SCAC MEETING AGENDA-AMENDED
Friday, December 10, 2021 [9:00 a.m. — 1:00 p.m.]
REJ Conference Room
1501 N. Congress, Austin, TX 78701

I. WELCOME (C. BABCOCK)

II. STATUS REPORT FROM CHIEF JUSTICE HECHT
Chief Justice Hecht will report on Supreme Court actions and those of other courts related to the
Supreme Court Advisory Committee since the October 8, 2021 meeting.

III. COMMENTS FROM JUSTICE BLAND

IV. TEXAS RULE OF CIVIL PROCEDURE 162

15-165a Sub-Committee:
Richard Orsinger — Chair
Hon. Ana Estevez — Vice Chair
Prof. Alexandra Albright
Prof. Elaine Carlson
Nina Cortell
Prof. William Dorsaneo
John Kim
Hon. Emily Miskel
Pete Schenkkan
John Warren

A. October 25, 2021 Referral Letter.
B. December 7. 2021 Report of Sub-Committee on Rules 15-165a.

V. TEXAS RULE OF CIVIL PROCEDURE 76a

15-165a Sub-Committee:
Richard Orsinger — Chair
Hon. Ana Estevez — Vice Chair
Prof. Alexandra Albright
Prof. Elaine Carlson
Nina Cortell
Prof. William Dorsaneo
John Kim
Hon. Emily Miskel
Pete Schenkkan
John Warren

C. December 8, 2021 Sub-Committee memorandum on needed changes to Rule 76a.
1. Historical Information regarding Adoption of 76a & past proposals to change the
rule.

D. Stephen Yelenosky’s memo regarding his proposed revised Rule 76a.
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E. Stephen Yelenosky’s proposed revised Rule 76a.

VI. TEXAS RULE OF CIVIL PROCEDURE 506.1(b)

500-510 Sub-Committee
Levi Benton - Chair
Hon. Ana Estevez — Vice Chair
Prof. Elaine Carlson
Stephen Yelenosky

F. December 6, 2021 Report of 500- 510 Sub-Committee.

VII. TEXAS RULE OF EVIDENCE 404(b)

Evidence Sub-Committee
Gilbert “Buddy” Low — Chair
Harvey Brown — Vice Chair
Levi Benton
Prof. Elaine Carlson
Marcy Greer
Prof. Lonny Hoffman
Roger Hughes
Hon. Peter Kelly

G. June 14, 2021 Memorandum and proposal of the SBOT Administration of Rules of
Evidence Committee concerning Tex. R. Evid. 404 (b).
H. November 11, 2021 — Memorandum from Rules of Evidence Sub-Committee re Tex. R.

Evid 404(b) & 601(b).

VIII. TEXAS RULE OF EVIDENCE 601(b)

Evidence Sub-Committee
Gilbert “Buddy” Low — Chair
Harvey Brown — Vice Chair
Levi Benton
Prof. Elaine Carlson
Marcy Greer
Prof. Lonny Hoffman
Roger Hughes
Hon. Peter Kelly

I. Deadman’s Rule History.
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The Supreme Court of Texas

CHIEF JUSTICE CLERK

NATHAN L. HECHT 201 West 14th Street  Post Office Box 12248  Austin TX 78711 BLAKE A. HAWTHORNE
Telephone: 512/463-1312 Facsimile: 512/463-1365

JUSTICES GENERAL COUNSEL
DEBRA H. LEHRMANN NINA HESS HSU
JEFFREY S. BOYD
JOHN P. DEVINE EXECUTIVE ASSISTANT
JAMES D. BLACKLOCK NADINE SCHNEIDER

J.BRETT BUSBY
JANE N. BLAND
REBECAA. HUDDLE

October 25, 2021

Mr. Charles L. “Chip” Babcock

Chair, Supreme Court Advisory Committee
Jackson Walker L.L.P.

cbabcock@jw.com

Re: Referral of Rules Issues
Dear Chip:

The Supreme Court requests the Advisory Committee to study and make recommendations
on the following matters.

Texas Rule of Civil Procedure 76a. Since its adoption in 1990, the Court has received a
number of complaints about Texas Rule of Civil Procedure 76a. Courts and practitioners alike
complain that the Rule 76a procedures are time consuming and expensive, discourage or prevent
compliance, and are significantly different from federal court practice. The Committee should
draft any rule amendments that it deems advisable and, in making its recommendations, should
take into account the June 2021 report of the Legislative Mandates Subcommittee.

Texas Rule of Civil Procedure 162. In the attached email, Judge Robert Schaffer
proposes amendments to Texas Rule of Civil Procedure 162. The Committee should review and
make recommendations.

Texas Rule of Civil Procedure 506.1(b). Texas Rule of Civil Procedure 506.1(b) states
in part: “A plaintiff must file a $500 bond. A defendant must file a bond in an amount equal to
twice the amount of the judgment.” (Emphasis added.) The Court asks the Committee whether
the bond amount—double the judgment—is too high, especially as justice court jurisdiction has
increased. The Court also asks the Committee to consider other changes that would clarify whether
attorney fees are included in calculating the bond amount.



Texas Rule of Evidence 404(b). In the attached memorandum, the State Bar
Administration of Rules of Evidence Committee proposes amendments to Texas Rule of Evidence
404(b). The Committee should review and make recommendations.

Texas Rule of Evidence 601(b). In the attached memorandum, the State Bar
Administration of Rules of Evidence Committee proposes the repeal of Texas Rule of Evidence

601(b). The Committee should review and make recommendations.

As always, the Court is grateful for the Committee’s counsel and your leadership.

Sincerely,

1athan L. Hecht

Chief Justice
Attachments



From: Nathan Hecht

To: Schaffer, Judge Robert (DCA); Chip Babcock

Cc: Martha Newton; Jaclyn Daumerie; Pauline Easley
Subject: RE: Suggested Rule Change-Rule 44

Date: Tuesday, September 21, 2021 8:30:23 AM

Thanks, Bob. We'll look into it.

From: Schaffer, Judge Robert (DCA) <Robert_Schaffer@Justex.net>

Sent: Monday, September 20, 2021 10:05 AM

To: Nathan Hecht <Nathan.Hecht@txcourts.gov>; Chip Babcock <cbabcock@jw.com>
Subject: Suggested Rule Change-Rule 44

CAUTION: This email originated from outside of the Texas Judicial Branch email system.

DO NOT click links or open attachments unless you expect them from the sender and
know the content is safe.

Chief and Chip:

There is a conflict in the rules as it relates to nonsuits of claims in which
minors are parties.

Rule 162 says, “at any time before the plaintiff has introduced all of his
evidence other than rebuttal evidence, the plaintiff may dismiss a case, or
take a non-suit, which shall be entered in the minutes.” Caselaw says that
“granting a nonsuit is a ministerial act, and a plaintiff’s right to a nonsuit
exists from the moment a written motion is filed or an oral motion is made in
open court, unless the defendant has, prior to that time, sought affirmative
relief.”

Rule 44 states that when a next of friend files a lawsuit, “Such next friend or
his attorney of record may with the approval of the court compromise suits
and agree to judgments, and such judgments, agreements and compromises,
when approved by the court, shall be forever binding and conclusive upon the
party plaintiff in such suit.”

The conflict is occurs when we get a motion for a nonsuit of a lawsuit in
which minors are making claims. When this happens | have set a status
conference to determine whether a settlement is being made for a minor in
which the minor is getting money that is being paid directly to the minor’s
parent. One of my colleagues has this situation in which the case settled and
3 minors received around $10,000 each and that money was paid directly to
the parent of the minors. After the settlement was concluded, the parties
filed a motion for nonsuit. There was no minor settlement hearing and the
court did not have an opportunity to hear the evidence to determine whether
the settlement was in the minor’s best interest. If Rule 162 applied, we would
have dismiss the case without any determination as to whether the settlement
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was in the minor’s best interest or whether the minor or next friend on behalf
of the minor received any money.

It feels like Rule 162 needs to be amended to allow a trial court to approve or
reject a minor settlement before a nonsuit is granted. We would suggest the
following change to the second paragraph of Rule 162:

“Any dismissal pursuant to this rule shall not prejudice the right of an adverse
party to be heard on a pending claim for affirmative relief or excuse the
payment of all costs taxed by the clerk. A dismissal under this rule shall have
no effect on any motion for sanctions, attorney’s fees or other costs, pending
at the time of dismissal, as determined by the court. Any dismissal pursuant
to this rule involving a next of friend shall not be effective unless approved by
the Court pursuant to Rule 44. Any dismissal pursuant to this rule which
terminates the case shall authorize the clerk to tax court costs against
dismissing party unless otherwise ordered by the court.”

This suggestion is made to ensure that the court’s ability to oversee claims
involving minors is not impaired and the minor’s interest is protected.

Robert K. Schaffer

Judge, 152" District Court
Harris County Civil Courthouse
201 Caroline, 11" Floor
Houston TX 77002
832-927-2425



MEMORANDUM

[une 14, 2021

From: Johnathan Stone, Chair of State Bar of Texas (SBOT) Administration of Rules of
Evidence Committee (AREC).

To: The Texas Supreme Court Advisory Committee (SCAC).

Re: Proposed amendments to Tex. R. Evid. 404(b).

BACKGROUND

Texas R. Evid. 404(b) and Fed. R. Evid. 404(b) were substantially the same. Last year, the
Federal rule was amended.

DISCUSSION

The comments to Fed. R. Evid. 404(b) succinctly explain the revisions as follows:

2020 Amendments

Rule 404(b) has been amended principally to impose additional notice
requirements on the prosecution in a criminal case. In addition, clarifications
have been made to the text and headings.

The notice provision has been changed in a number of respects:

* The prosecution must not only identify the evidence that it intends to offer
pursuant to the rule but also articulate a non-propensity purpose for which the
evidence is offered and the basis for concluding that the evidence is relevant in
light of this purpose. The earlier requirement that the prosecution provide
notice of only the “general nature” of the evidence was understood by some
courts to permit the government to satisfy the notice obligation without
describing the specific act that the evidence would tend to prove, and without
explaining the relevance of the evidence for a non-propensity purpose. This
amendment makes clear what notice is required.

* The pretrial notice must be in writing--which requirement is satisfied by notice
in electronic form. See Rule 101(b)(6). Requiring the notice to be in writing
provides certainty and reduces arguments about whether notice was actually

provided.

* Notice must be provided before trial in such time as to allow the defendant a
fair opportunity to meet the evidence, unless the court excuses that requirement

upon a showing of good cause. See Rules 609(b), 807, and 902(11). Advance

1



notice of Rule 404(b) evidence is important so that the parties and the court
have adequate opportunity to assess the evidence, the purpose for which it is
offered, and whether the requirements of Rule 403 have been satisfied--even in
cases in which a final determination as to the admissibility of the evidence must
await trial. When notice is provided during trial after a finding of good cause,
the court may need to consider protective measures to assure that the opponent
is not prejudiced. See, e.g., United States v. Lopez-Gutierrez, 83 F.3d 1235 (10th
Cir. 1996) (notice given at trial due to good cause; the trial court properly made
the witness available to the defendant before the bad act evidence was
introduced); United States v. Perez-Tosta, 36 F.3d 1552 (11th Cir. 1994) (defendant
was granted five days to prepare after notice was given, upon good cause, just
before voir dire).

* The good cause exception applies not only to the timing of the notice as a
whole but also to the timing of the obligations to articulate a non-propensity
purpose and the reasoning supporting that purpose. A good cause exception
for the timing of the articulation requirements is necessary because in some
cases an additional permissible purpose for the evidence may not become clear
until just before, or even during, trial.

e Finally, the amendment eliminates the requirement that the defendant must
make a request before notice is provided. That requirement is not found in any
other notice provision in the Federal Rules of Evidence. It has resulted mostly
in boilerplate demands on the one hand, and a trap for the unwary on the other.
Moreover, many local rules require the government to provide notice of Rule
404(b) material without regard to whether it has been requested. And in many
cases, notice is provided when the government moves in limine for an advance
ruling on the admissibility of Rule 404(b) evidence. The request requirement
has thus outlived any usefulness it may once have had.

As to the textual clarifications, the word “other” is restored to the location it
held before restyling in 2011, to confirm that Rule 404(b) applies to crimes,
wrongs and acts “other” than those at issue in the case; and the headings are
changed accordingly. No substantive change is intended.

RECOMMENDATION

AREC recommends amending Rule 404(b) to track the changes to the federal rule.

Expanding the prosecutor’s notice obligations under Rule 404(b) will promote important
protections for defendants in criminal cases. AREC believes the existing requirement that
defendants request notice is an unnecessary impediment and should be deleted.

Restyling the phrase “other crimes, wrongs, or acts” clarifies that Rule 404(b) applies to other
acts and not the acts charged.



Finally, the requirement that prosecutors disclose only the “general nature” of the bad act
should be deleted in light of the expanded notice obligations.

Accordingly, AREC respectfully recommends that Rule 404(b) be amended to track the changes
to the federal rule. Below is a redlined version of the proposed rule change:

Rule 404. Character Evidence; Other Crimes, Wrongs or Other-Acts
(b) Other Crimes, Wrongs, or Other-Acts.

(1) Prohibited Uses. Evidence of a-any other crime, wrong, or ether-act is not admissible to
prove a person’s character in order to show that on a particular occasion the person acted in
accordance with the character.

(2) Permitted Uses;Neotieeina-Criminal-Case. This evidence may be admissible for another
purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity,
absence of mistake, or lack of accident. On—requestbya—defendantina—eriminal-ease—the
prosecutor-must:

(3) Notice in a Criminal Case. In a criminal case, the prosecutor must:

(A) provide reasonable notice efthegeneralnatare-of any such evidence that the prosecutor
intends to offer at trial, so that the defendant has a fair opportunity to meet it; and

(B) articulate in the notice the permitted purpose for which the prosecutor intends to offer
the evidence and the reasoning that supports the purpose; and

(C) do so in writing before trial— or in any form during trial if the court, for good cause,
excuses lack of pretrial notice.

Kind regards,

/s/Johnathan Stone
JOHNATHAN STONE
Chair, AREC




MEMORANDUM

To: Texas Supreme Court Advisory Committee (SCAC)

From: Angie Olalde, Chair of State Bar of Texas Administration of Rules of Evidence
Committee (AREC)

Re: AREC’s recommendation to abolish the Dead Man’s Rule, Tex. R. Evid. 601(b)

Date: September 7, 2021

Summary

Texas Rule of Evidence 601(b) (the “Dead Man’s Rule” or “Rule”) generally prohibits interested
parties in civil actions from testifying about oral communications by a decedent, unless there is
corroborating evidence or an opposing party calls them to testify about the statement.

For nearly a century, Texans have asked—

. . whether there is any good reason for this present-day survival of a rule now
only of historical interest. One wonders whether the time consumed and the
difficulty in satisfactorily interpreting the statute is not out of all proportion to the
end it purports to serve.

Maurice Cheek, Testimony As to Transactions with Decedents, 5 Tex. L. Rev. 149 (1927). The
Rule has been described “deplorable in every respect; for it is based on a fallacious and exploded
principle, it leads to as much or more false decision than it prevents, and it encumbers the
profession with a profuse mass of barren quibbles over the interpretation of mere words.” /d.
(quoting Wigmore, supra, sec. 578 at 822).

Yet this ancient relic of English common law continues to exist in the TRE. In full, the Rule reads
as follows:

(1) Applicability. The “Dead Man’s Rule” applies only in a civil case:
(A) by or against a party in the party’s capacity as an executor,
administrator, or guardian; or
(B) by or against a decedent’s heirs or legal representatives and based in
whole or in part on the decedent’s oral statement.
(2) General Rule. In cases described in subparagraph (b)(1)(A), a party may not
testify against another party about an oral statement by the testator, intestate, or
ward. In cases described in subparagraph (b)(1)(B), a party may not testify against
another party about an oral statement by the decedent.
(3) Exceptions. A party may testify against another party about an oral statement
by the testator, intestate, ward, or decedent if:
(A) the party’s testimony about the statement is corroborated; or
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(B) the opposing party calls the party to testify at the trial about the
statement.
(4) Instructions. If a court excludes evidence under paragraph (b)(2), the court must
instruct the jury that the law prohibits a party from testifying about an oral statement
by the testator, intestate, ward, or decedent unless the oral statement is corroborated
or the opposing party calls the party to testify at the trial about the statement.

Tex. R. Evid. 601(b).

The Dead Man’s Rule is written so confusingly as to confound its initial purpose—and has been
applied by courts to allow such minimal corroboration as to limit its application into practical
obscurity. The Rule cannot, and should not, be amended to clarify its text. It should be abolished.

Background

The Rule is meant to combat fraud—to prevent one party from testifying to conversations with the
deceased, who is no longer available to refute the existence of truth to those respective
conversations. In re Estate of Watson, 720 S.W.2d 806, 807 (Tex. 1986).

But its application and scope are less than clear. For almost a century, the Dead Man’s Rule has
been criticized as an unnecessary relic of ancient English common law (which, until 1843, entirely
prohibited interested parties and persons from testifying).! It took 55 years for Texas to follow
England’s lead and abolish the disqualification of all interested witnesses, but while Texas
“renounced the general disqualification of interested witnesses by statute,” it “carried forth a
vestige of the old common law rule” in the form of the Dead Man’s statute. Lewis v. Foster, 621
S.W.2d 400, 402 (Tex. 1981).

In 1938, Dean McCormick criticized the Rule as having a “baneful potency for injustice,” where
“in the name of solicitude for the dead, the law permits one set of living folks to cut off another's
claim without a fair hearing.” See Judson F. Falknor, State Bar Journal, The American Law
Institute’s Model Code of Evidence, 18 Wash. L. Rev. & St. B.J. 228, 230-31 (1943) (quotation
omitted).

In 1981, the Texas Supreme Court cited severe criticism of the rule by “leading legal scholars in
the field of evidence.” Lewis, 621 S.W.2d at 402 (citing Ray, Texas Law of Evidence sec. 321-2
(Tex. Practice 1980);2 2 Wigmore, Evidence sec. 478 (Chadbourn Rev. 1979); McCormick,
Evidence sec. 65 (2d ed. 1972); Morgan, Some Problems of Proof Under the Anglo-American
System of Litigation, at 187 (1956); Cheek, supra, at 172).

' See Lewis v. Foster, 621 S.W.2d 400, 402 (Tex. 1981); Adams v. Barry, 560 S.W.2d 935, 937 (Tex. 1978) (citing,
inter alia, IT J. Wigmore, Evidence § 578 at 695 (3rd ed. 1940); C. McCormick & R. Ray, Texas Law of Evidence, §
323, etseq. (2d ed. R. Ray & W. Young 1956); Cheek, Testimony As To Transactions With Decedents, 5 Tex. L. Rev.
149 (1927)).

2 See also Roy R. Ray, The Dead Man’s Statute — A Relic of the Past, 10 Sw. L. J. 390 (1956), available at
https://core.ac.uk/download/pdf/147635851.pdf.
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In 1983, the Texas Dead Man’s statute® was repealed, and replaced with a narrower version under
the new Texas Rules of Evidence in Rule 601(b). See Tramel v. Estate of Billings, 699 S.W.2d
259, 261 (Tex. App.—San Antonio 1985, no writ). The doctrine has been criticized by many
modern authorities as reflecting a cynicism inconsistent with the underlying assumption of modern
evidence codes.*

Despite the age of the Rule and its narrow construction by courts, parties to this day attempt to
apply it beyond its scope. See MTNV, Inc. v. ALST Realty, LLC, No. 14-18-00170-CV, 2019 WL
6317370, at *6 (Tex. App.—Houston [14th Dist.] Nov. 26, 2019, no pet.) (explaining the Rule
does not apply in an action concerning prior use easement); Wal-Mart Stores, Inc. v. Constantine,
No. 05-17-00694-CV, 2018 WL 2001959, at *7 (Tex. App.—Dallas Apr. 30, 2018, no pet.) (in
wrongful death case, holding Wal-Mart’s evidence for its motion to compel arbitration cannot be
excluded under the Dead Man’s Rule); Conner v. Johnson, No. 2-03-316-CV, 2004 WL 2416425,
at *5 (Tex. App.—Fort Worth Oct. 28, 2004, pet. denied) (rejecting argument on appeal that Dead
Man’s Rule barred testimony, where parties were not suing or sued in capacities as heirs,
beneficiaries, or representative of estate); see also Hanover Ins. Co. v. Hoch, 469 SW.2d 717, 724
(Tex. Civ. App.—Corpus Christi 1971, writ ref'd n.r.e.) (Dead Man’s Rule did not exclude
testimony about conversations with a decedent where the third-party defendants were sued in their
individual capacities and not as legal representatives or heirs of the decedent’s estate).

The same concerns voiced in the 1980s and 1920s apply today. The Rule’s corroboration exception
is easily met through evidence from any competent witness or document that tends “to confirm
and strengthen” the testimony and “show the probability of its truth.” See Fraga v. Drake, 276
S.W.3d 55, 61 (Tex. App.—El Paso 2008, no pet); Donaldson v. Taylor, 713 SW.2d 716, 717 (Tex.
App.—Beaumont 1986, no writ); Quitta v. Fosatti, 808 S.W.2d 636, 641 (Tex. App.—Corpus Christi
1991, writ denied), Escamilla v. Estate of Escamilla, 921 S.W.2d 723, 726-27 (Tex. App.—Corpus
Christi 1996, writ denied); Powers v. McDaniel, 785 S.W.2d 915, 920 (Tex. App.—San Antonio 1980,
writ denied). The Rule’s continued usefulness is in question, since the general rules of evidence
governing admissibility (e.g., hearsay), apply to civil actions in Texas courts.

Currently, the Rule is narrowly applied as one of exclusion in a particular subset of civil cases, and
is easily hurdled through corroboration or waiver. It is also often misapplied or mis-cited by parties
in cases it should never be raised in—as most general civil practitioners do not operate within the
narrow confines in which the Rule is meant to apply.

Other Jurisdictions and Rules

Texas is in the minority in maintaining the Rule.’

The American Law Institute’s Model Code of Evidence omitted the rule in 1942. MODEL CODE OF
EviD. R. 101 cmt. (1942); see also Judson F. Falknor, State Bar Journal, The American Law

3 Tex. Rev. Civ. Stat. Ann. art. 3716 (Vernon 1926) (repealed eff. Sept. 1, 1983).

4 See 2 WIGMORE, §578, at 821 (criticizing Dead Man’s Statutes); Mason Ladd, 4 Modern Code of Evidence, 27 lowa
L. Rev. 213, 220 (1942) (criticizing Dead Man’s Statutes; model code of evidence should presuppose “a society in
which honest people outnumber the degraded, the deceitful, and the false-swearing”).

5 See Ed Wallis, Outdated Form of Evidentiary Law: A Survey of Dead Man’s Statutes and a Proposal for Change,
53 Cleve. St. Law Rev. 75, 76 n.9 (2005).
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Institute’s Model Code of Evidence, 18 Wash. L. Rev. & St. B.J. 228, 230-31 (1943) (explaining
the Model Code qualifies everyone to be a witness unless incapable of expressing themselves
intelligibly or understanding their duty to tell the truth, “abrogates entirely the so-called Dead Man
Statute,” and citing Dean McCormick’s 1938 article that described the Dead Man’s statute as one
“of the ancient barnacles which will have to go™).

The Uniform Rules of Evidence do not contain a Dead Man’s Rule. See UNIF. R. EVID. 601 cmt.
notes of advisory committee on proposed rules (“The Dead Man’s Acts are surviving traces of the
common law disqualification of parties and interested persons. They exist in variety too great to

convey conviction of their wisdom and effectiveness. These rules contain no provision of this
kind”).

The federal rules do not incorporate any version of the Dead Man’s Rule, and provide that all
witnesses are competent unless the rules provide otherwise. Fed. R. Evid. 601. See Author’s
Comments at (2), Handbook on Texas Evidence, Rule 601 (Goode and Wellborn, 2020).

Several states have eliminated or declined to adopt the doctrine.® Effective in 2017, the Wisconsin
Supreme Court repealed its Dead Man’s statutes.” Colorado, rather than abolish its Dead Man’s
rule, expanded it to apply to all civil cases.® A minority of states still retain some version of the
rule.’

AREC’S Recommendation

AREC received an inquiry from a member of the State Bar asking the Committee to clarify whether
that the Dead Man’s Rule applies in closed estate matters. AREC formed a subcommittee to
examine the issue, which performed research and conferred with attorneys practicing and teaching
estate planning and probate law. The subcommittee did not recommend a rule amendment to make
it inapplicable to closed estate matters, as such clarification could further complicate an already

6 See ALA. R. EVID. 601 & note (1998); ALASKA COMM. R. EVID. 601 & cmt; ARK. R. EVID. 601; DE. R. EVID. 601 &
cmt.; [OWA R. EVID. 5.601-5.603; KS Stat § 60-407; KY. REV. STAT. ANN. § 421.210 (repealed); ME. R. EVID. 601 &
note (1976); MINN. R. EVID. 617 & cmt.; NEV. REV. STAT. § 48.075 (“Evidence is not inadmissible solely because
it is evidence of transactions or conversations with or the actions of a deceased person”); N.D. R. EVID. 601 & note;
OKLA. STAT. ANN. TIT. 12, §12-2601; S.D. Cob. L. §§ 19-19-601, 19-19-804. Utah and California repealed their
Dead Man'’s statutes, and included rules to compensate for that omission. See Ut. R. Evid. 601, orig. adv. comm. note;
Cal. Evid. Code §§ 700, 1261; see also Recommendation and Study Relating to the Dead Man Statute, Calif. Law
Rev. Comm’n (Feb. 21, 1957), available at http://clrc.ca.gov/pub/Printed-Reports/Pub007.pdf. Florida lacks a Dead
Man’s Rule under its rules of evidence, but does have a statute that allows, in a case against a personal representative,
heir, trustee, etc., an unavailable declarant’s statement is admissible if it is on the same subject matter as another
statement by the declarant admitted into evidence by an adverse party. F1. Stat. § 90.804(2)(e).

7 See Joe Forward, After 158 Years, Farewell to the Deadman’s Statute in Wisconsin, Stat Bar of Wisconsin Newsletter
Vol. 8 No. 21 (Nov. 2, 2016), available at
https://www.wisbar.org/newspublications/insidetrack/pages/article.aspx?volume=8&issue=2 1 &articleid=25177.

8 See C.R.S. 13-90-102; see also Herb E. Tucker and Marc Darling, The 2013 Revised Colorado Dead Man’s Statute,
42 The Colorado Lawyer 45 (Sept. 2013), available at https://www.wadeash.com/PDF/2013-9-dead-mans-statute.pdf.
% Including Missouri, New York, Pennsylvania and South Carolina. See, e.g., Mo. Stat. § 491.010(2) (applying to any
suit where one of the parties or his agent is dead or incompetent); N.Y. Consol. L. § 4519; 42 Pa. C.S. § 5930; see
also Hon. Mark I. Bernstein, Pennsylvania Rules of Evidence § 601[9] (Gann 2018) (“No evidentiary rule is more
difficult to apply than the Dead Man’s Rule”); S.C. Code §19-11-95; .



http://clrc.ca.gov/pub/Printed-Reports/Pub007.pdf
https://www.wisbar.org/newspublications/insidetrack/pages/article.aspx?volume=8&issue=21&articleid=25177
https://www.wadeash.com/PDF/2013-9-dead-mans-statute.pdf

AREC Recommendation — The Dead Man’s Rule Page 5

complicated rule, and could unnecessarily shift the focus of an inquiry under the rule from
corroboration or waiver to whether an estate is open or closed.

In conducting research on this inquiry, the subcommittee was informed about the serious criticisms
over the continued existence of the Dead Man’s Rule—through written research, and through
conversations with practitioners and professors of law. The subcommittee sought additional
feedback from the Bar’s Real Estate, Probate & Trust Law section concerning the Rule’s continued
viability.

One practitioner responded individually, providing her opinion that the Rule should remain in
force as an additional gatekeeping process in probate matters. She noted that some trust and estate
practitioners do not view the Rule as a hindrance and instead see it as vitally important to
preventing uncorroborated testimony about a decedent’s statements. However, if the Rule is
abolished the remaining admissibility rules still apply, including the hearsay rules. Additionally,
witness credibility is always subject to the factfinder’s assessment. The presence, or absence, of
corroborating evidence is already a factor that factfinders take into account when assessing witness
credibility.

Some practitioners, and one Probate Court Judge, expressed frustration over the fact that many
practitioners do not understand the rule, and do not know how to use it properly. As noted
previously, the subcommittee was able to find numerous examples corroborating this conclusion.

Another practitioner and Probate Court Judge were in favor of eliminating the Rule.

The subcommittee presented its findings to AREC. After discussion and consideration of the
feedback received, AREC voted to recommend that the Rule be abolished.

Recommendation

AREC recommends that the Dead Man’s Rule, Tex. R. Evid 601(b), be abolished.
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Supreme Court Advisory Committee
Date: December 7, 2021

Report of Subcommittee on Rules 15-165a.
Subject: Possible amendments to TRCP 162

1. On October 25, 2021, Chief Justice Hecht sent a letter to SCAC Chair Chip Babcock
referring a suggestion from Judge Robert Schaffer to amend Tex. R. Civ. P. 162. Judge
Schaffer, of the 152™ District Court in Harris County, wrote in his September 20, 2021
email:

There is a conflict in the rules as it relates to non-suits of claims in which
minors are parties.

Rule 162 says, “at any time before the plaintiff has introduced all of his
evidence other than rebuttal evidence, the plaintiff may dismiss a case, or
take a non-suit, which shall be entered in the minutes.” Caselaw says that
“granting a non-suit is a ministerial act, and a plaintiff’s right to a non-suit
exists from the moment a written motion is filed or an oral motion is made
in open court, unless the defendant has, prior to that time, sought affirmative
relief.”

Rule 44 states that when a next of friend files a lawsuit, “Such next friend
or his attorney of record may with the approval of the court compromise
suits and agree to judgments, and such judgments, agreements and
compromises, when approved by the court, shall be forever binding and
conclusive upon the party plaintiff in such suit.”

The conflict is occurs when we get a motion for a non-suit of a lawsuit in
which minors are making claims. When this happens I have set a status
conference to determine whether a settlement is being made for a minor in
which the minor is getting money that is being paid directly to the minor’s
parent. One of my colleagues has this situation in which the case settled and
3 minors received around $10,000 each and that money was paid directly to
the parent of the minors. After the settlement was concluded, the parties
filed a motion for non-suit. There was no minor settlement hearing and the
court did not have an opportunity to hear the evidence to determine whether
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the settlement was in the minor’s best interest. If Rule 162 applied, we
would have dismiss the case without any determination as to whether the
settlement was in the minor’s best interest or whether the minor or next
friend on behalf of the minor received any money.

It feels like Rule 162 needs to be amended to allow a trial court to approve
or reject a minor settlement before a non-suit is granted. We would suggest
the following change to the second paragraph of Rule 162:

Any dismissal pursuant to this rule shall not prejudice the
right of an adverse party to be heard on a pending claim for
affirmative relief or excuse the payment of all costs taxed by
the clerk. A dismissal under this rule shall have no effect on
any motion for sanctions, attorney’s fees or other costs,
pending at the time of dismissal, as determined by the court.
Any dismissal pursuant to this rule involving a next of
friend shall not be effective unless approved by the Court
pursuant to Rule 44. Any dismissal pursuant to this rule
which terminates the case shall authorize the clerk to tax court
costs against dismissing party unless otherwise ordered by the
court.

This suggestion is made to ensure that the court’s ability to oversee claims
involving minors is not impaired and the minor’s interest is protected.

Robert K. Schaffer
Judge, 152nd District Court

A portion of the Subcommittee likes Judge Shaffer’s suggestion, and would adopt it. One
subcommittee members suggested that a rule change is not necessary because Rule 44,
being more specific than Rule 162, is controlling because the specific prevails over the
general. This member of the subcommittee suggests that the full committee consider three
alternatives: (1) is it better to let the case law develop and, eventually, have the Court
weigh in about this potential conflict in the two rules; or (2) is it better to add a comment
after Rule 162 (e.g., something along the lines suggested by Judge Shaffer (i.e.,“Any
dismissal pursuant to this rule involving a next of friend shall not be effective unless
approved by the Court pursuant to Rule 44”); (3) why would amending the rule be better
than either of these other options?



Rule 162 has several other problems that would not be resolved by this change. Here is
TRCP 162 as presently written:

RULE 162. DISMISSAL OR NON-SUIT

At any time before the plaintiff has introduced all of his evidence other than
rebuttal evidence, the plaintiff may dismiss a case, or take a non-suit, which
shall be entered in the minutes. Notice of the dismissal or non-suit shall be
served in accordance with Rule 21a on any party who has answered or has
been served with process without necessity of court order.

Any dismissal pursuant to this rule shall not prejudice the right of an
adverse party to be heard on a pending claim for affirmative relief or excuse
the payment of all costs taxed by the clerk. A dismissal under this rule shall
have no effect on any motion for sanctions, attorney’s fees or other costs,
pending at the time of dismissal, as determined by the court. Any dismissal
pursuant to this rule which terminates the case shall authorize the clerk to
tax court costs against dismissing party unless otherwise ordered by the
court.

The Committee has not settled on recommendations for the following questions, so they
are presented for consideration by the full Supreme Court Advisory Committee:

1.

Is a non-suit exclusively the action of a party while dismissal is exclusively the
action of a court? Rule 162 says “the plaintiff may dismiss a case.” But case law
says the termination of plenary power runs from the court signing an order of
dismissal. Should we make it clear that non-suit is a two-step process: first a non-
suit by a party and then a dismissal by the court? Or should we merge the two
concepts into one, and call it either non-suit or dismissal? Or is the plaintiff free to
either non-suit or dismiss, if they are different things?

What is the effect of a non-suit where the court never signs a written order
dismissing the plaintiff’s claims? Does plenary power go on forever?

How is an oral dismissal “entered in the minutes”? How is an oral non-suit
“entered in the minutes”? Does the clerk hand-write the oral dismissal or non-suit

on paper minutes or type them into electronic minutes?

What does “without necessity of court order” mean in the second sentence of the
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7.

rule, which says: “Notice of the dismissal or non-suit shall be served in accordance
with Rule 21a on any party who has answered or has been served with process
without necessity of court order”’? Does that mean “even in the absence of an order
of dismissal”? Can we delete that clause without changing the meaning of the
Rule? If not, can we rewrite the sentence so that its meaning is clearer?

The entire second paragraph of Rule 162 says that dismissal is subject to
counterclaims, but does not say the same thing for non-suit. Do the rules of the
second paragraph apply to a non-suit? If so, why don’t we say so? If not, then what
is the effect of a non-suit (without dismissal) on pending counterclaims?

The Supreme Court in University of Texas v. Estate of Blackmon said that a court
can defer signing an order of dismissal to allow a reasonable amount of time to
hear costs, attorneys fees, sanctions, etc. and other matters collateral to the merits.
Should the rule say that: “A dismissal under this rule shall have no effect on any
motion for sanctions, attorney’s fees or other costs, pending at the time of
dismissal, as to be determined by the court within a reasonable time.”

Do we need to add a Comment to Rule 162 to help clarify any of this?

McDonald & Carlson, TEXAS CIVIL PRACTICE 2d § 27:48 (1999) says: “A plaintiff
dismisses a case by filing a motion for nonsuit with the clerk of the court. If the motion
is timely, as discussed below, nothing else is required; the nonsuit is effective the moment
it is filed and it must be entered in the minutes. ... No order ever needs to be entered.”
[citing to Strawder v. Thomas, 846 S.W.2d 51, 58-59 (Tex. App.—Corpus Christi 1992,
no writ).]

In Epps v. Fowler, 351 S.W.3d 862, 868-70 (Tex. 2011), the Court wrote:

In Texas, plaintiffs may nonsuit at any time before introducing all of their
evidence other than rebuttal evidence. TEX.R. CIV. P. 162. No court order
is required. ld.; Travelers Ins. Co. v. Joachim, 315 S.W.3d 860, 862
(Tex.2010). A nonsuit terminates a case “from "the moment the motion is
filed.”” Joachim, 315 S.W.3d at 862 (quoting Univ. of Tex. Med. Branch at
Galveston v. Estate of Blackmon ex rel. Shultz, 195 S.W.3d 98, 100
(Tex.2006) (per curiam)). At the same time, a nonsuit does not affect any
pending claim for affirmative relief or motion for attorney’s fees or
sanctions. Id. at 863; TEX.R. CIV. P. 162. When a case is nonsuited without
prejudice, res judicata does not bar relitigation of the same claims. Klein v.
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Dooley, 949 S.W.2d 307, 307 (Tex. 1997).

* ok ok

[W]e have no doubt that a defendant who is the beneficiary of a nonsuit
with prejudice would be a prevailing party. ... In contrast, a nonsuit without
prejudice works no such change in the parties’ legal relationship; typically,
the plaintiff remains free to re-file the same claims seeking the same relief.
* ok osk

[W]e hold that a defendant may be a prevailing party when a plaintiff
nonsuits without prejudice if the trial court determines, on the defendant’s
motion, that the nonsuit was taken to avoid an unfavorable ruling on the
merits.

In University of Texas v. Estate of Blackmon, 195 S.W.3d 98, 100-01 (Tex. 2006) (per
curiam), the Court wrote:

Under the Texas Rules of Civil Procedure, “[a]t any time before the plaintiff
has introduced all of his evidence other than rebuttal evidence, the plaintiff
may dismiss a case, or take a non-suit, which shall be entered in the
minutes.” TEX. R. CIV. P. 162. Rule 162 applies in this case because Shultz
filed the nonsuit while this matter was pending on interlocutory appeal from
UTMB’s pretrial plea to the jurisdiction. Under these circumstances, the
nonsuit extinguishes a case or controversy from “the moment the motion is
filed” or an oral motion is made in open court; the only requirement is “the
mere filing of the motion with the clerk of the court.” Shadowbrook Apts.
v. Abu-Ahmad, 783 S.W.2d 210, 211 (Tex. 1990); see also Greenberg v.
Brookshire, 640 S.W.2d 870, 872 (Tex. 1982). While the date on which the
trial court signs an order dismissing the suit is the “starting point for
determining when a trial court’s plenary power expires,” a nonsuit is
effective when it is filed. In re Bennett, 960 S.W.2d 35, 38 (Tex.1997);
TEX. R. CIV. P. 329b. The trial court generally has no discretion to refuse
to dismiss the suit, and its order doing so is ministerial. In re Bennett, 960
S.W.2d at 38; Shadowbrook, 783 S.W.2d at 211.

Of course, the trial court need not immediately dismiss the suit when notice
of nonsuit is filed. Rule 162 states that the plaintiff’s right to nonsuit “shall
not prejudice the right of an adverse party to be heard on a pending claim
for affirmative relief or excuse the payment of all costs taxed by the clerk,”
and a dismissal ““shall have no effect on any motion for sanctions, attorney’s
fees or other costs, pending at the time of dismissal.” TEX. R. CIV. P. 162.
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A claim for affirmative relief must allege a cause of action, independent of
the plaintiff’s claim, on which the claimant could recover compensation or
relief, even if the plaintiff abandons or is unable to establish his cause of
action. BHP Petroleum Co., Inc. v. Millard, 800 S.W.2d 838, 841
(Tex.1990). UTMB has not raised a claim for affirmative relief, but it did
request costs in its plea to the jurisdiction. Rule 162 permits the trial court
to hold hearings and enter orders affecting costs, attorney’s fees, and
sanctions, even after notice of nonsuit is filed, while the court retains
plenary power. In re Bennett, 960 S.W.2d at 38. Thus, the trial court has
discretion to defer signing an order of dismissal so that it can “allow a
reasonable amount of time” for holding hearings on these matters which are
“collateral to the merits of the underlying case.” Id. at 38-39. Although the
Rule permits motions for costs, attorney’s fees, and sanctions to remain
viable in the trial court, it does not forestall the nonsuit’s effect of rendering
the merits of the case moot.

In Travelers Ins. Co. v. Joachim, 315 S.W.3d 860, 862-63 (Tex. 2010), the Court wrote:

A party has an absolute right to file a nonsuit, and a trial court is without
discretion to refuse an order dismissing a case because of a nonsuit unless
collateral matters remain. See Villafani v. Trejo, 251 S.W.3d 466, 468-69
(Tex. 2008); In re Bennett, 960 S.W.2d 35, 38 (Tex. 1997) (per curiam);
Hooks v. Fourth Court of Appeals, 808 S.W.2d 56, 59 (Tex. 1991). A
nonsuit “extinguishes a case or controversy from ‘the moment the motion
is filed’ or an oral motion is made in open court; the only requirement is ‘the
mere filing of the motion with the clerk of the court.”” Univ. of Tex. Med.
Branch at Galveston v. Estate of Blackmon ex rel. Shultz, 195 S.W.3d 98,
100 (Tex.2006) (per curiam) (quoting Shadowbrook Apts. v. Abu-Ahmad,
783 S.W.2d 210, 211 (Tex. 1990) (per curiam)). It renders the merits of the
nonsuited case moot. See Villafani, 251 S.W.3d at 469 (“One unique effect
of a nonsuit is that it can vitiate certain interlocutory orders, rendering them
moot and unappealable.”); Shultz, 195 S.W.3d at 101 (“Although [Rule 162]
permits motions for costs, attorney’s fees, and sanctions to remain viable in
the trial court, it does not forestall the nonsuit’s effect of rendering the
merits of the case moot.”); Gen. Land Office v. OXY U.S.A,, Inc., 789
S.W.2d 569, 571 (Tex. 1990) (“As a consequence of the trial court’s
granting the nonsuit, the temporary injunction ceased to exist and the appeal
became moot.... It was not necessary for the trial court to enter such a
separate order because when the underlying action was dismissed, the
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temporary injunction dissolved automatically.”) (citation omitted).

* ok ok

After anonsuit, a trial court retains jurisdiction to address collateral matters,
such as motions for sanctions, even when such motions are filed after the
nonsuit, as well as jurisdiction over any remaining counter-claims. See Scott
& White Mem’l Hosp. v. Schexnider, 940 S.W.2d 594, 596 (Tex. 1996) (per
curiam) (holding that a trial court has authority to decide a motion for
sanctions while it retains plenary power, even after a nonsuit is taken);
TEX.R. CIV. P. 162 (“Any dismissal pursuant to this rule shall not
prejudice the right of an adverse party to be heard on a pending claim for
affirmative relief or excuse the payment of all costs taxed by the clerk.”).

* ok osk

Many litigants use a nonsuit as a procedural device to effectuate a
settlement agreement, intentionally dismissing claims with prejudice.
Indeed, in this case Joachim had taken a nonsuit with the first trial court
“dismissing with prejudice all of Plaintiff’s claims” against another
defendant with whom Joachim had settled, before he filed the nonsuit as to
Travelers. Just as the trial court has jurisdiction to enter a dismissal with
prejudice upon the filing of a nonsuit to effectuate a settlement agreement,
it must also have jurisdiction to enter a dismissal with prejudice in other
nonsuit situations.

In Valenciav. McLendon, No. 14-18-00122-CV (Tex. App.—Houston [14™ Dist.] Dec. 19,
2019, no pet.) (mem. op.), the Court wrote:

A nonsuit of the plaintiff’s cause of action,” therefore, “is not an
adjudication of the rights of the parties and does not extend to the merits of
the action; it merely puts them back in the position they were in before the
lawsuit was brought.” Waterman v. Steamship Corp. v. Ruiz, 355 S.W.3d
387, 398 (Tex. App.-Houston [1st Dist.] 2011, pet. denied)....

In Salinas v. Aguilar, No. 04-11-00260-CV (Tex.. App.—San Antonio, no pet. ) (mem.
op.), the Court said:

Because the trial court retained jurisdiction to rule on the motions for
sanctions for 105 days from the date the nonsuit was signed, the trial court
did not err in setting the motions for hearing on March 29, 2011. However,
appellants agreed to reset the hearing on the pending motions to May 31,
2011, which was past the date on which the trial court’s plenary power
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expired. The record contains no other efforts by appellants to have the
motions heard within the trial court’s plenary power. Because the motions
for sanctions were never heard or expressly ruled upon, there is nothing
before us to review.

In McDougal v. McDougal, No. 07-16-00422-CV (Tex. App.—Amarillo 2018, pet. denied)
(mem. op.), the Court wrote:

It is settled, however, that the signing by the trial court of an order
dismissing a case, not the filing of a notice of nonsuit, is the starting point
to determine when the trial court’s plenary power expires. In re Bennett, 960
S.W.2d 35, 38 (Tex. 1997) (orig. proceeding) (per curiam).

In Strawder v. Thomas, 846 S.W.2d 51, 50 (Tex. App.--Corpus Christi 1992, no writ), the
Court wrote:

The case law surrounding Rule 162 clearly reflects that taking of a nonsuit
does not necessitate the filing of any other pleadings or observing other
technical rules, but merely requires the appearance before the court or clerk
by a plaintiff, or intervenor, through its representative or attorney, and the
transmittal to the clerk of the party’s abandoning its claims. No particular
procedure is required to take a nonsuit. Greenberg, 640 S.W.2d at 872;
Orion Investments, Inc. v. Dunaway & Associates, Inc., 760 S.W.2d 371,
373 (Tex. App.--Fort Worth 1988, writ denied). The Supreme Court has
held that the rule is to be liberally construed in favor of the right to nonsuit,
Greenberg, 640 S.W.2d at 872, and that it should not be given strict or
technical construction. Smith v. Columbian Carbon Co., 145 Tex. 478, 198
S.W.2d 727, 728 (1947). The rule is equally applicable to intervenors
claiming affirmative relief. Boswell, O’Toole, Davis & Pickering v.
Townsend, 546 S.W.2d 380, 381 (Tex.Civ. App.—Beaumont 1977, no writ).
The Texas courts have uniformly held that presentation to the court of a
nonsuit in some fashion and entry of that presentation upon the court’s
calendar ends the case with regard to any claims involving that party, except
for claims for affirmative relief then pending against the nonsuiting party;
no order ever need be entered.

Respectfully submitted,
Richard R. Orsinger
Subcommittee Chair
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Supreme Court Advisory Committee
Date: December 8, 2021

From: Subcommittee on Rules 16-165a
Regarding: Tex. R. Civ. P. 76a

On October 25, 2021, Chief Justice Hecht sent a letter of referral to SCAC Chair Chip
Babcock that included the following topic:

Texas Rule of Civil Procedure 76a. Since its adoption in 1990, the Court has
received a number of complaints about Texas Rule of Civil Procedure 76a.
Courts and practitioners alike complain that the Rule 76a procedures are time
consuming and expensive, discourage or prevent compliance, and are
significantly different from federal court practice. The Committee should draft
any rule amendments that it deems advisable and, in making its
recommendations, should take into account the June 2021 report of the
Legislative Mandates Subcommittee.

1. Subcommittee Activities. This topic was referred to the Subcommittee on Rules 16-
165a on November 2, 2021. Due to the short length of time between the date of
assignment and the December 10 committee meeting, the intervening Thanksgiving
holiday, and the fact that this is the first assignment received by the subcommittee after
being reconstituted at the start of 2021, the full subcommittee has not been able to meet
and deliberate over the possible rewriting of Rule 76a. The subcommittee’s immediate
goal is to bring together persons with ideas about rewriting Rule 76a in order to generate
memos and proposed rule changes to serve as points for discussion at the December 10,
2021 full committee meeting. The Agenda attachments contain a proposed rewrite of
Rule 76a to discuss on December 10, but the subcommittee as a body is not
recommending for or against the proposed changes, and there is opposition on the
subcommittee to some of the suggested changes, and some changes that were suggested
were not implemented in this discussion draft. The subcommittee needs more time after
the December 10 meeting to consider feed-back from the full committee and to vet
suggestions from other subcommittee members and take some votes.

2. Judge Yelonosky’s Rewrite. Judge Stephen Yelonosky, who is not officially a member
of the subcommittee but who volunteered his efforts to the task of revising Rule 76a,
submitted to the subcommittee a proposed rewrite of Rule 76a. This draft has been

-1-



reviewed and edited and commented on by various members of the subcommittee, but
it has not been reviewed or voted on by the subcommittee as a whole due to time
limitations. While the proposed draft does not represent the work of the subcommittee
as a whole, it is a good foundation to be used by the full committee as a focus for
discussion at the December 10, 2021 meeting. Judge Yelonosky has submitted a
memorandum to go with his proposed rewrite of Rule 76a, which should be read in
conjunction with his rule rewrite. From the subcommittee chair’s perspective, this
proposed rewrite of Rule 76a addresses some of the mechanical problems of the way
TRCP 76a operates, but does not address some fundamental substantive concerns about
Rule 76a. Substantive concerns are discussed later in this memo.

3. PastReviews of Rule 76a. Court Rules Attorney Jaclyn Daumerie researched her list
of SCAC meeting topics back to 2001. That list has been combined with a list
compiled back in 2006 by Court Rules Attorney Jody Hughes. They show the
following agenda items relating to Rule 76a:

* June 14-15, 2002: Rule 76a (Orsinger/Albright)

*  September 20-21, 2002: Rule 76a (Orsinger/Albright)

* November 7-8, 2002: Rule 76a (Orsinger/Albright)

* April 11-12, 2003: Rule 76a - Sealing Court Records (Orsinger/ Albright)

*  October24-25,2003: Sealing Court Records: TRCP 76a (no proposal; no change
since 1990)

» January 16-17, 2004: Sealing Court Records: TRCP 76a (Orsinger)

 March 4-5, 2005: Sealing Court Records: TRCP 76a (Orsinger) (no

recommendation)

*  October 20-21, 2006: Proposed new rule re: sealed records - comparable to
TRCP 76a (Dorsaneo)

* December 8, 2006: Proposed new rule re: sealed records - comparable to TRCP
76a (Dorsaneo)

* June 10, 2016: Proposed Appellate Sealing Rule and Rule 76a (Dorsaneo)

* September 16-17, 2016: Proposed Appellate Sealing Rule and Rule 76a
(Dorsaneo) (On agenda but not discussed)

» February 3, 2017: Proposed Appellate Sealing Rule and Rule 76a (Dorsaneo)

* April 28-29, 2017: Proposed Appellate Sealing Rule and Rule 76a (Dorsaneo)

A partial investigation into the record of full committee meetings reflects that while Rule
76a has periodically been on this committee’s agenda, proposed changes to Rule 76a
were usually not discussed in depth and sometimes was not discussed at all. A look into
the subcommittee meetings records that are available reflects several proposals for
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change discussed at the subcommittee stage, but the historical examination to date has
not identified any full committee vote on proposed changes to Rule 76a. Further
investigation is needed to be certain of that fact.

4. TRAP 9. A review of full committee and of subcommittee records reflects a
consistent effort by Professor William Dorsaneo to develop an appellate rule of
procedure to govern sealing documents in Texas’ appellate courts. Several proposed rule
changes to Tex. R. App. P. 9 were fashioned at the subcommittee level, but investigation
has not turned up an instance where a TRAP 9 proposal on sealing records was voted on
or even considered by the full committee. In conjunction with a possible rewrite of Rule
764, it is natural to ask whether a rule governing the sealing of court records in appellate
courts should be included in the appellate rules of procedure, spelling out how to pass
authority over sealed court records from the trial court to the appellate court, how to file
records under seal in appellate courts, whether a motion to seal or unseal records can be
filed in the appellate court, and by whom, and what standards the appellate court should
consider in resolving such motions.

5. Is it Time for a Serious Reassessment? Rule 76a is 31 years old. There have been
efforts to make changes to the rule, but they have ultimately not come to fruition. It can
be argued that enough time has passed for the Supreme Court to engage in not only a
procedural but also substantive review of Rule 76a, to see what the Court got right and
got wrong back in 1990, and what improvements or changes of direction are suggested
by a review of 31 years of experience applying the rule. The original concern of
proponents of openness was defective products injuring persons. The IP lawyers and
companies inside and outside of Texas were concerned about trade secrets. More recently
people have become concerned about private information of their personal lives
becoming public knowledge. An emerging issue is the protection of contractual rights
and reliance interest of persons who shared non-public information in reliance upon a
confidentiality agreement, only to have the opposing party make confidential information
public by filing it as a court record. These latter issues were not considered much, if at
all, in the creation of Rule 76A in late 1989 and early 1990.

6. Inception of Rule 76a. Rule 76a had its inception with the Legislature’s enactment of
Section 22.010 of the Texas Government Code, effective September 1, 1989. That law
provided:

SEALING OF COURT RECORDS. The Supreme Court shall adopt rules
establishing guidelines for the courts of this state to use in determining whether
in the interest of justice the records in a civil case, including settlements, should
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be sealed.

In response to the legislative directive, SCAC Chair Luther Soules, IIIl named Charles E.
“Lefty” Morris of Austin and Charles Herring of Austin to co-chair an ad hoc Sealing
Records Subcommittee. The subcommittee moved with astonishing speed. A memo by
Chuck Herring describes the lead up to the adoption of Rule 76a. Chuck wrote:

Accordingly, the Supreme Court Advisory Committee Chairman Luke Soules
appointed a subcommittee' to propose a draft rule. The subcommittee conducted
two public hearings, on November 18, 1989 and December 15, 1989, and also
received substantial input at the Texas Supreme Court’s public hearing on
November 30, 1989. Twenty-seven participants, including several represent-
atives of public interest and citizen’s groups, as well as several media attorneys
and representatives, attended and provided valuable input at the hearings. (A list
of participants appears under Tab “Y.”) The subcommittee accumulated several
hundred pages of draft proposals, court decisions, law review commentaries and
position statements from many sources.

The Co-Chairs presented a draft proposal to the full Advisory Committee for
consideration at its February 9, 1990 meeting. In a not-quite ringing endorse-
ment of the Co-Chairs’ work, the Committee almost immediately rejected the
Co-Chairs’ draft and adopted as a working draft a proposal from Dallas Morning
News counsel, Tom Leatherbury and John McElhaney of Locke Purnell.

After another twelve hours of consideration, amendments, sometimes heated
debates, and sharply divided votes extending over three sessions (February 9, 10

and 16), the Advisory Committee produced the draft now before the Court.

The remainder of this memo discusses the general structure of the rule and
reviews the arguments against some of the rules’ most controversial provisions.

Chuck Herring’s memo and attachments are available at the following URL:
<https://www.txcourts.gov/All Archived Documents/SupremeCourtAdvisoryCommi
ttee/Meetings/1990/supplementary/sc02091990.pdf> [They are also attached at Tab C
—p. 005 - p. 536.]

The 42-page memo of Chuck Herring mentioned above is in the record of the meeting,
along with 487 more pages of Rule, proposals, a brief, letters, alternatives, edits, a federal
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court study, Section 757 of the Restatement of Torts, appellate cases, law review articles,
a letter from our current committee chair [Tab C - pp. 156-57], a letter on behalf of the
Texas Association of Defense Counsel [Tab C - 159-63], along with a proposed
alternative Rule 76a [Tab C —pp. 164-69], a letter from the legal department of Emerson
Electric Co. of St. Louis [Tab C — pp. 170-71], a letter from the legal department of
American Home Food Products, Inc. of Fort Worth [Tab C —p. 172], a letter from Judge
Pat Gregory, Presiding State Statutory Probate Judge [Tab C —pp. 178-79], a letter from
the general counsel of General Mills of Minneapolis, Minnesota [Tab C — p. 225], and
many more items of interest. A number of letters were concerned with the preservation
of trade secrets, others with unfiled discovery, others with confidential settlement
agreements. This record of 530 pages sets out the considerations that were voiced when
Rule 76a was being contemplated. But it is noteworthy that much of this correspondence
was dated after the SCAC had finalized Rule 76a over a seven-day period with many
members not in attendance. This suggests that the hurried pace of committee action
arrived at a result before the proposed rule was widely disseminated. The predicted
advantages or disadvantages of the Rule may or may not have unfolded as projected.
After 31 years of use or disuse, these arguments can be tested against the State’s actual
experience in dealing with this Rule, in order to make improvements. In the much
different world of today, where information can be disseminated widely on the internet,
we need to consider the privacy interests of individuals who become involved, sometimes
unwillingly, in litigation.

7. The Making of Rule 76a. We have the reporter’s record of two of the three Supreme
Court Advisory Committee meetings held in seven days that produced Rule 76a. The
transcripts are an eye-opener for anyone interested in Rule 76a or the rule-making
process.

The full committee met on Friday, February 9, 1990.> [Tab C — pp. 005-06] The minutes
of the meeting indicate that “[a] report was given by Charles (Lefty) Morris, Chuck
Herring, and Tom Leatherbury regarding proposed new rule TRCP 76a, regarding
Sealing of Court Records. [Tab C — pp. 548-59] Discussion of the committee followed
and the matter was reassigned for specific revisions and a new report from the
Subcommittee the next day, a Saturday, February 10, 1990 meeting.’

The full committee convened again at 8:00am on Saturday, February 10, 1990. At the
end of the meeting it was moved, seconded, and unanimously approved to have a
previously-unscheduled meeting the following Friday, February 16, 1990.

The committee met again on Friday, February 16, 1990. Twenty members of the
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committee were present, 13 were absent, and there were 3 visitors. [Tab C — p. 537]
Votes on 117 different rules are recorded in the minutes. The Committee considered the
version of Rule 76a that was voted on the previous Friday and Saturday.* [Tab C — p.
556-ff] A large part of the meeting focused on who should be able to seek appellate
review, and when and how. The transcript of the meeting shows a vote of 12-to-0 in favor
of allowing an appeal from either an order sealing or an order refusing to seal court
records. [Tab C —p. 576] Some argued that both parties and intervenors should be able
to appeal. The committee then discussed whether to recommend appellate review by
interlocutory appeal, severance and appeal from a final judgment, or mandamus. Justice
Hecht commented that review by mandamus does not permit the appellate court to
correct disputed issues of fact, which he said are likely to exist in this type of case. [Tab
C—pp. 582-83]. Justice Hecht also noted that the ability to bring an interlocutory appeal
is governed by statute, not by rule. [Tab C — p. 590] The matter was resolved when the
committee voted 11-to-4 to allow both parties and intervenors to appeal from a sealing
or non-sealing order by appeal from a severed judgment. [Tab C —p. 618] That rendered
some language discussed in the previous meetings superfluous and it was deleted by
unanimous agreement. [Tab C —p. 622]

A revealing perspective was injected by David Beck, who commented on the speed at
which the Rule adoption was proceeding. David said:

I would like to say something for the record, and the first time I saw this proposal
is this morning because I could not attend the meeting last week. I am not
opposed to what we have done in concept, but [ am very troubled about the way
we have done it. This represents a very material change in our Rules of Civil
Procedure and our general practices.

The bench and the bar have not seen this, to my knowledge. The first time this
was ever presented to the general Committee was at the meeting last week with
the exception of the subcommittee that was working on this, and I think they
have done an excellent job in working on it, but what I am concerned about is the
potential problems that we may not even anticipate, like John Collins was saying.

We are trying to write a rule that applies in all cases, and I notice there is some
references in the rule to public safety and health, but we use some terminology
in that rule that we passed that is very, very broad, and I don’t know what some
of these provisions mean. And I suspect that some of the members of the bar are

going to have some real questions about some of the terms.
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And my concern is that not every case we have got is a personal injury case and
not every case we have got is a product liability case. There are patent suits out
there, there are domestic relations suits, there are breach of contract suits, that
have very critical pieces of information that the parties want to keep private.
[Tab C — pp. 623-24]

k ok 3k

And I am just concerned that we are doing this so quickly, with such limited
review opportunities, by such a comparatively few members of even this
Committee, that I am concerned we are going to come up with a result that is
going to cause us a lot of problems on down the line. I just wanted to say that for
the record. [Tab C — p. 625]

Broaddus Spivey responded a few moments later:

I agree with you and I think it is time to move on, except I want the record to
reflect a response to Davis Beck’s oratory there. And I can understand his
concern, but one of the basic problems is people have elected to take their private
disputes into a public forum. And I face that every time a defendant wants my
client to produce income tax returns, and that settles cases sometimes. That is
one of the hazards of entering into litigation or being drawn into litigation, and
that is just something we have to deal with. [Tab C — pp. 626-27]

This exchange reflects the plaintiff-defendant dynamic that existed on the Committee
regarding Rule 76a. As Beck later noted, “I want to make sure everybody understands
what we are doing here, and I know [ am in the minority. There are only two people here
that I count that do essentially defense work....” [Tab C — p. 640] However, the
compelling need for speed (all committee discussion and voting was compressed into
three meetings over seven days), and the reason for the Chairman’s exercise of tight
control over discussion in order to reach quick final votes, is not evident from the
transcript. Regardless of the reason, the committee’s action was undeniably
extraordinarily quick. When David Beck asked “what are our time limits,” Chairman
Soules said “this is it....  would like to have a motion that we accept 76(a) as it has been
concluded today just by that last vote, in its entirety.”[ Tab C — p. 626] Chairman Soules
powered through to a vote to adopt Rule 76a as amended that day, and the amended
version of Rule 76a was adopted by a vote of 12-to-3. (Less than half of the committee
was involved in the vote.) [Tab C —p. 632] Tom Davis asked: “Am I allowed to point out
some more things wrong with it before we vote it?”” Chairman Soules responded: “We
have voted.” Davis continued: “Well, you have got some errors in it and I would like to
get the errors out.” Broaddus Spivey said: “That is administrative.” [Tab C —p. 632] And

-



that was the end of that.
The minutes from the meeting’ reflect:

A request for amendment to proposed TRCP 76a was reported on, motion was
made, and the committee voted 11 to 4 to recommend that the Supreme Court
promulgate the requested amendments to paragraphs C, D, and E and the
committee voted 12 to 3 to recommend that the Supreme Court promulgate the
requested amendments to TRCP 76a as a whole.

A request for amendment to proposed TRCP 166(b) (5) was reported on, motion
was made, and the committee voted 10 to 7 to recommend that the Supreme
Court promulgate the requested amendment.

8. Publication and Adoption. Chairman Soules forwarded the final report from the
Committee to Justice Hecht on March 1, 1990. Soules made special mention of the
proposed amendment to Tex. R. Civ. P. 166b(5), which would prohibit sealing of
discovery unless the party seeking protection files the discovery with the clerk of the
court and complies with Rule 76a. After saying that this particular provision “needs
special mention,” Soules wrote:

The reason that I believe that this recommendation needs special mention is
because the process through which it proceeded was not the usual process, and
it is an extremely important and far reaching matter.

1. That provision was never submitted to the discovery subcommittee for study
or recommendation.

2. That concept was considered before the Special Subcommittee on Sealing of
Court Records and was, by that subcommittee, not recommended. Neither the
Subcommittee’s reported rule nor the “Locke-Purnell” proposal for Rule 76a
encompassed discovery not filed with a court.

3. That concept was never a subject of any advance written proposal in any
agenda prepared for any Committee meeting.

4. The inclusion of discovery in the rule on sealing court records was expressly
tabled by a majority of all members present at the meeting on Friday 9, 1990, on

motion of Justice Peeples. That meeting was attended by 25 of 36 members of
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the Supreme Court Advisory Committee.

5. Notwithstanding the February 9 vote to table, a majority of the 20 members
who attended the smaller meeting on Friday, February 16 voted to reopen the
question. The matter then passed by narrow majority vote of 10 to 7 with less
than half the full membership attending and voting. None of the four member
judges of the committee was able to attend the February 16 meeting.

6. The proposal was not published for comment from the bench and bar.

In conclusion, Chairman Soules said: “I believe this to be the only occurrence in the
history of the Committee where such a broad sweeping and burdensome change has been
recommended by the Committee with so little study and consideration.”

On March 5, 1990, Chuck Herring authored a memo to the Supreme Court. [Tab C-pp.
007-48] Herring explained various parts of proposed Rule 76a, and mentioned arguments
for and against parts of the proposed rule. Herring concluded:

The issues of whether and how to seal court records are complex and evoke
strong and varied opinions from many different perspectives. Proposed rule 76a,
together with the companion amendments to Rule 166b(5), creates a veritable
thicket of constitutional, statutory, common law and procedural issues. The many
public and private interests affected by the rule are exceedingly difficult to
reconcile, and that difficulty is compounded by the diverse contexts in which
sealing orders arise, including family law, trade secrets, products liability,
commercial litigation.

My advice to the Court -- after distilling all of the knowledge and wisdom I have
acquired during many, many hours of listening and reading and studying about
these issues - is simple: good luck. Good luck, and may you have the patience
and insight to develop a reasonable, workable rule.

Proposed Rule 76a was published in the April 1990 Texas Bar Journal,” [Tab C — pp.
488-89] followed by a supporting article written by John H. McElhaney and Thomas S.
Leatherbury, [Tab C — pp. 490-92] and then an opposing article written by Gale R.
Peterson [Tab C —pp. 493-96] and an opposing article written by David E. Chamberlain.
[Tab C — pp. 497-98]

The Texas Supreme Court adopted a number of rule changes on April 24, 1990, including
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the adoption of Rule 76a. However, Justices Gonzalez and Hecht dissented from the
adoption of Rule 76a and the concomitant amendment to Rule 165(5)(c). They wrote:

We concur in the changes to the Texas Rules of Civil Procedure adopted by this
Order except the addition of Rule 76a and the concomitant amendment to Rule
166b.5.c. We agree that that it is appropriate to articulate standards for sealing
court records which recognize and protect the public’s legitimate interest in open
court proceedings. Our concern is that the adopted rules are excessive.

Strong arguments have been made that pleadings, motions and other papers
voluntarily filed by a party to avail itself of the judicial process should not be
sealed absent specific, compelling reasons. The arguments are much weaker for
denying protection from public disclosure of information which a person is
ordinarily entitled to hold private and would not divulge except for the
requirements of the discovery process. It is one thing to require that pleas to a
court ordinarily be public; it is quite another to force a person to give an
opponent in a lawsuit private information and then require disclosure to the
world. On balance, we believe that the adopted rules do not afford litigants
adequate protection of their legitimate right to privacy.

The procedural burdens created by the adopted rules are thrust principally upon
already overburdened trial courts and courts of appeals. The trial courts must
now conduct full, evidentiary hearings before ordering court records sealed.
After records are ordered sealed, any party who did not have actual notice of
earlier proceedings may request reconsideration of the order. Because it is
impossible to give actual notice to the world, an order sealing records can never
be effectively final. Trial courts must either hold as many hearings as there are
requests by people without actual notice of prior hearings, or surrender and
unseal the records. All parties, for and against sealing, are entitled to appeal. The
demand of the adopted rules on the judiciary’s limited resources is impossible
to assess.

Finally, Rule 76a and the change in Rule 166b.5.c are probably more
controversial than any rules ever adopted by this Court. Although issues relating
to sealing court records have been addressed across the country, adoption of
rules like these two i1s unprecedented. Despite strongly conflicting views of the
members of our Rules Advisory Committee, the Court has not invited the same
public comment on these two rules as it has on the others. People outside the
rules drafting process, lawyers and non-lawyers alike, have only recently become
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9.

aware that these two rules were being considered. Even without inviting
comment, the Court has received a relatively large number of sharply divergent
views of these rules. The stridency of the controversy, the dearth of precedent,
and lack of opportunity for full public comment all counsel a more measured
response by the Court than the rules it adopts. We have refused this year to
change the rules pertaining to the preparation of jury charges because of
conflicting comments on the proposed amendments. The reasons for deferring
sweeping changes in the charge rules for further debate apply equally to Rule
76a and Rule 166b.5.c.

We agree with the Court generally that court records should be open to the
public. We do not agree with the manner in which the Court has chosen to
effectuate this policy.® [Tab C — pp. 589-90 & 646]

Selling Depositions. On September 28, 1993, the Court Reporters Certification Board
issued Letter Opinion No. 93-87, asking whether a court reporting firm could enter into
a contract to sell all of its depositions to a business in exchange for a percentage of the
proceeds from selling the depositions. The Board made the following comment about

Rule 76a:

Rule 76a of the Texas Rules of Civil Procedure, which sets forth the standard for
sealing court records, is also relevant to your inquiry. That rule presumes that
“court records” are open to the general public and may be sealed only upon a
heightened showing. [footnote 5] Rule 76a defines “court records” for purposes
of the rule as “documents of any nature filed in connection with any matter
before any civil court” with certain exceptions. Tex. R. Civ. P. 76a(2)(a). It also
defines court records for purposes of the rule as discovery, not filed of record,
concerning matters that have a probable adverse effect upon the general public
health or safety, or the administration of public office, or the operation of
government, except discovery in cases originally initiated to preserve bona fide
trade secrets or other intangible property rights. Tex. R. Civ. P. 76a(2)(c). In
providing that discovery that has been filed with a court as well as discovery
concerning certain matters which has not been filed with the court constitutes
“court records” presumed open to the general public, rule 76a suggests that
discovery that has not been filed with a court and does not concern such matters,
is not open to the general public. As noted above, however, rule 206 requires the
shorthand reporter who has taken a deposition to file a copy of a certificate with
the court. We do not consider whether, given this filing, deposition transcripts
are “court records” under rule 76a(2)(a) in every case, or whether they are
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subject to the special provision under rule 76a(2)(c) for “discovery, not filed of
record.”

Clearly, a company which operates a computerized database may obtain a
deposition transcript which has been filed with a court and is available to the
public from the court. We are not aware of any statutory authority or rule,
however, which would prohibit or authorize a shorthand reporter to sell a copy
of'a deposition transcript to a company which operates a computerized database.

10. Public Access to Judicial Records. In September of 1998, the Texas Judicial Council
issued a writing on Public Access to Judicial Records.” [Tab C —pp. 657-71] It talked at
a general level about access to judicial records by virtue of statute, judicial decision,
executive agency opinion, and court rule or policy. The writing says “There are six
policy issues to consider when determining which judicial records should be made public
and the procedures that should govern their release.” [Tab C — p. 659] They are: judicial
accountability, availability of judicial resources, costs, privacy, open courts, and security
of information and individuals, each of which is described. [Tab C — p. 659-60] The
article relates to a rule proposed by the Judicial Council, that does not apply to court
records.'” However, the principles discussed are germane to “court records.”

11. April 11, 2003. The Agenda for the April 11, 2003 SCAC meeting [Tab C —p. 672-
73] included this item:

4.5 Sealing Court Records: TRCP 76A

The SCAC has been asked to review the effectiveness and operation of Texas
Rule of Civil Procedure Rule 76a addressing the appropriateness of and method
for sealing court records. A copy of the most recent information on this issue is
below:
http://www.supreme.courts.state.tx.us/rules/Committee/Sep-2002/2.11%20ba
ckground.pdf [Tab 10]

The Agenda attachments include a memo on Rule 76a Background Information. This
memo discusses legislative activity from 2001 through 2002 related to defective
products. The memo said:

During the 12 years since the passage of Rule 76a, the Supreme Court has

accumulated 17 three ring binders of Rule 76a filings. Since January 1, 2002,
there have been 31 filings. Facial examination of the pleading does not often
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disclose the reason for the court sealings. Among the types of cases in which
sealing orders have been requested in the last six months are: suits relating to
adoption issues and suits seeking the sealing of documents filed by an opponent
following the inadvertent production of the document. One attorney routinely
files motions in probate cases stating that the disclosure of the amounts paid to
beneficiary’s would be improper. The Court does not receive notification if a
motion under Rule 76a is granted or denied.

12. October 20, 2006. The Agenda for the meeting on October 20, 2006 [Tab C —p. 688]
contained an item under Professor Dorsaneo’s subcommittee: “Proposed new rule re:
sealed records -- comparable to TRCP 76a.” [Tab C- p. 688] Supporting documents
include a survey conducted by Supreme Court Rules Attorney Jody Hughes of the varied
practices in the fourteen courts of appeals dealing with the sealing of court records.

13. August 16, 2013. The Supreme Court adopted an amendment adding TRAP 9.8,
“Protection of Minor’s Identity in Parental-Rights Termination Cases and Juvenile Court
Cases,” requiring that all papers in an appeal from a parental-termination case must
identify a minor by an alias, and that a court may order other family members to be
identified by an alias if necessary to protect a minor’s identity, and the court must use an
alias in court opinions. The same rules were adopted for juvenile appeals. The Supreme
Court also adopted TRAP 9.9, Privacy Protection for Documents Filed in Civil Cases,
defining “sensitive data” as all but the last three digits of social security or other
taxpayer-identification numbers, bank or financial accounts, and driver’s licenses,
passports, etc. Sensitive Data must be redacted from documents filed with courts. The
redaction must be using the letter “X” for each redacted digit. A document containing
unredacted sensitive data must notify the clerk in the upper left-hand corner that the
document contains sensitive data. The court “may” strike documents containing sensitive
data. Remote access to documents with sensitive data cannot be made available to
internet access. [Tab C- p. 776]

14. September 27, 2013. Inthe SCAC meeting on September 27,2013, Judge Yelenosky
shared his opinions on certain practices surrounding Rule 76a. He said that attorneys
cannot enter into Rule 11 agreements that seal files without complying with Rule 76a.
He also said that parties cannot show an unredacted document to the court while
delivering a redacted copy to the court reporter. He also said that exhibits marked in a
hearing or trial are court records under Rule 76a. Committee member (and former Rules
Attorney) Lisa Hobbs disagreed about redacting, saying that courts are required by law
to redact certain things. After some discussion, they still disagreed. [Tab C - pp. 709-11]
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15. December 14, 2015. A group of appellate lawyers and judges exchanged emails
regarding a proposed revision to TRAP 9.2(a)(3) to deal with sealing records on appeal.
[Tab C - pp. 712-13]

16. June 10, 2016. The Agenda for the meeting on June 10, 2016, [Tab C —pp. 714-16]
included this item: “Proposed Rule on Sealing Documents and Appellate Proposed Revs.
To Rule 76a- June 8, 2016 w/76a documents/Rule 9 (Alternative Draft) (6/9/2016) Rule
76a (2).”

Attached is a Memo from Professor Dorsaneo dated May 27, 2016 setting out a proposed
appellate sealing rule and proposed companion amendments to Rule 76a. [Tab C-p. 716]
He suggested revisions (in italics) to Rule 76a.8 relating to appeals:

8. Appeal [Procedures]

(a) Any order (or portion of an order or judgment) relating to sealing or
unsealing court records shall be deemed to be severed from the case and a final
judgment which may be appealed by any party or intervenor who participated in
the hearing preceding issuance of such order.

(b) Documents that have been sealed by an order of the trial court or are subject
to a motion to seal filed in the trial court may be filed in a sealed envelope as
part of the appellate record in an appeal or an original proceeding pending in
the appellate court.

(c) The appellate court may [abate an appeal and] order the trial court to
determine whether documents not filed in the trial court or that were not filed
under seal in the trial court are court records that may be sealed in the
proceeding in accordance with the standard and the procedures for sealing court
records contained in this rule. The appellate court may abate the appeal and
order the trial court to direct that further notice be given, or to hold further
hearings, or to make additional findings.

Professor Dorsaneo also attached his memo of June 8, 2016, proposing a Rule 9 that set
out instructions for moving in the appellate court to seal documents, submitting
documents in a sealed envelope, the appellate court identifying what record 1s sealed,
temporary sealing orders, and a requirement that the appellate court state specific facts
supported by affidavit showing why records should be sealed, etc. The standard proposed
by Professor Dorsaneo is enclosed in brackets, and comes verbatim from Rule 76a, “to
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protect a specific, serious and substantial interest of the movant which clearly outweighs
the presumption of openness that applies to court records, any probable adverse public
health and safety; and that no less restrictive means than adequately and effectively
protect the specific interests asserted.” [Tab C - pp. 722-26]

17. September 16,2016. The Agenda for the meeting on September 16-17,2021 [Tab C
— pp. 731-32] contained this Agenda item: “Tex. R. Civ. P. 76a (Suggested
Revisions-September 7, 2016),” under Professor Dorsaneo’s appellate subcommittee.
Attached is an 8-31-2016 “conference call redraft” of TRAP 9 laying out rules for sealing
documents in appellate courts. [Tab C - pp. 733-37] The proposed Rule is
comprehensive, with definitions, the transition of sealed document from trial to appellate
court, motions to seal in the appellate court, the requirement of specific facts supported
by affidavits or other evidence, provisional sealing until the motion is ruled upon, filing
a response, abatement pending ruling on sealing, temporary orders, motions to unseal
documents, referral to the trial court for further hearings, contents of the sealing order,
hearing, in camera review, a public order ruling on sealing request, appeal from trial
court sealing orders as a severed final judgment, and the power to abate an appeal
pending further action in the trial court. [Tab C - p. 733]

18. December 20, 2016. December 20, 2016 is the last day of a series of emails in which
Professor Dorsaneo put forth his proposed revisions to TRAP 9.2(d), Rule 193.4 and
Rule 76a. [Tab C - p. 740] Professor Dorsaneo summarized:

I plan to present each of the proposed rule amendments to the Advisory Com-
mittee in January 2017, if possible. The main objectives that have been dealt
with in the proposed amendments are:

1. Sequencing and coordination of procedures for handling documents by
Civil Procedure Rule 193.4 (b) - (d) and proposed Appellate Rule
9.2(d)(1)(c), (2), (6) to facilitate confidentiality and avoid inadvertent
disclosure.

2. Specification of the form of documents filed under seal in appellate courts
in both paper and electronic form in Proposed Appellate rule 9.2(d)(6) based
on definitions contained in other current rules; and

3. Miscellaneous proposed amendments to Civil Procedure Rule 76a and
proposed Appellate Rule 9.2(d) designed to coordinate the procedures for

handling documents produced for in camera review under Rule 76a.
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Professor Dorsaneo’s final proposed amendments to Rule 76a [Tab C — p. 741] were:
Tex. R. Civ. P. 76a (Suggested Revisions) (December 20, 2016)

4. Hearing; In Camera Review. A hearing open to the public on a hearing to seal
court records shall be held in open court as soon as practicable, but not less than
fourteen days after the motion is filed and notice is posted. . . The court may
inspect records in camera when necessary. [If the court determines that an in
camera review is necessary, that material or information must be segregated and
produced to the court in a sealed envelope [at least seven days before the
hearing.] [within a reasonable time before the hearing]. The material or
information produced to the trial court for in camera review must be placed in
the custody of the official court reporter or filed with the clerk of the trial court
before the hearing. The reporter or clerk must retain custody of the material or
information reviewed in camera until the trial court or an appellate court having
jurisdiction of the appeal [or original proceeding] orders the reporter or court
clerk to transmit the material or information under seal to the appellate court, and
the material or information is filed under seal in the appellate court.] [Tab C - p.
741]

6. Order on Motion to Seal Court Records. A motion relating to sealing or
unsealing court records shall be decided by written order, open to the public,
which shall state: the style and number of the case; the specific reasons for
finding and concluding whether the showing required by paragraph 1 has been
made; the specific portions of court records which are to be sealed; [specify who
may be given access to the records; the terms and conditions of access to the
records:] and the time period for which the sealed portions of the court records
are to be sealed. The order shall not be included in any judgment or order but
shall be a separate document in the case; however, the failure to comply with this
requirement shall not affect its appealability. [Tab C - p. 741]

8. Appeal [Procedures].

(a) Any order (or portion of an order or judgment) relating to sealing or unsealing
court records shall be deemed to be severed from the case and a final judgment which
may be appealed by any party or intervenor who participated in the hearing
preceding issuance of such order. [Tab C - p. 741]

Professor also suggested changes to TRCP 193.4 [Tab C - p. 742] and TRAP 9.2 [Tab
C - pp. 743-49].

-16-



19. February 3, 2017. The Agenda for the meeting on February 3, 2017, [Tab C — pp.
752-54] contained “Proposed Appellate Sealing Rule and Rule 76a,” with subparts--

(e) Rule 9 Redraft, December 20, 2016

(f) Rule 193.4(a) and (b) December 19, 2016

(g) Tex. R. Civ. P. 76a December 20, 2016

(h) Hon. Brett Busby email

(1) Filing Documents Under Seal October 24, 2016 B. Dorsaneo Memo.

Attached to the Agenda was Professor Dorsaneo’s December 20, 2016 draft of TRAP
9.2, his draft of amended TRCP 193.4, his December 20, 2016 proposed amendment to
Rule 76a, a January 16, 2017 email from Justice Brett Busby on the amendments to
TRAP 9.2, and a Memorandum from Bill Dorsaneo dated October 24, 2016 [Tab C - pp.
768-69], which starts:

While reviewing the draft of proposed Rule 9.2(d), it has become increasingly
clear to me that the procedures followed in the trial courts probably should be
sequenced and coordinated with the procedures following in the appellate courts.
As a result, I have revised the draft of proposed Civil Procedure Rule 193.4.
Subdivisions (b) and (c) of the draft are designed to provide more detailed
guidance to counsel and to trial judges about how documents filed “under seal”
or “presented to the court in camera” are presented or produced to the court and
how the court should handle them thereafter in anticipation of an appeal or
mandamus review of the trial court’s order concerning disclosure of the
documents.

The revised draft of proposed Rule 9.2(d) also contains paragraphs concerning
the procedures for transmission of documents that were filed under seal or
presented for in-camera inspection in the trial court under Rule 193.4 (see
proposed Appellate Rule 9.2(d)(3) and 9.2(d)(6). I have also prepared a draft
revision of those portions of Civil Procedure Rule 76a to match the current draft
of proposed Appellate Rule 9.2(d).

The Agenda attachments include a proposed amendment to TRCP 21c relating to
Sensitive Data. [Tab C - pp. 776-79]

20. OCA Article on Public Access to Remote Hearing During COVID. In 2020, the
Office of Court Administration published an article about public access to Zoom and
other remote court proceedings. [Tab C - p. 782-84] The article says:
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The Supreme Court has also held that the press and public have a similar,
independent right under the 1st Amendment to attend all criminal proceedings
in both federal and state courts.3 Although the Supreme Court has never
specifically held that the public has a First Amendment right of access to civil
proceedings,4 federal and state courts that have considered the issue have
overwhelmingly held that there is a public right to access in civil cases under the
1st Amendment.5

Courts must ensure and accommodate public attendance at court hearings.
However, although constitutional in nature and origin, the right to public and
open hearings is not absolute, and may be outweighed by other competing rights
or interests, such as interests in security, preventing disclosure of non-public
information, ensuring a fair trial, or protecting a child from emotional harm.6
Such cases are rare, however, as the presumption of openness adopted by the
Supreme Court must be overcome in order to close hearings to the public.7
When a violation occurs, the Supreme Court held that a person whose rights to
a public trial are violated do not have to “prove specific prejudice in order to
obtain relief” and that the “remedy should be appropriate to the violation.”8

As recognized by Waller court, there may be times when a court finds that the
rights or interest of privacy of the proceedings outweighs the rights or interests
of a public trial. But because the constitutional right at issue belongs to the
public rather than the parties, all closures or restrictions of public access to such
hearings must satisfy the same heightened standards handed down by the
Supreme Court in Waller regarding criminal cases — even when agreed to by the
parties. Thus, while the court may consider the parties’ agreement while
evaluating a request for closure, that agreement alone is not sufficient to warrant
closure. The 1st Amendment right belongs to the public — not to the parties; the
parties cannot waive it by agreement.

21. The Current Referral. Chief Justice Hecht’s October 25, 2021, letter recites
complaints that the Rule 76a procedures are time consuming and expensive, discourage
or prevent compliance, and are significantly different from federal court practice. These
are procedural issues, some of which are addressed in Judge Yelenosky’s proposed
amendment to Rule 76a attached to the Agenda for this meeting. But the issues with Rule
76a are not just procedural. The right to privacy was mentioned in the correspondence
leading up to the adoption of Rule 76a and in later discussions about the rule. The right
to privacy is a countervailing right to the right of the public to see court filings, exhibits,
and unfiled discovery. The proposals now being considered to improve the efficiency of
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the Rule 76a procedures, if they increase the public’s involvement in sealing, will make
greater inroads on the right of litigants to privacy. This can be seen in the business
community’s desire for different procedures and different standards for trade secrets. But
there are privacy rights of individuals that are as or more important to them than trade
secrets are to companies. The standards and perhaps even the procedures that apply when
a person who is a litigant wishes to seal private information contained in court records
requires a balancing that is not achieved by the rigid presumption and standard of proof
in present Rule 76a.

22. Trade Secrets. Under Tex. R. Evid. 507, “[a] person has a privilege to refuse to
disclose and to prevent other persons from disclosing a trade secret owned by the person,
unless the court finds that nondisclosure will tend to conceal fraud or otherwise work
injustice.” The Rule goes on to say: “If a court orders a person to disclose a trade secret,
it must take any protective measure required by the interests of the privilege holder and
the parties and to further justice.” Tex. Civ. Prac. & Rem. Code § 134A.006 provides:

§ 134A.006. PRESERVATION OF SECRECY.

(a) In an action under this chapter, a court shall preserve the secrecy of an
alleged trade secret by reasonable means. There is a presumption in favor of
granting protective orders to preserve the secrecy of trade secrets. Protective
orders may include provisions limiting access to confidential information to only
the attorneys and their experts, holding in camera hearings, sealing the records
of the action, and ordering any person involved in the litigation not to disclose
an alleged trade secret without prior court approval.

Tex. Civ. Prac. & Rem. Code § 134A.002(6) defines “trade secret” in the following
terms:

“Trade secret” means all forms and types of information, including business,
scientific, technical, economic, or engineering information, and any formula,
design, prototype, pattern, plan, compilation, program device, program, code,
device, method, technique, process, procedure, financial data, or list of actual or
potential customers or suppliers, whether tangible or intangible and whether or
how stored, compiled, or memorialized physically, electronically, graphically,
photographically, or in writing if:

(A) the owner of the trade secret has taken reasonable measures under the
circumstances to keep the information secret; and
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(B) the information derives independent economic value, actual or potential,
from not being generally known to, and not being readily ascertainable
through proper means by, another person who can obtain economic value
from the disclosure or use of the information.

In Computer Assocs. Internv Altai, 918 S.W.2d 453, 455 (Tex. 1994), the Supreme Court
defined a trade secret as “any formula, pattern, device or compilation of information
which is used in one’s business and presents an opportunity to obtain an advantage over
competitors who do not know or use it.” In In re Cont’l Gen. Tire, 979

S.W.2d 609 (Tex. 1998), the Supreme Court held that “when a party resisting discovery
establishes that the requested information is a trade secret under Rule 507, the burden
shifts to the requesting party to establish that the information is necessary for a fair
adjudication of its claim or defense.” While Continental Tire was a discovery case where
one party to a lawsuit was seeking the trade secrets of the opposing party, its principles
apply equally to a situation where the opposing party who is attempting to force public
disclosure of the trade secret in litigation already has the trade secrets and the issue is
how to protect those trade secrets from becoming public knowledge in the conduct of the
law suit.

23. Human Trafficking. Texas Civil Practice and Remedies Code § 98.007 permits a
claimant in a trafficking suit to use a confidential identity and requires a court use a
confidential identity and maintain records in a confidential manner. Section 98.007 also
prohibits the Court from amending or adopting rules in conflict with that section. What
happens if an attorney or pro se litigant files a pleading in violation of Section 98.007?
Can it be sealed without complying with Rule 76a? HB 2669 from the recent legislative
session amended Code of Criminal Procedure Art. 44.2811 and reenacted and amended
Art. 45.0217 to make confidential a child’s criminal records related to certain
misdemeanor offenses. The Subcommittee on Legislative Mandates draft memo of June
16, 2021, discusses the mandates in detail. [Tab C—p. 785] The interface between these
statutory privacy rights and Rule 76a need to be explored.

24. Procedure Versus Standards For Sealing. One of the most powerful and in certain
circumstances the most potentially harmful aspect of Rule 76a is the promulgation of a
uniform standard for sealing court records that applies to all types of information
regardless of the subject matter or context. The distinction between procedure and
standards was addressed by Austin attorney Jett Hanna in his letter of November 30,
1989 to Ad Hoc Committee Co-Chair Chuck Herring. [Tab C-- pp. 180-83] Hanna
argued that setting standards for sealing in a way that impaired the substantive rights of
parties took the Supreme Court into an area reserved to the Legislature. Hanna suggested
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that a Rule 76a order sealing records require findings of fact “demonstrating that sealing
is permitted under applicable constitutional, statutory, and common law, that sealing the
court record will adequately protect any interest served by sealing, and that no less
restrictive alternative can adequately protect the interest served by sealing.” Hanna
concluded: “Ifthe Supreme Court decides once and for all the standard right now without
having hard cases in front of it, it may be locking into a system which would trample on
the substantive rights of parties.” There is a strong argument that the uniform standard
for sealing court records established by Rule 76a is not appropriate for private
information of individuals who willingly or unwillingly end up in litigation.

25. Constitutional Right to Privacy. There is the issue of a party using filings in a
pending lawsuit to bring about public disclosure of information that falls within the
constitutionally-recognized zone of privacy. Every individual has a privacy interest in
avoiding the disclosure of certain personal matters under both the United States and
Texas Constitutions. See Nguyen v. Dallas Morning News, L.P., No. 02-06-00298-CV,
2008 WL 2511183, at *14 (Tex. App.--Fort Worth June 19, 2008, no pet.) (mem. op).
While the Texas Constitution, which was adopted in 1876, does not separately enumerate
a right to privacy, the Supreme Court of Texas has ruled that the Texas Constitution
protects personal privacy from unreasonable intrusion. See Tex. State Emps. Union v.
Tex. Dep’t of Mental Health & Mental Retardation, 746 S.W.2d 203, 205 (Tex. 1987).
Thus courts have ruled that certain personal matters fall within a constitutionally
protected zone of privacy, including matters related to marital relationships, procreation,
contraception, family relationships, child rearing and education, and medical records. In
Re Srivastava, No. 05-17-00998-CV, 2018 WL 833376, at *4 (Tex. App.--Dallas
February 12,2018, orig. proceeding) (mem. op.); Nguyen v. Dallas Morning News, L.P.,
No. 02-06-00298-CV, 2008 WL 2511183, at *4 (Tex. App.--Fort Worth June 19, 2008,
no pet.) (mem. op). “Information contained in employment records may, under some
circumstances, be included within this protected zone.” Nguyen v. Dallas Morning News,
L.P., at *4. There is a strong argument that where information in a court record falls
within the Constitutional zone of privacy, the presumption of openness in Rule 76a
should be reversed.

26. Tortious Public Disclosure of Embarrassing Private Facts. There is also the issue of
one party using filings in a pending lawsuit to bring about public disclosure of
embarrassing private facts of the adverse party, private facts that if made public outside
of documents filed in a law suit could give rise to liability for invasion or privacy and
subject the party making the information public to liability for actual damages and
exemplary damages. The Texas Supreme Court said in Industrial Foundation of the
South v. Texas Industrial Accident Board, 540 S.W.2d 668, 684 (Tex. 1976): “Once
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information is made a matter of public record, the protection accorded freedom of speech
and press by the First Amendment may prohibit recovery for injuries caused by any
further disclosure of and publicity given to such information, at least if the information
is at all newsworthy.” There is a strong argument that where information in a court record
i1s embarrassing private information protected by tort law, that the presumption of
openness in Rule 76a should be reversed.

27. Protection of Contractual Right to Confidentiality. It is argued that confidentiality
agreements under Rule 11 are subject to the requirements of Rule 76a. That assertion
should be examined. What if the confidentiality agreement predates the lawsuit, such as
between an employer and an employee? Does the employer’s contractual right to
confidentiality limit the employee’s right to make the employer’s information public by
filing confidential information with the clerk of the court or marking it as an exhibit or
testifying to it during hearings or trial? Where one party has confidential or privileged
information that was provided conditioned upon a pre-law suit confidentiality agreement,
and then uses a subsequent law suit as a vehicle to make that information public, by
attaching confidential or privileged documents to pleadings, motions and responses, or
by marking and offering confidential or privileged information as exhibits during
hearings, the other party’s contractual right to confidentiality is defeated by the unilateral
act of one contracting party, and the other contracting party’s reliance interest is
subverted. Once such information is filed, under current TRCP 76a the document become
presumptively open to the public and there is an elevated burden of proof to seal those
documents. If one party is seeking privileged or confidential information from the
adversary through the discovery process, the trial court can protect privileged or
confidential information through in camera review, and then denying discovery of the
document. However, where one party already has privileged or confidential information
as a result of pre-law suit dealings, TRCP 76a gives one party the unilateral power to
make the other party’s contractually-privileged or confidential information a court
record, which triggers the adverse presumption and elevated burden of proof under Rule
76a.

Hypo 1: Party 1 and Party 2 are strangers. As a result of certain events, Party 2
sues Party 1 for tortious damages. Party 2 requests the production of documents
from Party 1. Party 1 withholds the information requested, asserting privileges
under the Texas Rules of Evidence and under Federal law, and asserting that
some of the information is subject to confidentiality agreements between Party
1 and third parties who are not parties to the lawsuit. To stop dissemination of
the information, Party 1 need only show that the information is privileged or
subject to a confidentiality agreement. There is no presumption that the
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information should be produced to the opposing party, and no weighing of the
effect of non-disclosure on the public health or safety.

Hypo 2: Party 1 employs Party 2, and as a condition to employment Party 2
signed a confidentiality agreement. Eventually Party 2 is fired and files an
employment discrimination suit against Party 1. Party 2 takes confidential
information that is not a trade secret but is embarrassing and potentially could
harm the business and attaches it as an exhibit to a response to a motion for
summary judgment. Party 1 moves to seal the filing. Because Party 2 filed the
documents with the clerk of the court, the confidential information becomes a
court record under TRCP 76a, and therefore is presumed to be open, and to seal
it Party 1 must prove a specific, serious, and substantial interest that clearly
outweighs the presumption of openness and any probable adverse effect that
sealing will have upon the general public health or safety.

If a party or third-party has a pre-suit contract right to keep information confidential, that
contract right should be respected, even if the two contracting parties end up in a law suit
against each other.

The issue has constitutional dimensions. Tex. Const. art. I, § 16, says that “No bill of
attainder, ex post facto law, retroactive law, or any law impairing the obligation of
contracts, shall be made.” Mellinger v. City of Houston, 68 Tex. 37, 3 S.W. 249 (1887);
Zaatari v. City of Austin, 615 S.W.3d 172, 188 (Tex. App.-Austin 2019, pet. denied);
Ward v. City of San Antonio, 560 S.W.2d 163, 165 (Tex. App.-San Antonio 1978, writ
denied) (““The contract between the parties to this suit prior to September 1, 1975, was
for the payment of only 90 days of accumulated sick leave and an effort to apply the
provision of the September 1, 1975 amendment to accumulated sick leave in excess of
90 days earned prior to September 1, 1975, would impair the obligation of the contract
as it then existed.”). The U.S. Constitution’s Contract Clause, Art. I, § 10, cl. 1, says in
part: “No State shall ... pass any ... Law impairing the Obligation of Contracts....” There
is a strong argument that where information is made confidential by a pre-lawsuit
confidentiality agreement the presumption of openness under TRCP 76a should be
reversed.

28. Retroactivity. The Texas Constitution’s prohibition against retroactive laws has two
fundamental objectives: “[I]t protects the people’s reasonable, settled expectations™-i.e.,
“the rules should not change after the game has been played”-and it “protects against
abuses of legislative power.” Robinson v. Crown Cork & Seal Co., Inc., 335 S.W.3d 126,
139 (Tex. 2010) (citing Landgraf v. USI Film Prods., 511 U.S. 244, 265-266, 114 S.Ct.
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1483, 128 L.Ed.2d 229 (1994) ).When originally adopted, TRCP 76a.9 made the rule
change prospective only. This avoided an issue of a prohibited retroactive law. In Texas
Water Rights Commission v. Wright, 464 S.W.2d 642, 648 (Tex. 1971), Justice Pope
wrote: “[tlhe Texas Constitution, unlike the Federal Constitution, has a specific
prohibition against retroactive laws. The provision in the State Constitution broadly
protects rights, although they may not be rights in property. A right has been defined to
be “a well-founded claim, and a well-founded claim means nothing more nor less than
a claim recognized or secured by law.” (Citing Mellinger v. City of Houston, 68 Tex. 37,
3 S.W. 249 (1887). The Texas Supreme Court has defined aretroactive law as “a law that
acts on things which are past.” Subaru of Am., Inc. v. David McDavid Nissan, Inc., 84
S.W.3d 212, 219 (Tex. 2002). “It is well settled in [Texas] that laws may not operate
retroactively to deprive or impair vested substantive rights acquired under existing laws,
or create new obligations, impose new duties, or adopt new disabilities in respect to
transactions or considerations past.” Ex parte Abell, 613 S.W.2d 255, 260 (Tex. 1981).
Any change to TRCP 76a should be made effective prospectively only, to avoid
retroactive law and due process of law concerns. This would require Subsection 9 to be
rewritten to preserve the prospective-only effect of the original rule and also to provide
that the new amendments operate prospectively only.

29. Tax Returns are Privileged. In Crane v. Tunks, 160 Tex. 182,328 S.W.2d 434 (1959),
the Supreme Court held that Federal income tax returns are privileged from discovery
except for portions of the returns that were relevant and material to the issues in the suit.
The remainder of the tax returns was held to be privileged and not discoverable.

In Maresca v. Marks, 362 S.W.2d 299, 301 (Tex.1962), the Supreme Court wrote:

Subjecting federal income tax returns of our citizens to discovery is sustainable
only because the pursuit of justice between litigants outweighs protection of their
privacy. But sacrifice of the latter should be kept at a minimum, and this requires
scrupulous limitation of discovery to information furthering justice between the
parties which, in turn, can only be information of relevancy and materiality to the
matters in controversy.

While the question in Maresca v. Marks was the extent to which Federal income tax
returns were discoverable, the Supreme Court has recognized that Federal income tax
returns are privileged, and are discoverable only as to the portions that are relevant and
material to the law suit. However, the privilege applied to disinterested members of the
public has no relevancy exception.
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In Tilton v. Marshall, 925 S.W.2d 672, 683 (Tex. 1996), the Supreme Court considered
privacy surrounding “tithing records” of an evangelist minister. The Court said: “Here,
the burden imposed by the discovery order derives from the fact that the documents
ordered disclosed are not only irrelevant but also highly sensitive and personal. In many
respects, this request resembles those for tax returns.” The Supreme Court characterized
tax returns as “highly sensitive” and “personal.” This reflects the public policy in this
state that Federal income tax returns are confidential, privileged, and not subject to
discovery (absent limited exceptions) much less subject to disclosure to the public at
large through the artifice of attaching Federal tax returns to a petition and filing it with
a court. The Court went on to say: “We are similarly reluctant to allow unnecessary
disclosure of a litigant’s tithing records, which contain information of a highly personal
and private nature and which in many cases may be a subset of a person’s tax records.”
Id at 683. Here the Supreme Court reaffirms the “highly personal and private nature” of
Federal income tax returns. The Court went on:

As we held regarding the forced production of tax records, where the irrelevant
portions of which were not safeguarded from discovery, “[a] litigant so subjected
to an invasion of privacy has a clear legal right to an extraordinary remedy since
there can be no relief on appeal; privacy once broken by the inspection and
copying ... by an adversary cannot be retrieved.” Maresca, 362 S.W.2d at 301.

There is a strong argument that tax returns and other highly sensitive personal
information constituting court records should reverse the burden of proofunder Rule 76a.

30. Trial Exhibits and Trial Aids. It unclear from Rule 76a itself whether and how the
rule applies to exhibits that are marked and offered during a hearing or trial, whether
admitted into evidence or not. Court records are defined as “all documents of any nature
filed in connection with any matter before any civil court” (subject to exceptions). Does
having a court reporter mark an exhibit constitute filing? Does showing an exhibit to a
witness constitute filing? Does offering an exhibit into evidence constitute filing? If an
offer is rejected, is the exhibit filed? If the exhibit is admitted into evidence, is it filed?
See Dallas Morning News v. Fifth Court of Appeals, 842 S.W.2d 655, 657 (Tex. 1992)
(orig. proceeding), in which some of the Justices who issued Opinions assumed that
TRCP 76a applied to exhibits. If a lawyer uses a Power Point Slide Show during voir
dire, opening argument, during the evidence phase, or in closing argument, was the PPT
filed and thus become a court record?

31. Depositions. Are unfiled depositions “court records”? Are exhibits marked during
depositions “court records”? What if the exhibit is not marked but it is shown to a
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deponent and is discussed? TRCP 192.6(b)(4) says that the results of discovery can be
sealed ““subject to the provisions of Rule 76a.”

32. Closing the Proceeding. What is the effect, if any, of Rule 76a on closing courtrooms
to public view for certain testimony? The present Rule 76a centers on the concept of
“court records.” Should we rewrite the rule to focus in “information” and not just
“records”? Should we have a separate Rule 76b, on closing courtrooms in civil matters,
that clarifies the somewhat confusing case law on open courts in civil cases?

33. Court Reporter’s Record. Is the Court Reporter’s record of a hearing or trial a court
record under TRCP 76a?

34. Intervenor’s Role. “Nonparties can intervene as a matter of right for the limited
purpose of participating in the proceedings ....” TRCP 76a.4. Can an intervenor send
written discovery relating to the scope of privilege, confidentiality, and sealing under
Rule 76a? Can an intervenor issue a notice to take or attend depositions of witnesses and
expert witnesses who are expected to testify at a Rule 76a hearing on the subject of the
scope and enforceability of a trade secret or pre- or post-filing confidentiality agreement?
Can an intervenor cross-examine witnesses at the Rule 76a hearing, and can it call its
own witnesses?

35. Type of Appellate Review. Is it time to reconsider whether appellate review of a Rule
76a sealing order should be by interlocutory appeal, appeal of a severed final judgment,
or mandamus?

36. Sealing in Appellate Courts. Since TRCP 76a is a trial court rule, it does not apply
to appellate courts. See Envtl. Procedures, Inc. v. Guidry, 282 S.W.3d 602, 636 (Tex.
App.--Houston [14th Dist.] 2009, pet. denied) (“On its face, Texas Rule of Civil
Procedure 76a, entitled ‘Sealing Court Records,” does not give appellate courts the
authority to find the necessary facts and to determine motions to seal on appeal, and the
parties have not cited any statute, rule, or case stating that appellate courts have this
authority”). In Navasota Res., L.P. v. First Source Tex., Inc., 206 S.W.3d 791, 794 (Tex.
App.--Waco 2006, no pet.) (Gray, C.J., dissenting), our esteemed committee-member
Chief Justice Tom Gray argued that the principles of TRCP 76a should apply to appellate
courts. There is also the question about how to treat appellate briefing that refers to
information sealed by the trial court. See R.V.K. v. L.L.K., 103 S.W.3d 612, 614 (Tex.
App.--San Antonio 2003, no pet.) (appellate court ordered clerk to seal parties’ briefs
detailing portions of the appellate record that were “sealed” at the trial). What do we do
about sealing records in original proceedings filed in the appellate courts? Can a party

-26-



file a motion to seal? Can “interventors” in the appeal file a motion to unseal?

37. Federal Practice. Is there something about the Federal procedure for sealing court
records that we should adopt into Texas practice?

Respectfully submitted,

Richard R. Orsinger
Chair of the Rules 16-165a Subcommittee
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End Notes

1. The Ad Hoc Sealing Records Subcommittee was chaired by Lefty Morris and Chuck Herring,
and as members had Judge Solomon Casseb, Jr.; Ken Fuller; Justice David Peeples; Luther
Soules III; Chip Babcock; Bill Boyce; David Chamberlain; Justice Lloyd Doggett; David
Donaldson, Jr.; Representative Orlando Garcia (sponsor of the bill enacting the Government
Code provision requiring the Supreme Court to adopt a rule on sealing); Senator Bob Glasgow;
Jett Hanna; John Hildreth; Tommy Jacks; Sharon Jayson; Tom Leatherbury; John McElhaney;
Larry McGinnis; David L. Perry; Gale R. Peterson; Anita Rodeheaver (Harris County Clerk);
Professor Ed Sherman; Tom Smith; David Swindle (Dallas Morning News); Henry Voegtle
(asst. D.A. Dallas).

<https://www.txcourts.gov/All_Archived Documents/SupremeCourtAdvisoryCommittee/Meetin
gs/1990/supplementary/sc02091990.pdf> [Tab C - pp. 481-87].

2. The full Supreme Court Advisory Committee consisted of 33 members, plus four judges, and
the chair of the State Bar of Texas’s Rules of Evidence Committee.
<https://www.txcourts.gov/All_Archived Documents/SupremeCourtAdvisoryCommittee/Meetin
2s/1990/supplementary/sc02091990.pdf> [Tab C - p. 532].

3. Minutes of the Supreme Court Advisory Committee, February 9, 1990
<https://www.txcourts.gov/All_Archived Documents/SupremeCourtAdvisoryCommittee/Meetin
2s/1990/minutes/sc02091990.pdf>.

4. Supreme Court Advisory Committee meeting February 16, 1990 (morning)
<https://www.txcourts.gov/All_Archived Documents/SupremeCourtAdvisoryCommittee/Meetin
gs/1990/transcripts/sc02161990a.pdf>

5. Minutes of the Supreme Court Advisory Committee February 1, 1990
<https://www.txcourts.gov/All_Archived Documents/SupremeCourtAdvisoryCommittee/Meetin
gs/1990/minutes/sc02161990.pdf> pdf p. 3.

6. Luther Soules’ letter of March 1, 1990 [Tab C - pp. 533-36].
<https://www.txcourts.gov/All_Archived Documents/SupremeCourtAdvisoryCommittee/Meetin
gs/1990/supplementary/sc02091990.pdf> pdf p. 527-29.

7. New Rule Proposed Concerning Sealing Court Records Texas Bar Journal 338 (April 1990).
<https://www.txcourts.gov/All_Archived Documents/SupremeCourtAdvisoryCommittee/Meetin
2s/1990/supplementary/sc02091990.pdf> [Tab C - pp. 488-98].

8. Concurring and dissenting statement by Justice Gonzalez and Justice Hecht to the adoption of
Rule 76a

<https://www.txcourts.gov/All_Archived Documents/SupremeCourt/AdministrativeOrders/misc
docket/90/04-24-1990 002.pdf> [Tab C - p 499 & 646].
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9. Texas Judicial Council, Public Access to Judicial Records
<https://www.senate.texas.gov/cmtes/75/c702/c702_IC9ApxC.pdf.>

10. Texas Judicial Council proposed rule
<https://senate.texas.gov/cmtes/75/c702/c702_IC9ApxC-A.pdf>p. 3.
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The Supreme Court of Texas

CHIEF JUSTICE CLERK

NATHAN L. HECHT 201 West 14th Street  Post Office Box 12248  Austin TX 78711 BLAKE A. HAWTHORNE
Telephone: 512/463-1312 Facsimile: 512/463-1365

JUSTICES GENERAL COUNSEL
DEBRA H. LEHRMANN NINA HESS HSU
JEFFREY S. BOYD
JOHN P. DEVINE EXECUTIVE ASSISTANT
JAMES D. BLACKLOCK NADINE SCHNEIDER

J.BRETT BUSBY
JANE N. BLAND
REBECAA. HUDDLE

October 25, 2021

Mr. Charles L. “Chip” Babcock

Chair, Supreme Court Advisory Committee
Jackson Walker L.L.P.

cbabcock@jw.com

Re: Referral of Rules Issues
Dear Chip:

The Supreme Court requests the Advisory Committee to study and make recommendations
on the following matters.

Texas Rule of Civil Procedure 76a. Since its adoption in 1990, the Court has received a
number of complaints about Texas Rule of Civil Procedure 76a. Courts and practitioners alike
complain that the Rule 76a procedures are time consuming and expensive, discourage or prevent
compliance, and are significantly different from federal court practice. The Committee should
draft any rule amendments that it deems advisable and, in making its recommendations, should
take into account the June 2021 report of the Legislative Mandates Subcommittee.

Texas Rule of Civil Procedure 162. In the attached email, Judge Robert Schaffer
proposes amendments to Texas Rule of Civil Procedure 162. The Committee should review and
make recommendations.

Texas Rule of Civil Procedure 506.1(b). Texas Rule of Civil Procedure 506.1(b) states
in part: “A plaintiff must file a $500 bond. A defendant must file a bond in an amount equal to
twice the amount of the judgment.” (Emphasis added.) The Court asks the Committee whether
the bond amount—double the judgment—is too high, especially as justice court jurisdiction has
increased. The Court also asks the Committee to consider other changes that would clarify whether
attorney fees are included in calculating the bond amount.
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Texas Rule of Evidence 404(b). In the attached memorandum, the State Bar
Administration of Rules of Evidence Committee proposes amendments to Texas Rule of Evidence
404(b). The Committee should review and make recommendations.

Texas Rule of Evidence 601(b). In the attached memorandum, the State Bar
Administration of Rules of Evidence Committee proposes the repeal of Texas Rule of Evidence

601(b). The Committee should review and make recommendations.

As always, the Court is grateful for the Committee’s counsel and your leadership.

Sincerely,

1athan L. Hecht

Chief Justice
Attachments
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From: Nathan Hecht

To: Schaffer, Judge Robert (DCA); Chip Babcock

Cc: Martha Newton; Jaclyn Daumerie; Pauline Easley
Subject: RE: Suggested Rule Change-Rule 44

Date: Tuesday, September 21, 2021 8:30:23 AM

Thanks, Bob. We'll look into it.

From: Schaffer, Judge Robert (DCA) <Robert_Schaffer@Justex.net>

Sent: Monday, September 20, 2021 10:05 AM

To: Nathan Hecht <Nathan.Hecht@txcourts.gov>; Chip Babcock <cbabcock@jw.com>
Subject: Suggested Rule Change-Rule 44

CAUTION: This email originated from outside of the Texas Judicial Branch email system.

DO NOT click links or open attachments unless you expect them from the sender and
know the content is safe.

Chief and Chip:

There is a conflict in the rules as it relates to nonsuits of claims in which
minors are parties.

Rule 162 says, “at any time before the plaintiff has introduced all of his
evidence other than rebuttal evidence, the plaintiff may dismiss a case, or
take a non-suit, which shall be entered in the minutes.” Caselaw says that
“granting a nonsuit is a ministerial act, and a plaintiff’s right to a nonsuit
exists from the moment a written motion is filed or an oral motion is made in
open court, unless the defendant has, prior to that time, sought affirmative
relief.”

Rule 44 states that when a next of friend files a lawsuit, “Such next friend or
his attorney of record may with the approval of the court compromise suits
and agree to judgments, and such judgments, agreements and compromises,
when approved by the court, shall be forever binding and conclusive upon the
party plaintiff in such suit.”

The conflict is occurs when we get a motion for a nonsuit of a lawsuit in
which minors are making claims. When this happens | have set a status
conference to determine whether a settlement is being made for a minor in
which the minor is getting money that is being paid directly to the minor’s
parent. One of my colleagues has this situation in which the case settled and
3 minors received around $10,000 each and that money was paid directly to
the parent of the minors. After the settlement was concluded, the parties
filed a motion for nonsuit. There was no minor settlement hearing and the
court did not have an opportunity to hear the evidence to determine whether
the settlement was in the minor’s best interest. If Rule 162 applied, we would
have dismiss the case without any determination as to whether the settlement
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was in the minor’s best interest or whether the minor or next friend on behalf
of the minor received any money.

It feels like Rule 162 needs to be amended to allow a trial court to approve or
reject a minor settlement before a nonsuit is granted. We would suggest the
following change to the second paragraph of Rule 162:

“Any dismissal pursuant to this rule shall not prejudice the right of an adverse
party to be heard on a pending claim for affirmative relief or excuse the
payment of all costs taxed by the clerk. A dismissal under this rule shall have
no effect on any motion for sanctions, attorney’s fees or other costs, pending
at the time of dismissal, as determined by the court. Any dismissal pursuant
to this rule involving a next of friend shall not be effective unless approved by
the Court pursuant to Rule 44. Any dismissal pursuant to this rule which
terminates the case shall authorize the clerk to tax court costs against
dismissing party unless otherwise ordered by the court.”

This suggestion is made to ensure that the court’s ability to oversee claims
involving minors is not impaired and the minor’s interest is protected.

Robert K. Schaffer

Judge, 152" District Court
Harris County Civil Courthouse
201 Caroline, 11" Floor
Houston TX 77002
832-927-2425
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MEETING AGENDA :
SUPREME COURT ADVISORY COMMITTEE
FEBRUARY 9-10, 1990 MEETING

WRITTEN AND ORAIL COMMENTS TO TRCP, TRAP AND TRCE

1. COAJ Suggested Corrections of Spelling Errors to Various
Rules A

2. Report on TRCP 3a, 4, 5, and 10: Kenneth Fuller

3. Report on TRCP 18b, 21, 21a, 21b, 57, 60, 63, 87, 106, 107
and 120a: David Beck

4. Report on TRCP 166, 166a, 166b, 167a, 168, 169, 200, 201
206, and 208: Steve McConnico

5. Repert on TRCP 216, 237a, 245, 271-279, 296-298, 305, and
308a: J. Hadley Edgar

6. Report on TRCP 534, 536, and 536a: Anthony Sadberry

7. Report on TRCP 749c: Elaine Carlson

8. Report on TRAP 4, 5, 9, 12, 20, 40, 41, 46, 47, 49, 51,
52(d), 53, 54, 57, 72, 74, 90, 91, 100, 130, 131, 132, 133,
and 181: William V. Dorsaneo III

9. Report on TRCE 614 and 703: Gilbert I. Low

COMMENTS ON AND PROPOSALS FOR RULES NOT ADDRESSED BY THE

COMMITTEE

10. Report on TRCP 6 and 13: Kenneth Fuller

11. Report on TRCP 20, 45, 47, 47a, 57, 63, 67, 74, 90, 98a,
103, 140a and 156: David Beck

12. Report on TRCP 166b(6) (b), 166c, new 1l1lé6é6c, 167, 168, 169,
176, 188, 206, and 215: Steve McConnico

13. Report on TRCP 216, 241, 242, 243, 248a and 249: J. Hadley
Edgar

14. Report on TRCP 307 and 324: Harry Tindall

15. Report on TRCP 533, 542, 567, and 569: Anthony J. Sadberry

16. Report on TRCP 696, 698, and 708: Steve McConnico

17.

Report on 739 et seq., 744, 748, 792, and 798: Elaine
Carlson -

c:/dw4 /scac/agenda2.docC
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18.

Report on TRAP 3, 4, 5, 11, 12, 13, 16, 40, 41, 42, 43, 44,
46, 48, 49, 51, 53(k), 54, 57, 59, 61, 72, 74, 75, 80(c),
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Report on Cameras in the Courtroom:

Report on Federal Rules Format:

Report on Pattern Local Rules: Elaine Carlson
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MEMORANDUM
TO: Texas Supreme Court
FROM: Chuck Herring
Co-Chair -- Supreme Court Advisory Committee's Ad Hoc

Subcommittee on Court Sealing

DATE: March 5, 1990
RE: Proposed Rule 76a and companion amendments to Rule
166b(5)

I. Introduction

As a member of the Court's Advisory Committee, and as
Co-Chair (with Lefty Morris) of the Subcommittee on Sealing
Court Records, I had the privilege (albeit sometimes painful)
of sitting through several days of hearings and proceedings
that culminated in the proposed draft of Rule 76a and the
companion amendment to Rule 166b(5), concerning sealing court
records. We received hundreds of pages of letters, drafts and
written input, as well as many hougs of testimony and spirited
debate. Without attempting to inflict that complete experience
on the Court, I do want to attempt to distill for the Court's
benefit some of the testimony and input we received from those
participants who expressed “"alternative viewpoints," which

otherwise would not be before the Court. I hope that this will
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be useful background for the Court as it deals with this
important and controversial rule-making.l

I should also mention that the Texas Bar Journal will be
publishing the text of the rule, together with commentary
articles written from various perspectives, in the April
issue. This should elicit substantial additional input from
the Bar, and I would hope that the Court's schedule will permit

consideration of that information before final adoption of the

rule.

Discussed below are the background of the Committee's

consideration of the proposed rule (section II, 4infra), the

general operation of the proposed rule (section III); and some
of the more controversial issues related to the rule, including
discovery (section 1IV), settlements (section V), the legal
standard of the public's right of access (section VI), trade
secrets (VII), "public health or safety" provisions (section

VIII) and appeals (section IX).

1. Personally, while I certainly agree that the purpose of the
rule is salutary, I voted against the final drafts of Rules
76a and 166b(5) as recommended by the Supreme Court's
Advisory Committee. Nonetheless, I do not agree with all
of the views expressed below by the opponents of the
proposed rules.
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II. Background

The Texas Legislature adopted section 22.010 of the Texas
Government Code effective September 1, 1989. Section 22.010
provides as follows:

"SEALING OF COURT RECORDS. The Supreme Court shall
adopt rules establishing quidelines for the courts of
this state to use in determining whether in the
interest of Jjustice the records in a civil case,
including settlements, should be sealed."”

Accordingly, the Supreme Court Advisory Committee Chairman
Luke Soules appointed a subcommittee to propose a draft rule.
The subcommittee conducted two public hearings, on November 18,
1989 and December 15, 1989, and also received substantial input
at the Texas Supreme Court's public hearing on November 30,
1989. Twenty-seven participants, including several
representatives of public interest and citizen's groups, as
well as several media attorneys and representatives, attended
and provided valuable input at the hearings. (A 1list of
participants appears under Tab "¥Y.") The subcommittée
accumulated several hundred pages of draft proposals, court
decisions, law review commentaries and position statements from
many sources.

The Co-Chairs presented a draft proposal to the full
Advisory Committee for consideration at its February 9, 1990
meeting. In a not-quite ringing endorsement of the Co-Chairs'
work, the Committee almost immediately rejected the Co-Chairs’
draft and adopted as a working draft a proposal from Dallas

Morning News counsel, Tom Leatherbury and John McElhaney of

Locke Purnell.
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After another twelve hours of consideration, amendments,
sometimes heated debates, and sharply divided votes extending
over three sessions (February 9, 10 and 16),‘ the Advisory
Committee produced the draft now before the Court.

The remainder of this memo discusses the geheral structure
of the rule and reviews the arguments against some of the
rules' most controversial provisions.

(Included under Tab "E" 1is the original Locke Purnell
version, together with its supporting brief and explanatory
memorandum, A draft of an article prepared by Tom Leatherbury
and John McIlhaney explaining the final draft of the rule as
adopted by the Advisory Committee is under Tab "F.") |

ITII. Proposed Rule 76a and Companion Amendment
to Rule 166b(5): General Operation

The draft Rule 76a, appearing under Tab "A," defines in
paragraph (A)(l) the “compelling need" standard that a moving
party must meet to obtain an order sealing “court records,"
which the rule also defines (paragraph (A)(2)). The draft also
provides procedures for the motion to seal (paragraph (B)(2)),
notice to the public (paragraph (B)(2)) and the hearing
required before court records may be sealed (paragraph
(B)(1)). The draft sets out the requirements for sealing
orders (paragraph (B)(4)), and provides for emergency temporary
sealing orders (paragraph (B)(3)). Finally, the draft
specifies the trial court's continuing jurisdiction (paragraph

(C)), appeal rights (paragraph (D)), and concludes with a
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prohibition against unauthorized removal of court records
(paragraph (E)).

The amendment proposed for Rule 166b(5) prohibits
protective orders or agreements relating to information
involving public health or safety or public office unless the
party seeking protection files the discovery with the clerk and
complies with Rule 76a. See Tab "A."

IV. Discovery

(a) Introduction. Rule 76a expressly excludes discovery

from its definition of "court records."” The companion
amendment to Rule 166b(5), however, reverses that result as to
many discovery records. That anomaly resulted from sharply
divided votes of the Advisory Committee in dealing with the
final draft of the Rule.

Rule 76a excludes from its coverage all "materials simply
exchanged between the parties or . . . discovery made by a
party pursuant to a discovery request and not filed with a
court . . . ." Paragraph (A)(2). At the Supreme Court
Advisory Committee's meeting on February 9, 1990, after several
hours of argument concerning whether or not to include
discovery, a majority of the Committee voted to adopt that
language and to table a proposal to include discovery within
the scope of the Rulé.

The following week, however, on February 16, with a smaller
number of the Committee membership in attendance, a majority

voted to add 1lanquage to Rule 166b(5), which effectively
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inserted discovery back into Rule 76a, as to any "matters of
public health or safety or information concerning the

administration of public office or the operation of government

Clearly, the Committee was sharply divided on this issue,
which generated some of the most heated debate of the entire
process.

In summary, the arguments against this provision are:

(1) Inclusion of the specified discovery materials
subjects a vast amount of 1litigation to a cumbersome,
time-consuming process, unnecessarily and dramatically
multiplying litigation costs and delays.

(2) The law has traditionally recognized that discovery
materials are fundamentally different from "court records,"”
and that even the common 1law right of access is
inapplicable to discovery. Seattle Times Company V.
Rhinehart, 467 U.S. 20, 104 S. Ct. 2199 (1984). The rule
would completely reverse this view.

(3) The rule's reference to all "matters of public health
or safety" is wvague but also 1is vastly overbroad,
apparently encompassing all cases involving physicians,
hospitals, and perhaps all products liability and personal
injury suits, regardless of whether such suits contain
information concerning matters that might conceivably pose
any risk to the public health or safety.

(4) The requirement that discovery sought to be protected
be filed with the «clerk will overburden the storage
capacity of clerks' offices, thereby creating unnecessary
space and budgetary problems. Those problems were the main
reasons for the 1988 rule amendments abolishing the filing
requirement for most discovery materials.

(5) Even if discovery materials should be subject to the
sealing procedure, the last-minute, back-door amendment to
Rule 166b(5) makes no sense; the issue should be confronted
directly in the definition of "court records" in Rule 76a.
In light of the proposed amendment to Rule 166b(5), the
language excluding discovery in paragraph (A)(2) of Rule
76a is nonsense.
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(6) The "good cause" standard for protective orders
pertaining to discovery, including sealing orders, provides
a workable, proper standard, and should not be changed.

(b) Nature of Discovery. Opponents of the ©proposed

amendment to Rule 166b(5) argued that historically, at least
prior to this amendment, courts have treated discovery
differently from the public part of civil trials. See David
Chamberlain's draft article, Tab "G"; Lester Houtz letter
(2/7/90), Tab "M," item no. 12.

In Seattle Times Company v. Rhinehart, 467 U.S. 20, 104 S.

Ct. 2199 (1984) the United States Supreme Court held that
pretrial depositions and interrogatories were not open to the
public at common 1law, that those materials are not public
components of civil trials, and that restraints on discovery do
not restrict a traditionally public source of information.

"Moreover, pretrial depositions and interrogatories
are not public components of a civil trial.l9

19. Discovery rarely takes place in
public. Depositions are scheduled at times
and places most convenient to those
involved. Interrogatories are answered in
private. Rules of Civil Procedure may
require parties to file with the clerk of
the court interrogatory answers, responses
to requests for admissions, and deposition
transcripts. See Fed. Rule Civ. Proc.
5(d). Jurisdictions that require filing of
discovery materials customarily provide that
trial courts may order that the materials
not be filed or that they be filed under
seal. See ibid; Wash. Super. Ct. Civil Rule
26(c). Federal district courts may adopt
local rules providing that the fruits of

- discovery are not to be filed except on
order of the court. See, e.,g., C.D. Cal.
Rule 8.3; S.D.N.Y. Civ. Rule 19. Thus, to
the extent that courthouse records could
serve as a source of public information,
access to that source customarily is subject
to the control of the trial court.

-7 -
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Such proceedings were not open to the public at common
law, . . . and, in general, they are conducted in
private as a matter of modern practice. . . . Much of
the information that surfaces during pretrial
discovery may be unrelated, or only tangentially
related, to the underlying cause of action.
Therefore, restraints placed on discovered, but not
yet admitted, information are not a restriction on a
traditionally public source of information. Finally,
it is significant to note that an order prohibiting
dissemination of discovered information before trial
is not the kind of <classic prior restraint that
requires exacting First Amendment scrutiny."

104 S. Ct. at 2207-08. Following Seattle Times, courts have
consistently recognized that same "fundamental difference."

See, e.g., Cipollone v. Ligget Group, Inc., 785 F.2d 1108 (3d

Cir. 1986); Anderson v. Cryovac, Inc., 805 F.2d 1, 13 (1lst Cir.

1986) ("[Dliscovery 1is fundamentally different from those
proceedings for which a public right of access has been
recognized. There is no tradition of public access to
discovery and requiring a trial court to scrutinize carefully
public claims of access would be incongruous with the goals of

the discovery process."); In Re Alexander Grant & Co.

Litigation, 820 F.2d 352, 355 (llth Cir. 1987) ("appellant's

common law right of access does not extend to information
collected through discovery which is not a matter of public
record").

Thus, amended Rule 166b(5) would radically change the way

discovery has been treated in Texas and throughout the

country. Because of the unusual procedure followed to adopt

this amendment -- as an indirect piggyback on Rule 76a after

failure to achieve the same result directly -- the Supreme
- 8 -
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Court Advisory Committee's subcommittee on Rule 166b did not
have the opportunity to study the implications of this change.

(c) Cost and Delay. What is clear, the opponents of this
change arqued, is that a tremendous increase in the number and
length of pretrial hearings will occur. Especially in trade
secret and related litigation, which frequently involves large
amounts of confidential information, litigants can expect
multiple, repetitious, hard-fought, and extremely expensive
hearings to become the order of the day.

As Lester Houtz argued, “"[Tlhe public's interest in
expediting litigation also requires that the courts be able to
guarantee the confidentiality of discovery materials. .'. . In

the absence of such protection, disputes over discovery

requests are likely to be even more bitter and
protracted . . . . Such a result would benefit neither the
parties, the courts, nor the public in general." Houtz letter

(2/7/90), Tab “"M," item no. 12. See Anderson v. Cryovac, Inc.,

805 F.2d 1, 13 (1lst Cir. 1986) ("The public's interest is 1in
seeing that the [discovery] process works and the parties are
able to explore the issues fully without excessive delay. But
rather than facilitate an efficient and complete exploration of
the facts and issues, a public right of access would unduly
complicate the process. It would require the court to make
extensive evidentiary findings whenever a request for access
was made, and this in turn could lead to lengthy and expensive

interlocutory appeals . . . ."); In re Halkin, 598 F.2d 176,

195 (D.C. Cir. 1979) ("A smoothly operating system of 1liberal
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discovery is in the interests of 1litigants and society as a
whole, for it contributes to a full and fair airing of all
material facts in controversy. If parties are to Dbe
forthcoming in responding to requests for discovery, they must
have fair assurance that legitimate countervailing interests
will be protected, if necessary by a restraining order.").

(d) Existing Good Cause Standard. Rule 166b(5) (c)

currently provides a procedure for a triél court to order "that

for good cause shown results of discovery be sealed or
otherwise protected; that its distribution be 1limited; or that
its disclosure be restricted." Opponents of the proposed
amendment argued that the existing rule and the "good cause"
standard have worked well with respect to discovery and should
not be changed.

Texas practice 1in this regard has generally followed
federal practice, which has recently been reviewed by the
Federal Courts Study Committee. Congress created the Committee
"to examine problems facing the courts of the United States and
to develop the first-ever 1long range plan for the Federal
Judiciary." The Committee issued its recommendations on
December 22, 1989, and specifically recommended continuation of
protective order practice as to discovery materials:

"Federal courts should continue to use protective

orders to preserve the confidentiality of sensitive

materials in order to expedite discovery. . . .

Particularly in complex litigation, confidentiality of

materials produced through discvoery can assume
substantial importance. . . .

- 10 -
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. Denial of general access by protective orders

can serve legitimate interests, such as the protection

of trade secrets, as well as easing the discovery

process. . . . [Tlhere are public as well as private

interests 1in expediting proceedings and settlements;

consequently, not all information revealed in the

course of one litigation should automatically be open

to the public or to other litigants who might find it

useful."
FEDERAL COURTS STUDY COMMITTEE, TENTATIVE RECOMMENDATIONS FOR
PUBLIC COMMENT: DECEMBER 22, 1989, 73-74 (1989).

V. Settlements

The proposed draft would apply to settlement agreements
"whether or not filed of record, which restrict public access
to matters concerning public health or safety or to information
concerning the administration of office or the operation of
government." Paragraph (A)(2).

(a) Conflict with Policy Favoring Settlements. The chief

argument against subjecting settlement agreements to the rule's
formal sealing procedures is that this will discourage
settlements and is therefore inconsistent with the
well-established policy in Texas law to encourage settlements.

See, e.g., Adams v. Petrade Ind. Inc., 754 S.W.2d 696 (Tex.

App. -- Houston [1lst Dist.] 1988, writ denied); Hernandez v.

Telles, 663 S.W.2d 91 (Tex. App. -- E1 Paso 1983, no writ) (the
policy of the law favoring settlements is even stronger than
the DTPA policy to protect consumers). Critics of this
provision argued that in this time of congested court dockets
the last thing the rules should attempt to do is to adopt a

policy that will require more trials and less settlements.

- 11 -
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This discouragement of settlement may be particularly true in
small cases; as David Chamberlain stated:

"[I]ln certain instances parties simply cannot afford

to settle even frivolous 1lawsuits by means of public

settlement, for to do so would open the floodgates to

an endless series of additional frivolous claims.

Simply stated, if plaintiff and defendant cannot

settle a case on their own terms, they may choose to

forego settlement altogether."

Chamberlain draft article, Tab "G." In reaffirming the need
for protective orders concerning confidential information, the
Federal Courts Study Committee also commented in its December
22, 1989 recommendations that "there are public as well as
private interests in expediting . . . settlements." FEDERAL
COURTS STUDY COMMITTEE, TENTATIVE RECOMMENDATIONS FOR PUBLIC
COMMENT 74 (1989).

One attorney participant argued that the rule's impediments
to confidential settlements in injury cases may harm both
plaintiffs and defendants -- such settlements are often used to
protect plaintiff/clients “"from those who would approach them
with the knowledge that they had received substantial sums of
money, and with the knowledge that they were either physically
impaired, brain-damaged, or grieving from the death of a close
family member." Louis M. Scofield letter (2/19/90), Tab "M,"
item no. 19.

As Douglas Corderman of Emerson Electric Co. -— an
electrical and electronic manufacturing company with $7 billion
in annual sales, 70,000 employees (and two plants in Texas) --
analyzed the real-life importance of settlements for his

company:

- 12 -
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"Settlements ease <case 1loads, provide for a
speedier resolution of disputes, and frequently
reduce the total cost to the ©parties by
minimizing legal expenses and avoiding excessive

verdicts. One of the principal reasons parties
are willing to settle is because settlement terms
remain private. If this condition were to

change, companies such as Emerson would be much
more reluctant to settle."

Corderman letter (1/19/90), Tab "M," item no. 5.
Compare the intent of the Advisory Committee's own

recommendation for the amendment to Rule 166, which would

include a new paragraph (o), reading: "The settlement of the
case. To aid such consideration, the court may encourage
settlement.” The Comment to that proposed change states that

the change is intended "to express the ability of the trial
courts at pretrial hearings to encourage settlements."
Compare also the approach of the Minnesota Supreme Court in

Minneapolis Star & Tribune Co. v. Schumacher, 392 N.W.2d 197

(Minn. 1986), in affirming a trial court's action in sealing
filed settlement documents in five related cases. The court
held that a common 1law standard applied to the review of
restricted access. The court noted that,
"The litigants requested that the files be sealed in
order to protect the families of the deceased crash
victims from public intrusion into their private lives
and also to protect against influencing settlements of
other suits against Galaxy 1involving the same air
crash. The families believed that allowing the public
access to these amounts could result 1in thefts,
exploitation, trespass, and physical injury to them."
392 N.W.2d at 200. The Minnesota Supreme Court held that the

trial court did not abuse his discretion in concluding that the

- 13 -
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privacy interests asserted by the litigants justified
restricting access. The Supreme Court noted that the ¢trial
court had based his decision on three factors; (1) that
disclosure could produce theft, exploitation or injury to the
heirs; (2) that disclosure would impede settlements in other
cases and "thereby foster more and protracted litigation," and
(3) that the courf would benefit by settlement rather than
lengthy trials. 392 N.W.2d at 205.

(b) Rule-making Authority. To the extent that the

proposed rule would modify any preexisting rights of private
parties to contract to settle cases voluntarily and privately,
the question was also raised as to whether such a modification
exceeds the rule-making authority of the Court, which is
limited by section 22.004(a) of the Government Code to rules
that do "not abridge,}enlarge, or modify the substantive rights
of a 1litigant." See Jett Hanna letter (11/30/89), Tab "M,"

item no. 11.

(c) Application to Unfiled Settlement Agreements. The

rule's application even to unfiled settlements also drew
criticism. Texas Government Code section 22.010, the statute
requiring adoption of guidelines concerning sealing, refers to
"the records in a civil case, including settlements . . . ."

Some Subcommittee participants questioned whether an unfiled
settlement agreement is ever a "record in a civil case." They
asserted that an interpretation that unfiled documents

constitute "civil <case records" would reverse traditional

- 14 -
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notions of the meaning of "court records" and would raise many
further questions, such as whether the rule also applies to
settlement agreements in "cases" that have not yet been filed.
Critics further questioned whether attorneys would now have new
responsibilities as “record" custodians, whether counsel would
have to retain custody of the originals of such "“records,"
whether counsel would have to provide access in their offices
to the public to inspect and/or copy such records and, if so,
under what terms and conditions such public access might be
required, and whether record retention would be necessary for
any particular period of time.

One proposal rejected by the Advisory Committee would have
confined application of the rule to settlements actually filed,
or for which court approval or enforcement is sought. Charles
Babcock letter (12/29/89), Tab "M," item no. 2.

(d) "Matters Concerning Public Health or Safety." The

general objections raised to the rule's broad but vagque
application to settlements restricting access to “"matters
concerning public health or safety"” are discussed in section

VIII below.

VI. Public Right of Access

(a) Introduction. The draft rule creates an extremely
strict "compelling need"” standard that must be met in order to
seal "court records." Paragraph (A)(l) requires a showing of a
"specific interest" that is “substantial enough to clearly

override the presumption that all court records are open to the

- 15 -
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general public," and then 1lists four specific elements that
must be shown in order to meet the standard. The required
showings include: that a "specific interest" exists that

"clearly outweighs" the interest in open court records; that

"immediate and irreparable harm" will otherwise result; that
"no less restrictive alternative exists"; that sealing will
effectivély protect the interest without being overbroad; that
sealing will not restrict access to information “concerning
matters related to public health or safety" or public office.
Debate before the Subcommittee and the Committee touched on
several related questions, including: (1) Is the public's
right of access to civil court records based upon common law or

upon constitutional law? (2) What is the extent and nature of

that right of access? (3) What other rights are appropriate
to balance against that right and what showing must be made to
overcome that right? (5) What are the "court records" to which
the right of access applies -- do they include discovery
materials that are not filed of record, and do they include
settlement agreements, filed or unfiled? (The "court records"”
issue as it relates to discovery and settlement agreements is
discussed in sections IV and V of this memo.)

(b) Constitutional Versus Common Law Right of Access. The

question of whether the public's right of access to civil court
records is based upon constitutional 1law, rather than common
law, 1is important. Clearly, if that right of access arises

from the constitution (federal or state), a stricter standard

- 16 -
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of scrutiny ié likely to apply. The extremely strict standard
of "compelling need" adopted by the Advisory Committee
apparently assumed the existence of such a constitutional basis.
Opponents of the compelling need standard argued that there
is no such constitutional right, and that therefore the
fundamental premise underlying the standard was erroneous. See
David Chamberlain letter (11/17/89), Tab "M," item no. 4.
Indeed, no decision of the United States Supreme Court, the
Fifth Circuit Court of Appeals or the Texas Supfeme Court has

yet held that there is a constitutional right of public access

to civil court records. The federal courts of appeals are
divided on the issue. Compare In Re Reporters Committee for

Freedom of the Press, 773 F.24 1325 (D.C. Cir. 1985) (no

constitutional right of access to records in pre-judgment civil

actions); Belo Broadcasting Corp. v. Clark, 654 F.2d 423 (5th

Cir. 1981) (holding no First Amendment right of access to

courtroom exhibits), with Publicker Industries, Inc. v. Cohen,

733 F.2d 1059 (3rd Cir. 1984) (extending First Amendment right
of access analysis to civil trials). Cf. Times Herald Printing

Co. v. Jones, 717 S.W.2d 933 (Tex. App. -- Dallas 198s6),

vacated and dismissed per curiam, 730 S.W.2d 648 (Tex. 1987)
(holding common 1law right of access dependent on judge's
discretion and absent showing of extraordinary circumstances or
compelling need, 1limited First Amendment rights of access are

not 1implicated). See also Comment, Recent Developments --

Public Access to Civil Court Records: A Common Law Approach,

39 VANDERBILT L. REV. 1465 (1986).

- 17 -
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In Nixon v, Warner Communications, Inc., 435 U.S. 589, 98

S. Ct. 1306 (1978), (see Tab "O"), the United States Supreme
Court discussed and analyzed at some length the "common-law
right of access to judicial records." Broadcasters sought
access to "Watergate tapes" that had been admitted into
evidence in the «c¢riminal trial of John Mitchell; the
broadcasters sought to copy the tapes for broadcast and sale.
The Supreme Court affirmed Judge Sirica's denial of such
access. The Court agreed that a common law right of access to
judicial records existed, but also held that the right is not
absolute and that courts in the exercise of their "supervisory
powers" over their own records could deny access if the records
might be used for certain “"improper purposes."”

"It is clear that the courts of this country
recognize a general right to inspect and copy public
records and documents, including judicial records and
documents.

It is uncontested, however, that the right to
inspect and copy judicial records is not absolute.
Every court has supervisory power over its own records
and files, and access has been denied where court
files might have become a vehicle for improper
purposes. For example, the common-law right of
inspection has bowed before the power of a court to
insure that its records are not ‘'used to gratify

private spite or promote public scandal' through the
publication of the ‘'painful and sometimes disqusting

details of a divorce case.' . . . Similarly, courts
have refused to permit their files to serve as
reservoirs of libelous statements for press
consumption, . . or as sources of Dbusiness
information that mlght harm a 1litigant's competitive
standing . . . .

- 18 -
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It is difficult to distill from the relatively

few Jjudicial decisions a comprehensive definition of

what is referred to as the common-law right of access

or to identify all the factors to be weighed in

determining whether access 1is appropriate. The few

cases that have recognized such a right do agree that

the decision as to access is one best 1left to the

sound discretion of the trial court, a discretion to

be exercised in 1light of the relevant facts and

circumstances of the particular case."
98 S. Ct. at 1312-13. (emphasis added)

As a consequence of the lack of controlling decisional law
regarding the existence or nature of any such constitutional
basis, some opponents of the proposed rule arqued that the rule
should not attempt to specify a precise standard, but rather
should allow ¢trial court discretion to follow the evolving
course of the law as developed in future appellate court
decisions. See Jett Hanna letter (11/30/89), Tab "M," item no.

11; David Chamberlain letter (12/6/89), Tab "M," item no. 4.

(c) Rule-making Limitation. Mr. Hanna also arqued that to
adopt a standard that altered substantive rights of 1litigants
would exceed the rule-making authority of the Supreme Court
under section 22.004(a) of the Texas Government Code. Section
22,.004(a) authorizes the Supreme Court to make rules for
“practice and procedure" in civil actions, but imposes the
limitation that the rules "may not abridge, enlarge, or modify
the substantive rights of a 1litigant." Such a violation of
section 22.004(a), he further arqued, would "encroach on
legislative prerogative." He recommended a standard requiring

that the trial court make findings "demonstrating that sealing

- 19 -
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is permitted under applicable constitutional, statutory, and
common law." See Jett Hanna letter (11/30/89), Tab "M," item

no. 1l1l.

(d) Practical Difficulties in Showing "Compelling Need."

Other participants argqued that the standard would prevent

sealing in almost every conceivable case. "Civil cases in
which the standard can be met will be extremely rare."” David
Chamberlain draft article, Tab "G." Some family law

practitioners feared that the rule would prevent protection of
financial and personal details of the most private sort that
are sometimes revealed in bitter divorce suits. Cf. Nixon v,

Warner Communications, Inc., supra, 98 S. Ct. at 1312-13

("[Tlhe common-law right of inspection has bowed before the
power of a court to insure that its records are not ‘used to
gratify private spite or promote public scandal® through the
publication of the 'painful and sometimes disqusting details.of
a divorce case.'"). Similar concerns were expressed coﬁcerning
whether any protection would be available 1in business
dissolution suits (e.g., physician or 1lawyer partnership
dissolutions) in which private financial information might be
revealed.

Objections to the further requirement in paragraph
(A)(1)(d) that the movant demonstrate that sealing would not
restrict public access to information “concerning matters

related to public health or safety" are discussed in section

VIII below.
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(e) "Immediate and Irreparable Harm." Opponents of the

"compelling need" standard in the draft also objected to the

"immediate and irreparable harm" requirement in paragraph

(A)(1)(a) on the ground that in certain instances -- such as
trade secret cases or cases 1involving sealing of records
relating to sexual abuse of infants -- the risk of harm might
not necessarily be “immediate." In the case of the abused
infant, for example, the harm arguably would not occur until
the child reached an age and level of comprehension sufficient
to allow reading and understanding of the court records
describing the abuse.

VII. Trade Secrets

(a) Introduction. Lengthy discussions before the
Subcommittee and the full Advisory Committee focused upon how
to treat trade secrets. Members of the Intellectual Property
Law Section of the State Bar argued quite strenuously that
trade secrets and "other intangible property interests" should
be excepted completely from the rule or at least should receive
different treatment. See, for example, the 1letters from
Margaret Anderson (1/10/90) Tab "M," item no. 1l; Edward G.
Fiorito k12/29/89) Tab "M," item no. 8; Jack Goldstein
(12/26/89) Tab "M," item no. 9; Jerry R. Selinger (12/29/89)
Tab "M," item no. 21.

Gale Peterson, Chairman of the Intellectual Property Law
Section, wrote letters and has also prepared a commentary

article objecting to the Committee's draft. See Tabs "M,"
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items nos. 15 and 16 and Tab "H." The Subcommittee also
received correspondence from other intellectual property law
practitioners and from business interests concerned about the
possible negative effects of the proposed rule upon economic
development in Texas, especially in the areas of high-tech and

biomedical research.

In summary, the arguments concerning protection of trade

secrets are:

(1) The proposed rule would make almost impossible
the protection of trade secrets and related property
interests. These interests are well-recognized
property rights under existing law and therefore merit
protection and have heretofore received protection
under the law generally and under discovery procedures
in particular.

(2) Litigation of trade secret suits inevitably
requires presentation of extensive evidence showing
the details of the trade secret 1in issue, measures
taken to develop the secret, security measures,
financial information, etc.

(3) As written, the rule would mean that protection
of these existing property rights would be
eliminated. Filing suit to protect a trade secret
would mean loss of the trade secret.

(4) Because the stringent standards of the rule would
make nearly impossible the protection of these
property interests, in many instances the rule would
effect a taking of property in violation of the Fifth
and Fourteenth Amendments of the United States
Constitution. Cf. Ruckelshaus v. Monsanto Company,
467 U.S. 986, 104 S. Ct. 2862 (1984). In some
instances the rule would also violate privacy
interests protected by the Fourth and Fourteenth
Amendments.

(5) The proposed rule conflicts with federal and
state laws that already recognize that vested property
interests in trade secrets and sensitive commercial
information, by definition, carry a "compelling need"
not to be disclosed.
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(6) The rule would produce a revolutionary change in
the practice of intellectual property law in Texas,
creating endless discovery and sealing hearings, and
effectively requiring multiple mini-trials in each
case. This will result in sky-rocketing 1litigation
costs, which in turn  will severely discourage
high~-tech and other companies from 1locating their
operations in Texas.

(7)) This rule sends exactly the wrong message at
exactly the wrong time. At the same time that Texas
is desparately attempting to attract and develop
businesses based upon new technologies, 1including
computer operations, information services,
biotechnology, medical advances, etc. -- this rule
will signal that Texas is making nearly impossible the
protection of such advances and that protection
through the Texas court system will be extremely
expensive and risky.
Despite those arguments, the Advisory Committee's draft does
not provide for any exception or different treatment for trade
secrets. Some of the proposals providing such exceptions are
under Tab "I."™ See also Gale Peterson's letters under Tab "M,"
items nos. 15 and 16.

In addition to the objections concerning inclusion of trade
secrets within the general scope of the sealing rule, the
intellectual property Bar participants also strenuously
objected to the draft's treatment of settlement agreements and
discovery (through the companion amendment to Rule 166b(5)),
arguing that trade secrets 1litigation would be particularly
hard hit because of the complexity and enormity of discovery in
such 1litigation. The result would be even more discovery

mini-trials -- with the potentially apocalyptic result that

losing the sealing motion would mean losing the trade secret.
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(b) Definition of Trade Secrets and Other Intangible

Property Rights. The intellectual property lawyers who

provided input to the Subcommitee and Advisory Committee argued
that the rule should provide protection for both trade secrets,
as traditionally defined, and for other "intangible property
interests" more recently recognized by law and technology. See
the discussion in Gale Peterson's letter of 2/15/90, Tab "M,"
item 16.

In Hyde Corporation v. Huffines, 314 S.W.2d 763 (Tex.

1958), the Texas Supreme Court defined "trade secret," adopting
section 757 of the Restatement (First) of Torts:

"Definition of trade secret. A trade secret may
consist of any formula, pattern, device or compilation
of information which is used in one's business, and
which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be
a formula for a chemical compound, a process of
manufacturing, treating or preserving materials, a
pattern for a machine or other device, or a list of
customers. * * * A trade secret 1is a process or
device for continuous use in the operation of the
business. Generally it relates to the production of
goods, as, for example, a machine or formula for the
production of an article."

See also American Precision Vibrator Co. v. National Air

Vibrator Co., 764 S.W.2d 274, 276 (Tex. App. -- Houston [lst

Dist.] 1989, no writ); Bertotti v. C.E. Shepherd Co., Inc., 752

S.W.2d 648 (Tex. App. -- Houston [l14th Dist.] 1988, no writ);

Alan J. Richardson & Assoc. Inc, v. Andrews, 718 S.W.2d 833

(Tex. App. —-—- Houston [14th Dist.] 1986, no writ).
As Peterson pointed out in his February 15 letter, time and

technology have passed beyond the 1939 Restatement (First) of
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Torts definition. The Restatement (Second) of Torts excluded
trade secrets law entirely, preferring to treat that area in
the separate Restatement dealing with unfair competition, which
has not yet been published.

Much of modern technology relates to "information," rather
than the heavy industry that the Restatement (First) authors
were familiar with. As Peterson characterized some of the new
categories of information developed, protected and even bought
and sold by modern businesses:

"In addition to the traditional concept of ‘trade
secrets,' companies today typically count as assets
somewhat generic categories of information now
commonly known as 'know-how' and 'show-how. '
'Know-how' generally refers to a company's particular
knowledge 1in a specified field, while 'show-how'
generally refers to technical or managerial
assistance. 'Know-how' (and to a lesser extent
‘show-how') are becoming international terms of art --
e.qg., the European Economic Commission recently
promulgated Know-How Licensing Regulations Under the
Rome Treaty. 'Know-how' 1is frequently licensed 1in
conjunction with a patent for separate consideration
and sometimes by itself."

See Tab "M," item no. 16.

Additionally, in Carpenter v. United States, 484 U.S. 19,

108 S. Ct. 316 (1987), the Supreme Court recognized that
"confidential information" could constitute “property" under
federal law. "Confidential information acquired or compiled by
a corporation in the course and conduct of its business‘is a
species of property to which the corporation has the exclusive
right and benefit, and which a court of equity will protect

through the injunctive process or other appropriate remedy."
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108 S. Ct. at 320. In Nixon v. Warner Communications, Inc.,

435 U.s. 588, 98 S. Ct. 1306, 1312 (1978), in analyzing the
"common-law right of access," the court also noted that courts
had properly denied access to judicial records that could be

used as "sources of business information that might harm a

litigant's competitive standing . . . ." Similarly, federal
Rule 26(c)(7) also allows for protection of *“confidential"
information, even if such information does not rise to the
level of a trade secret.

Thus, Peterson recommended that protection be accorded both
"trade secrets" and "other intangible property rights."

"The phrase ‘'intangible property right' is intended to
make clear that the subject information protected from
forced disclosure under the proposed rules 1is not
limited to technical types of information, but
includes the type of information which has been
recognized both in the marketplace and in the courts
as both wvaluable and protectable, namely know-how,
show-how, and the types of information covered by
§ 769 of the Restatement (First). ‘Property right' is
also the phrase used in Rule 166b(5), TRCP. On the
other hand, the phrase used in Rule 26(c), Fed. R.
Civ. P., namely 'trade secret or other confidential
research, development, or commercial information'
would also be acceptable. Overall, the phrase 'trade
secret or other intangible property right' (or the
phrase used in Rule 26(c)) is intended to cover truly
valuable, commercial-type information and materials.
It is not intended as a general phrase to permit
secreting information which the court would otherwise
not treat as a property right. It is believed that
referring to this information as a 'property' interest
meets that objective."

See Tab *"M," item no. 16.

(c) Rule 507 and Trade Secrets Privilege. Rule 507, Texas

Rules of Civil Evidence, specifically creates a privilege for

trade secrets.
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"A person has a privilege . . . to refuse to disclose
and to prevent other persons from disclosing a trade
secret owned by him, if the allowance of the privilege
will not tend to conceal fraud or otherwise work
injustice. When disclosure 1is directed, the judge
shall take such protective measure as the interests of
the holder of the privilege and of the parties and the
furtherance of justice may require."

Even prior to the adoption of Rule 507, the Texas Supreme
Court had held that disclosure of trade secrets should not be
required except when "indispensable to the ascertainment of

truth." Automatic Drilling Machines, Inc, v. Miller, 515

S.W.2d 256, 259 (Tex. 1974). More recently, in Garcia v.
Peeples, 734 S.W.2d 343, 346 (Tex. 1987), the Court reiterated
the importance of protecting trade secrets, observing that for
thirty years the rules of civil procedure have included
provisions "specifically tailored to prevent dissemination of
trade secrets e e e "

The intellectual property lawyer participants argqued that
by excluding any such provisions "specifically tailored to
prevent dissemination of trade secrets," proposed Rule 76a
would represent a radical and fundamental change in the manner
in which the Supreme Court and the rules have treated trade
secrets in the past.

(d) Procedural Timetable and Special Litigation Concerns.

The intellectual property lawyers viewed the procedural
timetable established by the rule as particularly threatening
to the substantive rights in issue in their 1litigation.

Because the rule would require a hearing within fourteen days
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or less, as a practical matter that might mean that the trade
secret 1litigant would have to be prepared for a mini-trial
within fourteen days of filing suit or filing an answer. Loss
of the mini-trial battle on sealing could mean loss of the war
to protect the substantive right.

Often trade secrets 1litigation arises rapidly in the
context of a former employee or other person in a confidential
relationship allegedly stealing or misappropriating the trade
secret. This results in a race to the courthouse and expedited
discovery. Rule 76a could require that within fourteen days
either a plaintiff or defendant or both could be compelled to
establish "clearly" the “specific interest sought to be
protected,” that is, the trade secret. Moreover, that showing
must be by "a preponderance of the evidence." That showing in

effect is the same showing that otherwise would be required to

be made at trial on the merits. The rule thus requires being

prepared for trial on the merits within fourteen days.

Loss on the sealing issue could mean loss on the merits,
for cases have held that filing documents of record without
protection by a sealing order makes the documents public, no

longer private or secret. See, e.q., M.R.S. Datascope, Inc. v.

Exchange Corporation, Inc,, 745 S.W.2d 542 (Tex. App. -—-

Houston [1st Dist.] 1988, no writ). Or as one court more
colorfully phrased the point, "“Proprietary information, in the
trade secret category, is not unlike the status of virginity.

Once taken without consent, whether by seduction or fape, it 1is
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gone forever." Wearly v. FTC, 462 F. Supp. 589, 600 (D.N.J.

1978), vacated on other grounds, 616 F.2d 662 (34 Cir. 1980).

Comment b to section 757 of the Restatement (First) of
Torts set out several factors to be considered in determining
the existence of a trade secret:

(1) the extent to which the information is known outside

the business;

(2) the extent to which it 1is known by employees and

others involved in the business;

(3) the extent of measures taken to protect the secret;

(4) the value of the information to its owner or the

owner's competitors;

(5) the effort and cost of developing the information; and

(6) the ease or difficulty with which chers could acquire

or duplicate the information.
Plainly, full preparation of a trade secrets lawsuit for trial
on the merits in order to present the evidence as to each of
those items may well take months or even years -- far more than

fourteen days.

(e) “Taking" and Privacy Issues; Constitutional and

Statutory Restraints on Rule-Making. As noted above, a number
of intellectual property lawyers argued that adoption of the
current draft of Rule 76a would result, at least in some cases,
in an unconstitutional "taking" of property interests. Because
the burdens that must be met under the rule in order to protect

confidential information are so stringent, and because the
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timetable is so short, protection of such property interests
would be impossible.

The result, they arqued, would be an unconstitutional
"takiﬁg“ in violation of the Fifth and Fourteenth Amendments.

In Ruckelshaus v. Monsanto Company, 467 U.S. 986, 104 S. Ct.

2862 (1984), the Supreme Court considered a 1law that required
Monsanto to disclose trade secrets information concerning
pesticide to the EPA and allowed the EPA to reveal the
information to the public. The Court concluded that wunder
certain circumstances the law could result in a violation of

the Taking Clause by taking Monsanto's "property" without just

compensation. Gale Peterson also quoted the conclusion from
Jager's treatise on trade secrets law: “"In view of
Monsanto . . . the states under the Fourteenth Amendment should

be precluded from enacting laws or regulations that take trade
secrets for public use without just compensation, or destroy or
transfer them for private use at all." M. JAGER, TRADE SECRETS

LAW HANDBOOK § 4.01[3] (1989). See also Wearly v. FTC, 462 F.

Supp. 589, 6598 (D.N.J. 1978), vacated on other grounds, 616

F.2d 662 (3d Cir. 1980) ("Failure to ©provide adequate
protection to assure confidentiality, when disclosure is
compelled by the government, amounts to an unconstitutional
‘taking' of property by destroying it, or by exposing it to the
risk of destruction by public disclosure or by disclosure to

competitors. The constitutional 1limitation cannot be altered
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by any branch of government."); South Florida Growers

Association v, United States Department of Labor, 554 F. Supp.

633 (S.D. Fla. 1982) ("Failure to provide adequate protection
when property is placed in jeopardy by governmental action can
amount to an unconstitutional ‘taking" of property by
destroying it or by exposing it to the risk of destruction.");

St. Michael's Convalescent Hospital wv. California, 643 F.2d4

1369, 1374 (9th Cir. 1980).

Gale Peterson further raised a constitutional privacy
argument, contending that "forced disclosure of commercial
information disclosed during discovery and not used at trial*

would be unconstitutional, citing Tavoulareas v. The Washington

Post, 724 F.2d 1010 (D.C. Cir 1984), reh'gq granted and

vacated. See his letter (2/15/90), Tab "M," item no. 16. 1In
Tavoulareas the court held that the right of privacy secured by
the Fourth Amendment protected confidential business
information in depositions. The court reasoned in part that
"[i]f the purpose of the common law right of access is to check
judicial abuses, then that right should only extend to
materials upon which a judicial decision is based."

Louis Scofield also objected to the devaluation of the
right of privacy that he perceived would result from the
proposed rule:

"It would be a hollow right indeed if the valuable

right to privacy can be stripped away through the

filing of a lawsuit and payment of a $135 filing and

service fee, regardless of the merit of the claim."

Scofield letter (2/19/90), Tab M, item no, 19.
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A related statutory argument asserted that Congress and the
Texas Legislature have already evaluated and balanced trade
secrets and other confidential business information 1in a
variety of contexts and that proposed Rule 76a would conflict

with those legislative judgments. See, e.q., Freedom of

Information Act, 5 U.S.C. § 552(b)(4) (specifically exempting
trade secrets and confidential commercial and financial
information); Privacy Act of 1974, 5 U.S.C. § 552a(b)
(generally prohibiting disclosure of personal information
without consent); Internal Revenue Code, 26 U.S.C. § 6103
(concerning disclosure of Dbusiness information given for
purposes of tax collection); Texas Open Records Act, article
6252-17a (exempting "trade secrets and commercial or financial
information obtained from a person and privileged or
confidential by statute or judicial decision"). Peterson
argued that the common feature in "all of those laws 1is the
virtually universal recognition that the need to protect trade
secret and commercial information from disclosure out-balances
any competing need for disclosure." Peterson letter (2/15/90),
Tab "M," item no. 16.

Therefore, Peterson argued, with respect to trade secrets
and related information, the issue of sealing must begin with
the presumption that there is an "overriding or compelling need
not to force a public disclosure. That fundamental difference
in the rights at 1issue distinquishes trade secrets and
commercial information from the other types of information

considered by the subcommittee." I4.
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Jett Hanna's statutory argqument under the Texas Government
Code, section 22.004(a), also applied to any ©possible
constitutional violations. Since section 22.004 prohibits the
Supreme Court from making any rule that would *abridge,
enlarge, or modify the substantive rights of a 1litigant," to
the extent that the rule would diminish litigants’' rights under
the Fourth, Fifth and Fourteenth Amendments, the rule would
exceed the Court's rule-making authority. See Jett Hanna's

letter (11/30/89), Tab "M," item no. 11.

(£) In Camera__Proceedings. Paragraph (B)(l1) of the
Advisory Committee's draft of Rule 76a allows the trial court
to conduct an in camera examination inspection of *“records
where necessary to prevent disclosure of records sought to be
protected."” Some participants argued that the rule should
expressly allow for additional in camera proceedings, including
the taking of testimony in camera when necessary to protect the
information sought to be disclosed. This was particularly
important, they argqued, since the rule allows intervention by
anyone, regardless of their motives and regardless of whether
they represent a litigant's competitors.

One draft rejected by the Advisory Committee, for example,
contained the following langquage: "the hearing may be
conducted in camera upon request by any party if the court
finds from affidavits or other evidence that an open hearing

would reveal the information sought to be protected.”
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The argument in support of that language was that a
completely public trial or hearing cannot be conducted in all
trade secrets cases -- to do so would automatically result in
loss of the trade secrets sought to be protected if the public
and all potential competitors could be present at the
proceeding to see and hear the details of the trade secret in
issue.

Trade secret decisions in other jurisdictions have
recognized the propriety of in camera or 1limited-attendance

proceedings. See, e.qg., Air Products & Chemicals, Inc. v.

Johnson, 296 Pa. Super. 405, 215 U.S.P.Q. 547 (1982) (suit by
former employer against fqrmer employee and his current
employer seeking injunctive relief; during a hearing concerning
trade secrets, the trial court excluded representatives of the
defendant employer other than counsel during testimony of
plaintiff's witnesses, and prohibited persons present at the

closed portions of the hearing from disclosing the evidence
presentea; the appellate court approved the +trial court's
action, noting that a public hearing would have destroyed the
value of the trade secrets and would have confronted plaintiff
with a "Hobson's choice" of either disclosing and losing 1its
trade secrets or abandoning its judicial efforts to protect the
secrets); Gai Audio of New York, Inc. v, Columbia Broadcasting

System, Inc., 27 M4. App. 172, 340 A.2d 736, 188 U.S.P.Q. 75

(1975) (affirming trial court's action in taking testimony in

camera concerning royalties, 1income and cost information
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claimed to be trade secrets); Space Aero Products Co., Inc. v.

R. E. Darling Co., Inc,, 238 Md. 93, 208 A.2d 74, 145 U.S.P.Q.

356, 62 A.L.R.2d 509 (1958), cert, denied, 382 U.S. 843 (1965)

(upheld trial court's action in excluding defendant's expert
witnesses unless they took an oath of secrecy as to all matters
testified to at hearing in trade secrets case).

(g) Public Policy: Economic Development. As noted above,

several participants lamented the potential effect on economic
development in Texas from adoption of the proposed rule.
Multiple, time-consuming, expensive mini-trials on sealing
issues in trade secret cases, they arqued, would deter research
and technology companies from locating or developing in Texas.
Representative comments included:
"There would be a most chilling effect on ‘'high-tech’
companies if their competitors were allowed to
intervene for the purpose of seeking access to
litigated trade secrets. Such a ‘'side-show' would

significantly increase the cost of 1litigation and
misdirect focus from the primary dispute between the

party 1litigants. Exploitation and wutilization of
valuable trade secrets could also be unduly limited
out of fear of potential loss. This might result in

economic detriment to our state."
. Jerry R. Selinger letter (12/29/89), Tab "M," item no. 21.
"As a matter of public policy, if the Texas courts do

not provide ‘reasonable access to' protective orders
for trade secrets and confidential information,

legitimate businesses -- which make significant
investments in developing trade secrets and
confidential information -- will locate outside Texas,

thereby hurting the Texas economy; and trade secret
and confidential information thieves and pirates will
look to Texas for ‘'political asylum' from traditional
principles of business ethics and morality."

Jack C. Goldstein letter (12/26/89), Tab "M," item no. 9.
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"I believe that, in the absence of an amendment as
proposed by Mr. Peterson, the proposed new rule, while
directed to a worthwhile general goal, would have a
stifling and detrimental effect on the creative
efforts necessary for our state and country to remain
in the ranks of the innovators, and reverse the
current trend toward becoming a consumer nation."

Margaret E. Anderson letter (1/10/90), Tab "M," item no. 1.

(h) Trade Secrets -- Alternative Versions. Collected

under Tab "I" are the alternative drafts dealing with trade
secrets that were presented by various intellectual property
lawyers.

Testimony before the Subcommittee focused on trade secrets
in two contexts: (1) substantive trade secrets litigation in
which a trade secret forms the basis of an affirmative claim
for relief, (2) other litigation, primarily products liability
cases, in which a claim of discovery privilege 1is asserted
based upon alleged trade secrets. (Obviously trade secret
claims can arise in a wide variety of other 1litigation,
particularly in commercial suits.)

Concerning the cases in which a trade secret privilege is
asserted during discovery in a products 1liability suit, the
Subcommittee received testimony from some plaintiffs' attorneys
about cases in which agreed confidentiality orders were entered
and then a "Confidential -- Trade Secrets" stamp appeared on
all documents produced, including such obviously public matters
as newspaper articles. Those attorneys argued that the term
trade secret is used too loosely and indefinitely, resulting in

shielding information which is already public.
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The intellectual property lawyers' response was two-fold.
First, they argued that if there are abuses in particular
cases, the solution is to seek a remedy from the court before
whom the matter is pending -- not to use the occasional abuse
as an excuse to abolish the property rights of innocent trade
secret owners. Second, they responded that the definition of
trade secret has been known in Texas for over thirty years,
ever since the Supreme Court adopted the definition of section

757 of the Restatement (First) of Torts in Hyde Corporation v,

Huffines, as discussed above; allowing newspaper articles to be
classed as trade secrets is simply weak advocacy, not a problem
with the existing law.

In any event, these two different contexts in which trade
secrets were discussed resulted in two different approaches to
drafting a trade secrets ekception. The first would except
trade secrets from the operation of the rule in all litigation,
either by a blanket exception for all trade secrets claims or
by creating a different standard applicable to all claims of
trade secrets. The second would except trade secrets from the
operation of the rule only in cases in which the trade secret
itself formed the basis of an affirmative claim for relief.
Examples of both approaches appear under Tab "I."

VIII. “Public Health or Safety" Provisions
(a) Introduction. The proposed rules contain three

references to "public health or safety":
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(1) paragraph (A)(1)(d) of Rule 76a provides as one of
the requirements that must be met in order to
establish the "compelling need" that "sealing will not
restrict public access to information concerning
matters related to public health or safety, or to the
administration of public office or the operation of
government"”;

(2) paragraph (A)(2) of Rule 76a includes within the
definition of “court records" to which the rule
applies "settlement agreements . . . which restrict
public access to matters concerning public health or
safety or to information concerning the administration
of public office or the operation of government";

(3) amended Rule 166b(5) would prohibit orders or
agreements relating to "protecting [sic] disclosure of
information concerning matters of public health or
safety or information concerning the administration of
public office or the operation of government" unless
the party seeking discovery files the discovery and
complies with Rule 76a.

In each of these three contexts -- defining compelling need,
settlements, and discovery -- the same objections were raised:
the langgage used is vague, ambiguous and overbroad; the result
will be cumbersome and costly, both in terms of legal fees and
costs and in terms of court time and resources.

(b) "Relating to" or "Concerning" "Public Health or

Safety." The references to "relating to" and "“concerning"

public health and safety are about as broad and vaque as
possible. Arguably all lawsuits involving physicians, nurses,
psychologists, or health care providers of any type "relate to"
or "concern" public health -- after all, those persons treat
the public's health. Even routine Dbusiness litigation
involving those persons appears to fit within the

all-encompassing literal sweep of the "relate to" or "concern"
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standard. That would include partnership dissolution suits,
employment disputes, and commercial 1litigation of any type.
Similarly, the language evidently reaches all lawsuits
involving hospitals, treatment centers, biomedical facilities,
medical research centers, and medical schools.

Opponents of these provisions argued that the scope of this
language is vastly overbroad and unfairly and indiscriminately
attacks entire segments of the economy. The unwarranted
assault on all physicians and hospitals, for example, will
ultimately merely increase health care costs, without serving
any public interest.

The same argument was made about the potential deterrent
effect on biotechnical, biomedical, medical research, etc. --
industries and companies that Texas is otherwise attempting to
attract and develop would receive a very negative message about
the costs of doing business in this State.

Likewise, the rule would apparently apply to almost all
products 1liability and personal injury suits, regardless of
whether or not such a suit actually involved a threat or hazard
to the public.

The language is so broad, in fact, that arguably it even
extends to what were generally considered to be the most
compelling examples of the need to seal court records: cases
involving sexual abuse of infants. Unanimously the
participants who spoke before the Subcommittee and the Advisory

Committee agreed that when an infant has been sexually abused
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at an age before the child can possibly comprehend the nature
or significance of the action, an extremely compelling argument
can be made that court records should not be left unsealed and
potentially available to traumatize the young victim in later
life. Yet such an incident "relates" to public health of the
society or community in which the conduct occurs, and hence
perhaps cannot be sealed under paragraph (A)(1l)(d4d).

(c) "“Detrimental" Limitation. Various participants

suggested, but a majority of the Committee rejected, a change
in the related-to-public-health-or-safety standard that would
have limited application to instances in which the information
was actually in some way "detrimental" to public health or
safety. Such a limitation, proponents arqued, would eliminate
the unjustifiable, broadside attack on all physicians,
hospitals, medical research facilities, product manufacturers,
etc. in all cases "relating to" health or safety.
IX. Appeals

The major reason for the rule's very liberal policy toward
intervention, continuing jurisdiction, and appeal was the view
expressed by media representatives that too often in the past
members of the press have been unable to challenge sealing
orders because they have learned of the orders after the fact

and after expiration of the trial court's plenary

jurisdiction. See, e.q., Times Herald Printing Co., supra, 730

S.W.2d at 649 (holding that newspaper was not a party or

intervenor because motion to unseal was filed after the trial
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court lost plenary power over its judgment); Express-News Corp.

v. Spears, 766 S.W.2d 885 (Tex. App. -- San Antonio 1989, no
writ) (holding that a plea of intervention was untimely where
filed after judgment had been entered in the case).

Opponents of those provisions, however, argued that they go
too far. Under the draft rule, anyone can intervene in any
lawsuit that involves a sealing motion or order, and the rule
also permits immediate appeals. The result may be multiple
interventions, multiple hearings on motions to seal or unseal,
perhaps even multiple hearings on the identical records or
issues, and multiple, simultaneous appeals. Opponents
suggested that in a document-intensive, high-profile suit, this
could produce enormous delay and expense and that, therefore,
the appeal rights should be narrowed, perhaps to a single,
final appeal, with pre-judgment appellate review limited to the
mandamus remedy. See David Chamberlain draft article, Tab "G."

X. Conclusion

The issues of whether and how to seal court records are
complex and evoke strong and varied opinions from many
different perspectives. Proposed rule 76a, together with the
companion amendments to Rule 166b(5), creates a veritable
thicket of constitutional, statutory, common law and procedural
issues. The many public and private interests affected by the
rule are exceedingly difficult to reconcile, and that
difficulty is compounded by the diverse contexts in which
sealing orders arise, including family 1law, trade secrets,.

products liability, commercial litigation.
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My advice to the Court -- after distilling all of the
knowledge and wisdom I have acquired during many, many hours of
listening and reading and studying about these issues -- is
simple: good 1luck. Good 1luck, and may you have the patience

and insight to develop a reasonable, workable rule.

78421L/58-99
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TRCP 76a. Sealing Court Records

A. Definitions.
1. Compelling Need. "Compelling Need" means the

existence of a specific interest which, in the administration
of justice, 1is substantial enough to clearly override the
presumption that all court records are open to the general
public. Specifically, a moving party must establish by a
preponderance of the evidence all of the following:

(a) a specific interest of the person or entity
sought to be protected by the sealing of the
court records clearly outweighs the interest
in open court records and will suffer
immediate and irreparable harm if the court
records are not sealed;

(b) no less restrictive alternative will
adequately protect the specific interest of
the person or entity sought to be protected;

(c) sealing will effectively protect the
specific interest of the person or entity
sought to be protected without being
overbroad; and

(d) sealing will not restrict public access to
information concerning matters related to
public health or safety, or to the
administration of public office or the
operation of government.

2. Court Records. For purposes of this rule, the
term "court records" shall include all documents and records of
any nature filed in connection with any matter before any civil
court in the State of Texas. This rule shall not apply to
materials simply exchanged between the parties or to discovery
made by a party pursuant to a discovery request and not filed
with a court, or to documents filed with a court in camera,
solely for the purpose of obtaining a ruling on the
discoverability of such documents. The term "court records"
also includes settlement agreements, whether or not filed of
record, which restrict public access to matters concerning
public health or safety or to information concerning the
administration of public office or the operation of government;
otherwise, the term "court records" does not include settlement
agreements whether or not filed of record.

B. All orders of any nature and all opinions made in the
adjudication of cases are specifically made public information
and shall never be sealed. Unless provided to the contrary by
statute, before a judge may seal any other court records, the
following prerequisites must be satisfied:
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1. Hearing. A hearing shall be held in open court,
open to the public, at which any party, including any

intervenor, may support or oppose the sealing of court
records. Non-parties may intervene for the limited purpose of
participating in the hearing. The court may conduct an in

camera inspection of records where necessary to prevent
disclosure of records sought to be protected. At the hearing,
the court must consider all evidence presented, which may
include affidavit evidence 1if the affiant 1is present and
available for cross examination.

2. Notice. The party seeking sealing shall file a
written motion in support of the sealing request, which motion
shall be open to public inspection. The moving party shall

post a public notice at the place where notices for meetings of
county governmental bodies are required to be posted, stating
that a hearing will be held in open court on a motion to seal
court records in the specific case, stating that any person has
an opportunity to intervene and be heard concerning the sealing
of court records, and stating the specific time and place of
the hearing, the style of the case, and the case number. The
notice shall also describe the type of case and the specific
court records which are sought to be sealed. The written
motion in support of the sealing request shall be filed and the
public notice shall be posted at least fourteen days prior to
the hearing. Immediately after posting such notice, the moving
party shall file a verified copy of the posted notice with the
clerk of the court in which the case is pending and with the
Clerk of the Supreme Court of Texas, stating that notice under
this rule has been provided. The Clerk of the Supreme Court of
Texas shall post the notice in a public place. The notice
shall not be sealed, but shall remain open to public inspection.

3. Temporary Sealing Order. A temporary sealing
order may be entered upon motion and notice to the other
parties in the case pursuant to Rules 21 and 2la, but without
holding a hearing or requiring public notice as provided for in
paragraphs (B) (1) and (B)(2) above, wupon a showing of
compelling need from specific facts shown by affidavit or by
verified complaint that immediate and irreparable injury will
result to a specific interest of the applicant before notice
can be posted and a hearing can be held as otherwise provided
herein. Every temporary sealing order granted without posted
notice or public hearing shall be endorsed with the date and
hour of 1issuance, shall be filed forthwith in the clerk's
office and entered of record, shall contain the findings
required by paragraph (B)(4) and state why the order was
granted without notice, and shall expire by its terms, not to
exceed fourteen days after signing, as the the court fixes,
unless within the time so fixed the order, for good cause
shown, 1is extended for a 1like period or unless the parties
consent that it may be extended for a 1longer period. The
reasons for the extension shall be entered of record. No more
than one extension may be granted unless subsequent extensions

-2 -
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are unopposed. If a temporary sealing order is granted without
public notice and hearing, a motion for sealing order shall be
filed, notice provided and a hearing set as elsewhere provided
in these rules. On two days' notice to the party who obtained
the temporary sealing order or on such shorter notice to that
party as the court may prescribe, any person, whether or not a
party to the 1lawsuit, may appear or intervene and move its
dissolution or modification and in that event the court shall
proceed to hear and determine such motion as expeditiously as
the ends of justice require. When the motion for sealing or
the motion to dissolve or modify a temporary sealing order
comes on for hearing, the party who obtained the temporary
sealing order shall proceed with the motion and, if he does not
do so, the court shall dissolve the temporary sealing order.
At any hearing on a sealing order held after the grant of a
temporary sealing order, the burden of proof shall be upon the
party requesting sealing to prove said party's right to the
sealing order as fully and completely as if no temporary
sealing order had been sought or entered.

4, Sealing Order. If, after considering all the
evidence concerning sealing court records, the judge concludes
that a Compelling Need as defined herein has been shown, the
judge shall within three days sign a written order dividing the
court records 1into two files: one kept open to public
inspection and the other containing only those limited portions
of the court records for which a Compelling Need for sealing
exists. Such order, if granted, shall be specific, stating the
case number, the style of the case, the specific findings
demonstrating that a Compelling Need has been shown, made at or
after the hearing, the conclusions of 1law, the specific
portions of the court records which are to be sealed, and the
time period for which the sealed portions of the court records
are to be sealed. Under no circumstances may the written
motion to seal or the sealing order be sealed; both must remain
in the open, public portion of the file.

C. Continuing Jurisdiction. Any person may intervene as
a matter of right at any time before or after judgment to
request the court to seal or to unseal court records. The

court has continuing jurisdiction before or after judgment to
determine claims of access to court records, to seal court
records and to enforce the Court's orders.

D. Appeal. Any sealing order, any sealing provision
contained in any judgment, and any order granting or overruling
a motion to seal, or to alter, vacate, or enforce a sealing
order shall be deemed severed and a final appealable judgment,
which may be appealed by any party or intervenor who has
requested, supported, or opposed any sealing order. Upon any
such appeal, the trial court's failure to make the specific
findings required in paragraph (B)(4) shall never be harmless
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error and shall be reversible error. The trial court's failure
to comply with the notice and hearing requirements in
paragraphs (B)(l) - (B)(3) shall render any sealing order void
and of no force and effect.

E. No court records shall be withdrawn from the public
file except as expressly permitted by specific statute or rule.

7842L/10-13
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TRCP 166b(5). [Addition]

No protective order or agreement relating to protecting
disclosure of information concerning matters of public health
or safety or information concerning the administration of
public office or the operation of government shall be valid
unless the party seeking protection files the discovery or
results of discovery with the clerk of the court and complies
with Rule 76a.
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Rule 166b

_ the action or its subject matter and which are in
the possession, custody, or control of any party.
The term “written statements” includes (i) a written
statement signed or otherwise adopted or approved
by the person making it, and (i) a stenographic,
mechanical, electrical or other type of recording, or
any transcription thereof which is a substantially
verbatim recital of a statement made by the person
and contemporaneously recorded.

d. Party Communications. With the exception
of discoverable communications prepared by or for
experts, and other discoverable communications, be-
tween agents or representatives or the employees of
a party to the action or communications between a
party and that party’s agents, representatives or
employees, when made subsequent to the occur
rence or transaction upon which the suit is based,
and in anticipation of the prosecution or defense of
the claims made a part of the pending litigation.
For the purpose of this paragraph, a photograph is
not a communication.

e. Other Privileged Information. Any matter
protected from disclosure by any other privilege.

Upon a showing that the party seeking discovery
has substantial need of the materials and that the
party is unable without undue hardship to obtain
the substantial equivalent of the materials by other
means, a party may obtain discovery of the materi-
als otherwise exempted from discovery by subpara-
#—nhs ¢ and d of this paragraph 3. Nothing in this
. rraph 3 shall be construed to render non-dis-
cuverable the identity and location of any potential
party, any person having knowledge of relevant
facts, any expert who is expected to be called as a
witness in the action, or of any consulting expert
whose opinions or impressions have been reviewed
by a testifying expert. -

4. Presentation of Objections. In responding
to an appropriate discovery request within the scope
of paragraph 2 directly addressed to the matter; a
party who seeks to exclude any matter from dis-
covery on the basis of an exemption or immunity
from discovery, must specifically plead the particu-
lar exemption or immunity from discovery relied
upon and produce evidence supporting such claim in
the form of affidavits or live testimony presented at
a hearing requested by either the requesting or
objecting party. When a party’s objection concerns
the discoverability of documents and is based on a
specific immunity or exemption, such as attorney-
client privilege or attorney work product, the par-
ty's objection may be supported by an affidavit or
live testimony but, if the trial court determines that
an IN CAMERA inspection of some or all of the
documents i8 necessary, the objecting party must
segregate and produce the documents. The court’s
order concerning the need for an inspection shall
specify a reasonable time, place and manner for

RULES OF CIVIL PROCEDURE

making the inspection. When a party seeks to
exclude documents from discovery and the basis for
objection is undue burden, unnecessary expense,
harassment or annoyance, or invasion of personal,
constitutional, or property rights, rather than a
specific immunity or exemption, it is not necessary
for the court to conduct an inspection of the individ-
ual documents before ruling on the objection.

5. Protective Orders. On motion specifying the
grounds and made by any person against or from
whom discovery is sought under these rules, the
court may make any order in the interest of justice
necessary to protect the movant from undue bur-
den, unnecessary expense, harassment or annoy-
ance, or invasion of personal, constitutional, or prop-
erty rights. Motions or responses made under this
rule may have exhibits attached including affida-
vits, discovery pleadings, or any other documents.
Specifically, the court’s authority as to such orders
extends to, although it is not necessarily limited by,
any of the following:

a. ordering that requested discovery not be
sought in whole or in part, or that the extent or
subject matter of discovery be limited, or that it not
be undertaken at the time or place specified.

b. ordering that the discovery be undertaken
only by such method or upon such terms and condi-
tions or at the time and place directed by the court.

c. ordering that for good cause shown results of -

discovery be sealed or otherwise adequately protect-
ed; that its distribution be limited; or that its
disclosure be restricted.

6. Duty to Supplement. A party who has re-
sponded to a request for discovery that was correct
and complete when made is under no duty to supple-
ment his response to include information thereafter
acquired, except the following shall be supplement-
ed not less than thirty days prior to the beginning
of trial unless the court finds that a good cause
exists for permitting or requiring later supplemen-
tation.

a. A party is under a duty seasonably to supple-
ment his response if he obtains information upon
the basis of which:

(1) he knows that the response was incorrect or
incomplete when made;

(2) he knows that the response though correct
and complete when made is no longer true and
complete and the circumstances are such that

failure to amend the answer is in substance mis-
leading; or

b. If the party expects to call an expert witness
when the identity or the subject matter of such
expert witness' teatimony has not been previously
disclosed in response to an. appropriate inquiry di-
rectly addressed to these matters, such response
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Rule 505 RULES OF CIVIL EVIDENCE

(¢) Who May Claim the Privilege. The privilege
may be claimed by the person, by his guardian or
conservator, or by his personal representative if he
is deceased. The person who was the clergyman at
the time of the communication is presumed to have
authority to claim the prmlege but only on behalf
of the communicant.

RULE 506. POLITICAL VOTE

Every person has a privilege to refuse to disclose
the tenor of his vote at a political election conducted
by secret ballot unless the vote was cast illegally.

RULE 507. TRADE SECRETS

A person has a privilege, which may be claimed
by him or his agent or employee, to refuse to
disclose and to prevent other persons from disclos-
ing a trade secret owned by him, if the allowance of
the privilege will not tend to conceal fraud or other-
wise work injustice. When disclosure is directed,
the judge shall take such protective measure as the
interests of the holder of the privilege and of the
parties and the furtherance of justice may require.

RULE 508. IDENTITY OF INFORMER

(a) Rule of Privilege. The United States or a
state or subdivision thereof has a privilege to refuse
to disclose the identity of a person who has fur-
nished information relating to or assisting in an
investigation of a possible violation of a law to a law
enforcement officer or member of a legislative com-
mittee or its staff conducting an investigation.

(b) Who May Claim. The privilege may be
claimed by an appropriate representative of the
public entity to which the information was fur-
nished.

(¢) Exceptions.

(1) Voluntary Disclosure; Informer a Witness.
No privilege exists under this rule if the identity of
the informer or his interest in the subject matter of
his communication has been disclosed to those who
could have cause to resent the communication by a
holder of the privilege or by the informer’s own
action, or if the informer appears as a witness for
the public entity.

(2) Testimony on Merits. If it appears from the
evidence in the case or from other showing by a
party that an informer may be able to give testimo-
ny necessary to a fair determination of a material
issue on the merits in a civil case to which the publie
entity is a party, and the public entity invokes the
privilege, the judge shall give the public entity an
opportunity to show in camera facts relevant to
determining whether the informer can, in fact, sup-
ply that testimony. The showing will ordinarily be

240

in the form of affidavits, but the judge may direct §
that testimony be taken if he finds that the matter §
cannot be resolved satisfactorily upon affidavit. If
the judge finds that there is a reasonable probabili- §
ty that the informer can give the testimony, and the
public entity elects not to disclose his identity, the
judge may make any order that justice requires,
Evidence submitted to the judge shall be sealed and #§
preserved to be made available to the appellate |
court in the event of an appeal, and the contents §
shall not otherwise be revealed without consent of §
the public entity. All counsel and parties shall be §
permitted to be present at every stage of proceed-
ings under this subdivision except a showing in
camera, at which no counsel or party shall be
permitted to be present.

(3) Legality of Obtaining Evidence. If informa- §
tion from an informer is relied upon to establish the
legality of the means by which evidence was ob- §
tained and the judge is not satisfied that the infor-
mation was received from an informer reasonably |
believed to be reliable or credible, he may require
the identity of the informer to be disclosed. The 1
judge shall, on request of the public entity, direct
that the disclosure be made in camera. All counsel §
and parties concerned with the issue of legality
shall be permitted to be present at every stage of
proceedings under this subdivision except a disclo-
sure in camera, at which no counsel or party shall
be permitted to be present. If disclosure of the
identity of the informer is made in camera, the {
record thereof shall be sealed and preserved to be
made available to the appellate court in the event of
an appeal, and the contents shall not otherwise be {
revealed without consent of the public entity. '

RULE 509. PHYSICIAN/PATIENT
PRIVILEGE

(a) Definitions. As used in this rule:

(1) A “patient” means any person who consuits or §§
is seen by a physician to receive medical care. §

(2) A “physician” means a person licensed to 1
practice medicine in any state or nation, or reason-
ably believed by the patient so to be.

(3) A communication is “confidential” if not in-{
tended to be disclosed to third persons other than{
those present to further the interest of the patient
in the consultation, examination, or interview, or
persons reasonably necessary for the transmission §
of the communication, or persons who are particH{
pating in the diagnosis and treatment under the
direction of the physician, including members of the
patient’s family. :

(b) General Rule of Privilege.

(1) Confidential communications between a physx-;
cian and a patient, relative to or in connection with




§ 22.004. Rules of Civil Procedure

(a) The supreme court has the full rulemaking power in the
practice and procedure in civil actions, except that its rules
may not abridge, enlarge, or modify the substantive rights of a
litigant.
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§ 22.010. Sealing of Court Records

The supreme court shall adopt rules establishing guidelines
for the courts of this state to use in determining whether in
the interest of justice the records in a civil case, including
settlements, should be sealed.
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PROPOSED TEXAS RULE OF CIVIL PROCEDURE 76a:
SEALING COURT RECORDS

Before a judge may seal any civil court record, the following prerequisites must be
satisfied:

a. Hearing: A hearing must be held in open court, open to the public, at
which any person desiring to oppose the closing of court records, whether or not a party
to the suit, may appear and have an opportunity to be heard.

b. Notice: At least seventy-two (72) hours prior to such hearing, the party
seeking sealing must file a written motion in support of the sealing request, which motion
shall be open to public inspection. Either the moving party or the clerk of the district
or county court shall post a public notice at the courthouse where foreclosure notices are
posted, stating that a hearing will be held in open court on a motion to seal court
records in the specific case, stating that any person has an opportunity to appear and be
heard concerning the sealing of court records, and stating the specific time and place of
the hearing, the names of the parties, and the cause number. Immediately after posting
such notice, the moving party or the clerk of the district or county court shall file a
verified copy of the notice, as posted, with the clerk of the court in which the case is
pending, stating that notice under this rule has been provided. Such notice shall not be
sealed, but shall remain open to public inspection.

c. Findings: In order to seal court records, the court must make specific, on-
the-record findings of fact demonstrating that a Compelling Need as defined herein for
sealing has been shown. Specifically, the court must affirmatively find that, without
sealing, there is an imminent threat to the administration of justice, that there is a
substantial probability that a specific interest greater than the fundamental interest in
open court records will be prejudiced, that sealing the court record will adequately
protect such greater interest, and that no less restrictive alternative can adequately protect
the greater interest, and the reasons for each of such findings.

d. Sealing Order: If, after hearing all the testimony concerning sealing of
court records, the judge concludes that a Compelling Need as defined herein has been
shown, the judge may grant an order dividing the court records into two files: one kept
open to public inspection and the other sealing only those limited portions of the court
record for which a Compelling Need exists. Such order, if granted, shall be specific,
stating the cause number, the parties to the action, the specific findings made at or after
the hearing, the conclusions of law, the specific limited portions of the court record which
are to be sealed, and the time period for which the sealed portion of the court record is
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to be sealed. Under no circumstances may the sealing order be sealed; it must remain
in the open public portion of the file.

e. Compelling Need: "Compelling Need" means the existence of a specific
- compelling interest which, in the administration of justice, is substantial enough clearly
to override the presumption that all court records are open to the general public.
Specifically, in order to overcome the presumption of openness, a moving party must
meet all of the following elements:

(i) Closure must be necessary to protect an interest greater than the
fundamental interest in open court records, and the sacrifice of openness must be
necessary to prevent a serious and imminent threat to the administration of justice.
A person’s sensitivity, embarrassment, or desire to conceal the details of litigation
is not a greater interest which overcomes the presumption of openness; and

(ii) No less restrictive alternative would protect the greater interest and the
interest in the administration of justice; and

(iii) Closure would effectively protect the greater interest and the
compelling interest in the administration of justice without being overbroad.

f. Court Records: For purpose of this rule, the term "court records" shall
include all documents and records of any nature filed in connection with any matter
before a district or county court in any jurisdiction in the State of Texas. This rule shall
not apply to discovery materials simply exchanged between the parties and not filed with
a court, or to documents filed with a court in camera, solely for the purpose of obtaining
a ruling on the discoverability of such documents.

g. Continuing Jurisdiction: A trial court that enters a sealing order maintains
continuing jurisdiction to enforce, alter, or vacate that order until such order expires by
its own terms or is vacated by such court.

h. Appeal: Any person who has requested or objected to a sealing order,
whether or not a party to the original suit, may appeal a sealing order or any order
granting or overruling a motion to dissolve a sealing order from any district or county
court pursuant to Tex. Civ. Prac. & Remedies Code § 51.014(4). Upon any such appeal
the trial court’s failure to make the specific findings required in paragraph c shall never
be harmless error and shall be reversible error.
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Iv.
- INTRODUCTION

Since 1980, we believe the practice of sealing non-child-related civil court records
has increased dramatically across the State of Texas. For example, between 1920 and
1980, approximately 80 civil court records, in cases not involving adoption, juvenile
delinquency, or other child-related suits, were sealed and removed from public inspection
in Dallas County. Since 1980, over 200 non-child-related cases have been partially or
totally sealed in Dallas County alone.l While no figures are available to show the precise
number of case files sealed on a state-wide basis, we believe that the Dallas County
Courts’ practice is indicative of the need for a uniform rule regulating the sealing of civil
court records throughout the state.

At least in Dallas County, district court judges have sealed court records at the
mere request of one or both of the parties to the suit, without prior notice to the public
or the press, without any opportunity for the pubﬁc or press to be heard, without a
hearing, and without the required showing of proper and constitutionally permissible
groﬁnds for sealing.

In many instances, Dallas County judges have entered sealing orders that are
overbroad in scope, sealing the entire file rather than only the material shown to justify
sealing. Furthermore, the judges’ sealing orders explaining the reasons, if any, for sealing

the record, are often sealed as well. In those instances when the sealing order is not

See Appendix A, newspaper articles regarding the practice of sealing court
records.

-1-
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sealed, most sealing orders contain inadequate reasons or no reasons at all to justify
sealing. In these instances, the public is denied the crucial information explaining the
justification for sealing the court record.

Finally, at least in Dallas County, many court records are improperly treated as
sealed in perpetuity because the sealing orders do not state a length of time for which
records are to remain sealed and because the Texas Supreme Court has held that a judge
who signs the sealing order loses jurisdiction over the case and the record when the
judgment become final. See Times Herald Printing Co. v. Jones, 730 S.W.2d 648 (Tex.
1987). |

Currently, there is no uniform state-wide rule or guideline for whether and how
a court record may be sealed. In fact, an informal survey of various counties’ local rules
shows that a vast majority of counties have established no rules at all regarding the
substantive or procedural requirements for sealing court records. Of the counties
containing large cities, only Dallas and Bexar Counties have promulgated disparate rules
regulating sealing court records.2 The Dallas County and Bexar County local rules are
unconstitutional both on their face and as applied for failing to adhere to the state and
federal common law and constitutional prerequisites for properly sealing a court record.

In order to provide a uniform procedure for the proposed sealing of civil court
records throughout the state and to insure that constitutional and common law

requirements are met prior to any sealing, Texas courts require a comprehensive rule

2 Compare Appendix B, Dallas County’s local rules on sealing court records, with Appendix C,
Bexar County’s local rules on sealing court records.

.2-
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which will establish specific procedural and substantive requirements that courts must

follow before sealing civil, non-child-related court records.

V.

ENABLING LEGISLATION

On June 14, 1989, Governor Clements signed into law House Bill 1637, adding
Section 22.010 to the Texas Government Code.3 Effective September 1, 1989, this
legislation requires the Texas Supreme Court to adopt a state-wide rule regulating the
propriety and requirements for sealing court records. Section 22.010 of the Texas
Government Code reads as follows:

SEALING OF COURT RECORDS. The Supreme Court shall
adopt rules establishing guidelines for the courts of this state

3 House Bill 1637 reads:

A BILL TO BE ENTITLED
AN ACT

relating 1o the supreme court adopting rules relating to sealing of court records.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Subchapter A, Chapter 22, Government Code, is amended by adding
Section 22.010 to read as follows:

Sec. 22.010. SEALING OF COURT RECORDS. The supreme court shall adopt rules
establishing guidelines for the courts of this state to use in determining whether in the interest
of justice the records in a civil case, including sertlements, should be sealed.

SECTION 2. This Act takes effect September 1, 1989.

) SECTION 3. The importance of this legislation and the crowded condition of the
calendars in both houses create an emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several days in each house be suspended,
and this rule is hereby suspended.
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to use in determining whether in the interest of justice the
recorgs in a civil case, including settlements, should be sealed.

VI.
THE CONSTITUTIONAL AND COMMON LAW
STANDARD FOR SEALING COURT RECORDS

A THE CONSTITUTIONAL AND COMMON LAW RIGHT OF ACCESS TO
JUDICIAL PROCEEDINGS AND JUDICIAL RECORDS

1. Federal Constitutional Authority.

Both the First Amendment to the United States Constitution and Article I, Section
8 of the Texas Constitution guarantee access to public court records. In Richonnd
Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980), the Supreme Court recognized the
First Amendment right to attend criminal trials.4 Then, in Globe Newspaper Co. v.
Superior Couft, 457 U.S. 596 (1982), the Supreme Court struck down a Massachusetts
law which automatically closed court proceedings concerning sex offenses against nﬁno;s,
requiring instead a case-by-case analysis to justify closure. Id. at 608.

In Press-Enterprise Co. v. Superior Court, 464 U.S. 501 (1984) (Press Enterprise I,
the Court held that the closure of all but three days of a six week voir dire proceeding
and subsequent denial of a transcript of such proceeding violated the First Amendment.

In so ruling, the Supreme Court stated that privacy interests giving rise to closure must

4

Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 580 n.17 (1980) (Burger, C.J.) ("Whether
the public has a right to anend trials of civil cases is a question not raised by this case, but we note that
historically both civil and criminal trials have been presumptively open."); id. at 599 (Stewart, J., concurring)
("First and Fourteenth Amendments clearly give the press and the public a right of access to trials themselves,
civil as well as criminal."). See Publicker Industries, Inc. v. Cohen, 733 F.2d 1059, 1070 (3d Cir. 1984) (civil
case citing a criminal case as authority for the First Amendment right of access to civil trials).

4-
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be "articulated along with findings specific enough that a reviewing court can determine

whether the closure order was properly entered." 464 U.S. at 510.

- Finally, in Press-Enterprise Co. v. Superior Court, 478 U.S. 1 (1986) (Press-
Enterprise II), the Supreme Court reaffirmed that the presumption of openness can be
overcome only by an overriding interest based on findings that closure is essential to
preserve higher values and is narrowly tailored to serve that interest. See also United
States v. Criden, 681 F.2d 919, 921 (3d Cir. 1982) (Criden III) (the burden of proof rests
on the party who seeks to overcome the presumption of access).

In Publicker Industries, Inc. v. Cohen, 733 F.2d 1059 (3d Cir. 1984), the Third
Circuit ruled that the district court abused its discretion by closing hearings oﬁ motions
for preliminary injunctions, sealing transcripts of hearings, and ordering counsel not to
disclose confidential information that was the subject of the hearing. The Court found
that, under the First Amendment, judicial proceedings are presumptively open, and that
the parties must articulate important and overriding governmental interests to overcome
this presumption and demonstrate that there is no less restrictive way to serve that
governmental interest. 733 F.2d at 1067-70.

2. Texas Constitutional Authority.

Article 1, Section 8 of the Texas Constitution guarantees to every person the
liberty "to speak, write or publish his opinions on any subject" and commands that "no
law shall ever be passed curtailing the liberty of speech or of the press." Although
embodying the same ideals as the First Amendment to the United States Constitution,

Article 1, Section 8 has been interpreted more broadly in favor of press and speech
-5-
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freedoms than its federal counterpart. Channel 4, KGBT v. Briggs, 759 S.W.2d 939, 944
(Tex. 1988) (Gonzalez, J., concurring); Houston Chronicle Publishing Co. v. Shaver, 630
S.W.2d 927 (Tex. Crim. App. 1982).5
The Texas Supreme Court, the Texas Court of Criminal Appeals, and the other

state appellate courts have consistently stressed that "there is a strong interest in debate
on public issues and about persons who are in a position to influence the resolution of
those issues", 6 freedom of expression is "highly valued in Texas," 7 and without freedom
of expression, "there would be no democracy." 8 The operation of the courts with public
funds clearly subjects court records to public scrutin&. As the Texas Court of Criminal
Appeals has held:

[T]he handling of the public’s business in secret and behind

closed doors not only causes the public to view the results

with distrust, but it deprives the public of sufficient

knowledge to make adjustment or reform in the law or the
judiciary.

s In Shaver, the Texas Court of Criminal Appeals held that the press had the right to attend a

suppression hearing in a criminal case pursuant to Article I, Section 8, even though the United States Supreme
Court precedent under the First Amendment appeared unclear at the time. Before the First Amendment was
made applicable to the states through the Fourteenth Amendment (Gitlow v. New York, 268 U.S. 652 (1925)),
the Texas Supreme Court developed imporiant case law under Article 1, Section 8. California has a
constitutional provision similar to Article 1, Section 8. The Supreme Court of that state held that the state
constitutional guarantee of free speech "is broader, and gives . . . greater liberty in the exercise of the right
granted” than does the First Amendment. Dailey v. Superior Court, 112 Cal. 94, 98, 44 P. 458, 459 (1896) (en
banc). The California Supreme Court reaffirmed that principle in Wilson v. Superior Court, 13 Cal. 3d 652, 532
P.2d 116, 120 (1975) (en banc) (a "protective provision more definitive and inclusive than the First Amendment
is contained in our state constitutional guarantee of the right of free speech and press.").

6 Foster v. Laredo Newspapérs, Inc., 541 S.W.2d 809, 812 (Tex. 1976), cert. denied, 429 U.S. 1123
(1977).
7 Houston Chronicle Publishing Co. v. Shaver, 630 S.W.2d at 929.

s A.H. Belo Corp. v. Rayzor, 644 S.W.2d 71, 77 (Tex. App. -- F. Worth 1982, writ refd n.r.e.).

-6-
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Houston Chronicle Publishing Co. v. McMaster, 598 S.W.2d 864, 866-67 (Tex. Crim. App.
1980) (quoting Shiras v. Brit, 589 S.W.2d 18, 20 (Ark. 1979)).

-3. Federal and State Common Law Authority.

The common law recognizes an indisputable public right of access to judicial
proceedings and judicial records. The United States Supreme Court reaffirmed this
common law right to access judicial records in Nixon v. Wamer Communications, Inc.,
435 U.S. 589 (1978). In Nixon, the Supreme Court held that there exists a presumption
in favor of access "to public records and documents, including judicial records and
documents." 435 U.S. at 597. Moreover, in United States v. Criden, 648 F.2d 814 (3d
Cir. 1981) (Criden 1),- the Court of Appeals recognized that the public’s right to inspect
and copy judicial records antedates the Constitution. Criden I, 648 F.2d at 819 (citing
United States v. Mitchell, 551 F.2d 1252, 1260 (D.C. Cir. 1976)).

In addition to the above-mentioned caées, many other courts have recognized the
common law right of access to judicial records. See, e.g., Brown & Williamson Tobacco
Corp. v. Federal Trade Commission, 710 F.2d 1165 (6th Cir. 1983), cert. denied, 465 U.S.
1100 (1984); Wilson v. American Motors Corp., 759 F.2d 1568 (11th Cir. 1985); Bank
of America National Trust & Savings Association v. Hotel Rittenhouse Associates, 800 F.2d
339 (3d Cir. 1986), rev'd on other grbunds, 844 F.2d 1050 (3d Cir. 1988).

In Wilson, the Court of Appeals ruled that the presumption of open court records
is based on the need to preserve the public’s right to monitor its judicial system. 759
F.2d at 1570. In Brown & Williamson Tobacco Corp., the Sixth Circuit concluded that

the common law presumption of openness in our democratic society requires an open
7.
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court finding of an overriding governmental interest before records may be sealed.
Sealing court records by agreement of the parties violates the common law presumption
of openness. 710 F.2d at 1179.

In a Florida case, the Florida Court of Appeals set aside a district court order
sealing a settlement agreement in a suit concerning alleged police misconduct. In setting
aside the sealing order, the court observed:

A trial is a public event; what transpires in the courthouse

is public property; those who see or hear what transpired

may report it with impunity; and there is no special perquisite

of the judiciary which enables it, as distinguished from other

institutions of democratic government, to suppress, edit, or

censor events which transpire in proceedings before it.
Miami Herald Publishing Co. v. Collazo, 329 So. 2d 333, 337 (Fla. App. 1976), cen.
denied, 342 So. 2d 1100 (Fla. 1976).

In a recent Kentucky case, court records in a former police officer’s suit against the
city for alleged civil rights violations were sealed pursuant to the joint motion of counsel.
Courier-Journal and Louisville Times Co. v. Peers, No. 87-CA-492-0OA, slip op. at 2 (Ky.
App. -- June 12, 1987). The records were sealed without notice or an opportunity for
the public to object to the sealing. The Kentucky Court of Appeals held that the trial
court had no authority to seal the records without a showing of a compelling need. "To
do otherwise, the public’s right to know is held hostage to the caprice or whim of an

individual trial judge." Id. Thus, both federal and state case law now recognize the

First Amendment right of public access to court records.
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B. RIGHT OF ACCESS TO COURT RECORDS APPLIES TO CIVIL CASES

The public’s right of access to civil trials and records is as well-established as the
right of access to criminal proceedings and records. In Gannett Co. v. DePasquale, 443
U.S. 368 (1979), the Supreme Court acknowledged that the historical support for public
proceedings is "equally applicable to civil and criminal cases. . .." 443 U.S. at 386 n.15.
The Supreme Court explained:

For many centuries, both civil and criminal trials have
traditionally been open to the public. As early as 1685, Sir
John Hawkes commented that open proceedings were
necessary so "that truth may be discovered in civil as well as
criminal matters" . . . . English commentators also assumed
that the common-law rule was that the public could attend
civil and criminal trials without distinguishing between the
two.
443 U.S. at 386 n.15 (original emphasis).

Justice Stewart’s concurrence in Richmond Newspapers states emphatically the "1st
and 14th Amendments clearly give the press and the public a right of access to trials
themselves, civil as well as criminal." 448 U.S. at 599. See also Brown & Williamson
Tobacco Corp., 710 F.2d at 1179.

In Publicker, the Third Circuit performed an exhaustive analysis, comparing the
criminal justice system to the civil, and concluded that the First Amendment right of
access applies to civil proceedings. 733 F.2d at 1066-67. In Matter of Continental Illinois
Securities Litigation, 732 F.2d 1302 (7th Cir. 1984), the Seventh Circuit conducted a

similar analysis and concluded as follows:

Continental does not argue, and at this late date could not
argue, that the long-recognized presumption in favor of public

9-
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access to judicial records does not exist. The public’s right of
access to judicial records has been characterized as
"fundamental to a democratic stat[e]." ... Most of the cases
recognizing the presumption of access relate to the right of
the public (and press) to attend criminal proceedings and to
obtain documents used in criminal cases. However, we agree
with the Sixth Circuit that the policy reasons for granting
public access to criminal proceedings apply to civil cases as
well. These policies relate to the public’s right to monitor the
functioning of our courts, thereby insuring quality, honesty
and respect for our legal system.
732 F.2d at 1308 (citations and footnotes omitted).
C. PROCEDURAL AND SUBSTANTIVE REQUIREMENTS FOR SEALING COURT
RECORDS
In those rare instances when civil court records should be sealed, a court must

first satisfy certain substantive and procedural due process requirements.

1. Courts must provide the public and the pr&sé with adequate
notice and opportunity to be heard.

In Goldberg v. Kelly, 397 U.S. 254, 267-68 (1970), the Supreme Court ruled that
courts must observe procedural due process requirements before taking away a person’s
entitlements. In that case, the Court held that the federal agency must post adequate
notice and give the person an opportunity to be heard on the issue before the person’s
welfare benefits may be terminated. The same theory applies before the public and the
press may be denied their constitutional and common law rights of access to court
records: a court must give notice and an opportunity to be heard before issuing a

sealing order suppressing open court records.

-10-
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In In re Knight Publishing Co., 743 F.2d 231, 235 (4th Cir. 1984), the Fourth
Circuit applied this same notice requirement to a case involving access to a criminal trial
and court documents. There, the court held that representatives of the press and public
must be given notice and an opportunity to be heard on the question of their exclusion.
In fact, the court noted that the trial court erred in giving too little weight to the
presumption favoring access and in making its decision to seal the documents without
hearing the publishing company’s arguments against sealing.

In Newman v. Graddick, 696 F.2d 796 (11th Cir. 1983), the Eleventh Circuit
reversed the trial court for failing to provide a newspaper with access to certain civil
court records. Principal among its reasons for reversing the decision was the trial court’s
failure to hold a hearing, after proper notice, on the merits of the motion for access. In
its decision, the court held that a court should post notice of a hearing and allow the
public and the press an opportunity to be heard before deciding whether court records
may be suppressed. 696 F.2d at 802, citing Globe Newspaper Co. v. Superior Court, 457
U.S. 596 (1982).

In In re Knoxville News-Sentinel Co., 723 F.2d 470, 474 (6th Cir. 1983), the Sixth
Circuit enforced the requirement that notice and opportunity to be heard be provided
before a sealing order may be entered. In that case, the court had received a request to
seal the record from one of the parties. The Sixth Circuit held that "the district court
had an obligation to consider the rights of the public and the press before signing the

sealing order." The court further declared:

-11-

Tab C--p. 076



"the failure to invite participation of the party seeking to

exercise first amendment [and common law rights] reduces

the possibility of a narrowly drawn order, and substantially

imperils the protection which the amendment [and the

common law] seeks to assure.”
723 F.2d at 475, quoting Carroll v. President and Commissioners of Princess Anne, 393 U.S.
175, 184 (1968).

The Sixth Circuit went on in In re Knoxville News-Sentinel to suggest specific
methods of protecting the public’s procedural due process rights. The court
recommended that motions to seal be docketed with the district court clerk, which docket
would be a public record. In addition, the motions should be made sufficiently in
advance of the hearing to afford interested members of the public an opportunity to
present their views. 723 F.2d at 475-76, citing United States v. Criden, 675 F.2d 550,
559 (3d Cir. 1982); Gannett Co. v. DePasquale, 443 U.S. 368, 401 (1979) (Powell, J.,
concurring).

2. In order to overcome the presumption of openness, courts

must find "most compelling reasons" or "compelling need" to
protect a greater interest.

Numerous federal circuit courts and state appellate courts have acknowledged
that the Constitution and common law require that courts find "most compelling reasons"
or "compelling need" to seal court records. These two terms are used interchangeably
by the courts. The United States Supreme Court held in United States v. O’Brien, 391
US. 367, 377 (1967), that a government regulation limiting the public’s First
Amendment rights is justified only if it furthers an important and substantial

governmental interest and if the restriction is no greater than is essential to further that
-12-
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interest. See United. States v. Albertini, 472 U.S. 675, (1985) (applying the O’Brien test);
NAACP v. Burton, 371 U.S. 415, 438 (1963) (court must find "compelling interest"
before suppressing First Amendment rights); B&tes v. Lintle Rock, 361 U.S. 516, 524
(1960) (state must show "a subordinating interest that is compelling"); Federal Trade
Commission v. Standard Financial Management Corp., 830 F.2d 404, 410-12 (1st Cir.
1987) ("most compelling reasons" and "exceptional circumstances" test). This "heightened
scrutiny” has repeatedly been employed by courts in determining the propriety of sealing
orders.

a. Federal Court Authority

In Federal Trade Commission, the First Circuit recently followed the general body
of common law by adopting the "most compelling reasons" standard for sealing court
records. 830 F.2d at 410. This decision is especially telling because the First Circuit
distinguished an earlier decision applying only the "good cause" standard and now
requires that a party show "most compelling reasons" in order to seal judicial records. In
Anderson v. Cryovac, Inc., 805 F.2d 1, 6-7 (1st Cir. 1986), the First Circuit had required
merely a showing of "good cause" to support the issuance of a protective order
preventing the parties from disseminating information gathered during discovery, even
though such information was filed with the court in support of a pre-trial discovery
motion.

In Federal Trade Commission, however, the First Circuit expressly adopted the
"most compelling reasons” standard from the Sixth Circuit. 830 F.2d at 410. In Federal

Trade Commission, the trial court had ordered the unsealing of personal financial
13-
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statements which had been filed as part of a settlement agreement. The First Circuit
afﬁrrned the order to unseal and held that only exceptional circumstances can overcome
the public’s rights of access to court records. 830 F.2d at 412. The court then ruled
that the private litigant’s interest in personal privacy is not a sufficiently compelling
reason to justify sealing the record. 830 F.2d at 413. Thus, the First Circuit now
requires a showing of most compelling reasons before a court record may be sealed.

In Joy v. North, 692 F.2d 880 (2d Cir. 1982), cert. denied, 460 U.S. 1051 (1983),
the Second Circuit also adopted the most compelling reasons standard. In North, the
court was faced with the issue of whether Fed. R. Civ. P. 26(c), which authorizes the
issuance of a protective order during discovery on a showing of good cause, applies to
documents filed by parties in support of their summary judgment motions. The Second
Circuit held that this discovery material became part of the judicial record when it was
filed with the court. Once on file, only a showing of most compelling reasons can justify
sealing the document from public inspection. 692 F.2d at 894. Therefore, even though
a showing of good cause is sufficient to limit the dissemination of private information
discovered in a lawsuit, once this information is filed with the court, it becomes part of
the judicial record, open to public inspection unless a party shows most compelling
reasons to justify a sealing order.

In Application of CBS, Inc., 828 F.2d 958, 960 (2d Cir. 1987), the Second Circuit
enforced the "most extraordinary circumstances" or the "most compelling ciréumstances"
standard l;y reversing a trial court ruling which had prevented CBS from inspecting and

copying a person’s videotaped testimony on file as part of the judicial record. Drawing
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from a criminal case based upon the common law presumption of openness, the court
ruled that "the presumption in favor of the public right to inspect and copy judicial
records was so strong that only the most extraordinary circumstances or the most
compelling reasons would justify restricting that right." 828 F.2d at 960, citing
Application of National Broadcasting Co., 635 F.2d 945, 952 (2d Cir. 1980).

In In re Knoxville News-Sentinel Co., the Sixth Circuit followed its leading criminal
case on access to records by ruling that only the most compelling reasons can justify
noﬁ-disclosure of court records. 723 F.2d at 476, citing and following Brown & Williamson
Tobacco Corp., 710 F.2d at 1179-80. Even though the Sixth Circuit upheld the trial
court’s sealing order, the appeals court was careful to insure that the most compelling
reasons standard had been applied to justify the sealing order.

The Eleventh Circuit has affirmed the "compelling governmental interest" standard
before allowing court records to be sealed. In Newman v. Graddick, 696 F.2d 796 (11th
Cir. 1983), the court acknowledged the First Amendment right to open civil court
records, which may be overcome only if "necessitated by a compelling governmental
interest. . . ." 696 F.2d at 802, citing Globe Newspaper Co. v. Superior Court, 457 U.S.
596, 606-07 (1982). Then, in Wilson v. American Motors Corp., 759 F.2d 1568, 1571
(11th Cir. 1985), the Eleventh Circuit recognized the common law right of access to civil
court records and expressly adopted the "compelling governmental interest" test from

Newman and two criminal cases from other circuits.” Through these cases, the Eleventh

® In Wilson, the court followed Application of National Broadcasting Co., 653 F.2d 609, 613 (D.C.

Cir. 1981), and Application of National Broadcasting Co., 635 F.2d at 952.
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Circuit has firmly established the constitutional and common law requirement that court
records may be seaied only under extraordinary circumstances.

b. State Court Authority

Numerous state appellate court cases have followed the federal case law in
applying the constitutional and common law standards for sealing court records. In
Goldberg v. Johnson, 485 So. 2d 1386, 1389 (Fla. App. 1986), the Florida Court of
Appeals followed a long line of state supreme court decisions in holding that a court
must determine that most compelling reasons exist before sealing a court record. See
Bundy v. State, 455 So. 2d 330 (Fla. 1984), cert. denied, 476 U.S. 1109 (1986) (criminal
case upholding denial of access to court records only after showing of necessity to
prevent serious and imminent threat to the administration of justice; no less restrictive
alternative available; and that sealing order will in fact achieve the court’s protective
pﬁrpose); see also State ex rel. Gore Newspaper Co. v. Tyson, 313 So. 2d 777, 784 (Fla.
App. 1975) (litigant’s preference for secret resolution of disputes not sufficient reason to
exclude public and press).

Also, in Mary R. v. B. & R Corp., 149 Cal. App. 3d 308, 196 Cal. Rptr. 871
(1983), a California court of appeals addressed the propriety of a trial court’s order
sealing the court record. In directing the trial court to reexamine its sealing order, the
appellate court recognized that the burden rests with the party seeking the sealing order
to establish compelling reasons why the records should remain sealed. 196 Cal. Rptr. at
876. See also Estate of Hearst, 67 Cal. App. 3d 777, 784-85, 136 Cal. Rptr. 821 (1977)

(courts must be careful to limit denial of access by narrow and well-defined orders).
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3. Courts must determine that sealing is the least restrictive
method available to protect the compelling governmental
interest.

In Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 607 (1982), the United
States Supreme Court stated that a court must find suppression is the least restrictive
alternative to serve the compelling governmental interest before it can enter a closure
order denying access to a criminal proceeding. See, e.g, Brown v. Hartlage, 456 U.S. 45,
53-54 (1982); Smith v. Daily Mail Publishing Co., 443 U.S. 97, 101-03 (1979); NAACP
v. Bunon, 371 U.S. 415, 438 (1963). While Globe Newspaper concerned access to
criminal trials, the same concept governs access to civil court records.}0 In either case,
once a movant has shown that most compelling reasons exist for sealing the proceedings
or the records, the court must find that there is no other way to protect the compelling
interest which would infringe less on the public’s presumptive right of access to judicial
proceedings and records.

Numerous federal and state appellate courts have recognized this requirement of
the "least restrictive alternative" in civil cases. In Newman v. Graddick, the Eleventh
Circuit reversed a trial court’s denial of access to court records. In so doing, the court
noted that the least restrictive alternative requirement was a prerequisite to the issuance
of a sealing order. 696 F.2d at 802, citing Globe Newspaper Co. v. Superior Court, supra.
See Nebraska Press Association v. Stuart, 427 U.S. 539, 562 (1976).

In Publicker Industries, Inc. v. Cohen, 733 F.2d 1059 (3d Cir. 1984), the Third

Circuit required that the trial court consider whether a less restrictive means of serving

10 See foornote 4, supra.
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important governmental interests exists before sealing the court record. 733 F.2d at
1070, citing Globe Newspaper Co. v. Superior Court, supra, and Brown & Williamson
Tobacco Corp., supra. See also Application of National Broadcasting Co., 828 F.2d 340,
347 (6th Cir. 1987) (sealing orders must be based upon a finding that no alternative can
adequately protect the right to fair trial and that closure will effectively achieve this
protection).

4. A sealing order must state the specific portion of the record to be

sealed and that the remainder of the court record, including the
sealing order, shall remain open to public inspection.

For a sealing order to conform to the "least restrictive alternative" requirement,
the order must state the specific portion of the record to be sealed and the length of
time the records are to remain sealed. In Mary R v. B. & R Corp., the appellate court
overturned the trial court’s sealing order because the order purported to seal records
permanently. The appellate court noted that a temporary sealing would have been less
restrictive, while still protecting the higher interest. In order to satisfy these
requirements, a sealing order should state the duration of the order and that the
remainder of the records are open to inspection. 196 Cal. Rptr. 871.

In Globe Newspaper Co. v. Pokaski, 684 F. Supp. 1132 (D. Mass. 1988), the court
required sealing orders to remain unsealed so that a reviewing court may examine the
propriety of the orders. In order for a reviewing court to examine such an order, the
sealing order must state the specific portion of the records to be sealed and that the

remainder of the record, including the actual sealing order, shall remain open to public

inspection.
-18-
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D. PRIVACY INTERESTS AND SETTLEMENT INDUCEMENT ARE

INSUFFICIENT INTERESTS TO OVERCOME THE PRESUMPTION

OF ACCESS TO COURT RECORDS

Several courts have determined that certain privacy interests are not sufficient to
justify the sealing of couﬁ records. In Mary R v. B. & R Corp., the court held that a
settlement stipulation agreeing to seal the court records is not, by itself, sufficient to
justify sealing. In addition, in Stare ex rel. Gore Newspaper Co. v. Tyson, the Florida court
held that the fact that the litigants preferred to have their marriage dissolution conducted
in private is not sufficient reason to exclude the public and press completely. In Tyson,
the court wrote that the courts "are not to be considered as the private domain of any
person or group." 313 So. 2d at 784.

In Bank of America National Trust & Savings Association v. Hotel Rittenhouse
Associates, 800 F.2d 339 (3d Cir. 1986), rev'd on other grounds, 844 F.2d 1050 (3d Cir.
1988), the Court of Appeals ruled that the importance of settlement to the overb_urdened

court system is not a sufficiently compelling interest to satisfy the constitutional

requirements for sealing records. It stated:

In the name of encouraging settlements, [the dissenting judge]
would have us countenance what are essentially secret judicial
proceedings. We cannot permit the expediency of the moment
to overturn centuries of tradition to open access to court
documents and orders.

Having undertaken to utilize the judicial process to interpret
the settlement and to enforce it, the parties are no longer
entitled to invoke the confidentiality ordinarily accorded
settlement agreements. Once a settlement is filed in the
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district court, it becomes a judicial record, and subject to the
access accorded such records.

800 F.2d at 345. See also Atlanta Journal v. Long, 369 S.E.2d 755 (Ga. 1988); Federal
Trade Commission, 830 F.2d at 412 (private litigant’s privacy interest is not compelling
reason sufficient to justify sealing court record).

Likewise, a litigant’s claim that the information contained in the sealed document
would harm his or her reputation is not sufficient to overcome the strong common law
presumption in favor of public access to court records. Brown & Williamson Tobacco
Corp., 710 F.2d at 1179-80. Also, sealing an entire file because of a defendant’s desire
to prevent the use of the trial record in another proceeding has been determined to be
an inadequate justification for sealing court records. Wilson v. American Motors Corp.,
759 F.2d at 1571.

Finally, fear of public knowledge of a settlement agreement is not a compelling
reason for sealing court records. In Miami Herald Publishing Co. v. Collazo, 329 So. 2d
333 (Fla. App. 1976), cert. denied, 342 So. 2d 1100 (Fla. 1976), the Court held that a
party’s fear of the possibility that public knowledge of the settlement terms might affect
other pending litigation is "not a cogent reason for sealing the terms of the settlement
agreement. . . ." 329 So. 2d at 338.

As stated in State ex rel. Gore Newspaper Co. v. Tyson:

History past and present has poignantly demonstrated the
destructive effect of secrecy on our society--sowing seeds of
suspicion and distrust between government and the governed.
It would seem somewhat paradoxical for the very institution

which has fostered a recognition of government in the
sunshine and whose pronouncements are concerned with the
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administration of justice to take a backward step by
enshrouding its own proceedings in secrecy solely to
accommodate litigants.

313 So. 2d at 787.

E. COURT RECORDS DEFINED

For the purpose of this rule, the term "court records" shall include all documents
and records of any nature filed in connection with any matter before a district or county
court in any jurisdiction in the State of Texas. See Bank of Americé National Trust &
Savings Association v. Hotel Rittenhouse Associates, 800 F.2d 339, 343-44 (3d Cir. 1986)
(motion or a settlement agreement filed with the court is a "public component" of a civil
trial); Matter of Continental Illinois Securities Litigation, 732 F.2d 1302, 1308-09 (7th Cir.
1983) (presumption of access applies to hearings held and evidence introduced in
connection with pretrial motions); Joy v. North, 692 F.2d 880, 893 (2d Cir. 1982), cert.
denied, 460 U.S. 1051 (1983) (drawing distinction between discovery material énd
documents filed with court); Mokhiber v. Davis, 14 Media L. Rep. 2313, 2316-17 (D.C.
Cir. 1988) (documents filed in support of motions and settlement agreements are public
court records); Barron v. Florida Freedom Newspapers, 531 So. 2d 113, 118 (Fla. 1988)
(divorce proceedings and filed medical records are public records).

The term "court records” does not include discovery material simply exchanged
between the parties and not filed with a court, or documents filed with a court in
camera, solely for the purpose of obtaining a ruling on the discoverability of such

documents. See Rushford v. The New Yorker Magazine, Inc., 846 F.2d 249, 253-54 (4th
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Cir. 1988), quoting In re "Agent Orange" Product Liability Litigation, 98 F.R.D. 539, 544-
45 (E.D.N.Y. 1983) (once documents are made part of a dispositive motion, such as a

summary judgment motion, they "lose their status of being ‘raw fruits of discovery™).

F. A TRIAL COURT SHOULD RETAIN JURISDICTION OVER ITS OWN
SEALING ORDERS

In Times Herald Printing Co. v. Jones, 730 S.W.2d 648, 649 (Tex. 1987), the Texas
Supreme Court dismissed a newspaper’s motion for access to sealed records. In so ruling,
the Supreme Court held that the trial court and the court of appeals lacked jurisdiction
to hear the newspaper’s motion because the trial court judgment had become final in all
respects. The Supreme Court reasoned that the trial court loses plf;anary power over its
own ongoing sealing orders once the judgment becomes final. See also Express-News
Corp. v. Spears, 766 S.W.2d 885 (Tex. App. -- San Antonio 1989, no writ).

However, a sealing order is similar to an injunction. Both restrict certain conduct
for a period of time. As with injunctions and other judgments, trial courts must retain
power to enforce, modify, or vacate their own sealing orders. Tyler v. St. Louis
Southwestern Railway Co. of Texas, 405 S.W.2d 330, 332 (Tex. 1966) ("jurisdiction [to
modify judgment] lies with the trial court in which the case was pending when final
judgment was rendered."); State v. Associated Metals & Minerals Corp., 616 S.W.2d 305,
310 (Tex. App. -- Houston [14th Dist.] 1981), rev’d on other grounds, 635 S.W.2d 407
(Tex. 1982). ("courts undoubtedly have jurisdiction to modify their own injunctions");

Mann Manufacturing, Inc. v. Hortex, Inc., 439 F.2d 403 (Sth Cir. 1971) ("issuing court has
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continuing power to supervise and modify its injunctions in accordance with changed
circumstances").

If a trial court loses jurisdiction over an operative sealing order, interested third
parties are prevented from attacking the validity, length, or scope of the order. All
sealing orders would exist in perpetuity, never allowing for the possibility that, at some
future date, the compelling interests sought to be protected by sealing may have
dissipated. In short, such a ruling places all sealing orders in a jurisdictional vacuum
thirty days after judgment is entered, making them completely free from attack or
examination. Given the public’s fundamental interest in open court proceedings, such a
legal rule is unacceptable. A trial court must maintain the power to enforce, alter, or
vacate their sealing orders until such orders expire by their own terms or are vacated by

the court.

G. APPEALS FROM SEALING ORDERS SHOULD BE GOVERNED BY THE LAWS
APPLICABLE TO TEMPORARY INJUNCTION APPEALS

A sealing order is a form of temporary injunction: it restricts certain conduct for
a period of time. Mickle v. Garrert, 110 S.W.2d 1235, 1237 (Tex. Civ. App. -- Eastland
1937, no writ) (the ﬁue character of an injunction is determined by its function and
effect, not its name). The Texas Legislature has expressly provided for the interlocutory
appeal of temporary injunctions. Tex. Civ. Prac. & Remedies Code § 51.014(4) (Vernon
1988); Fleming Companies, Inc. v. Due, 715 S.W.2d 855, 856 (Tex. App. -- Beaumont

1986, no writ) ("The appeal of a district court order, either granting or denying a
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temporary injunction, is an appeal from an interlocutory order which is authorized by
law."). Sealing orders should be appealable as temporary injunctions.

In addition, any order granting or overruling a motion to dissolve a sealing order
should be appealable in the same manner as a temporary injunction. In Tober v. Turner
of Texas, Inc., 668 S.W.2d 831, 834 (Tex. App. -- Austin 1984, no writ), the court of
appeals noted that an order overruling a motion to dissolve a temporary injunction is an
appealable interlocutory order. 668 S.W.2d at 834. Any sealing order or an order
granting or overruling a motion to dissolve a sealing order should be -appealable by any

person under Tex. Civ. Prac. & Remedies Code § 51.014(4) (Vernon 1988).

VII.
CONCLUSION
In light of the overwhelming authority requiring courts to satisfy the constitutional
and common law requirements for sealing court records, the following is a proposed
Texas Rule of Civil Procedure 76a for sealing court records, complete with annotations

to supporting case law.
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The Proposed Rule On Sealing Court Records

By John H. McElhaney
Thomas S. Leatherbury

Background
The operation of the courts with public funds clearly subjects
court records to public scrutiny. As the Seventh Circuit has held:
The public's right of access to judicial
records has been characterized as "fundamental
to the democratic stat(e]."™ . . . The policy
reasons for granting public access to criminal
proceedings apply to civil cases as well.
These policies relate to the public's right to

monitor the functioning of our courts, thereby
insuring quality, honesty and respect for our

legal system.
Unfortunately, not all Texas civil courts have given proper
weight to the public's right of access to court records and the

policy considerations underlying this right. In November 1987, Thé

Dallas Morning News published a series of articles on the practice

of sealing civil court records in Dallas County. During its
investigation, The Dallas Morning News found that, since 1980, over
200 non-child-related cases had been partially or totally sealed.
District judges had sealed court records at the mere request of one
or more of the parties to the suit, without prior notice to the
public, without any opportunity for the public to be heard, without
any hearing, and without the required showing of proper and
constitutionally permissible grounds for sealing. In many
instances, Dallas County judges had entered sealing orders that
were overbroad, sealing the entire file rather than only the
material shown to justify sealing. Furthermore, the judges'

sealing orders explaining the reasons, if any, for sealing the

-1-
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records, had often been sealed as well. In those instances when
the sealing order had not been sealed, most of the sealing orders
contained inadequate reasons or no reasons at all to justify
sealing. Finally, many court records had been improperly treated
as sealed in perpetuity because the sealing orders did not state
a length of time for which the records were to remain sealed.?
There is no reason to believe that the Dallas County experience was
unique or substantially different than that in other parts of the
State. These practices and the disparate standards for sealing
contained in various local rules throughout the State clearly
indicated the need for a comprehensive, uniform rule governing the
sealing of civil court records.

On June 14, 1989, Governor Clements signed into law House Bill
1637, which had been introduced and sponsored by Representative
Orlando Garcia of San Antonio, enacting Section 22.010 of the Texas
Government Code. Effective September 1, 1989, this legislation
provides: |

SEALING OF COURT RECORDS. The Supreme Court
shall adopt rules establishing guidelines for
the courts of this state to use in determining
whether in the interest of justice the records

in a civil case, including settlements, should
be sealed.

The Texas Supreme Court submitted the issue to its Rules
Advisory Comﬁittee for recommendation, and Chairman Luther H.
Soules, III appointed a subcommittee to propose a draft rule. The
subcommittee, co-chaired by Charles M. Herring, Jr. and Charles

"Lefty" Morris, conducted public hearings on November 18, 1989 and
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December 15, 1989 and also received substantial input at the Texas
Supreme Court's public hearing on November 30, 1989. More than
twenty-five participants, including defense lawyers, plaintiffs'
lawyers, and representatives of public interest and citizens!
groups, attended and provided valuable information at the hearings.
The subcommittee accumulated several hundred pages of draft
proposals, court decisions, law review commentaries, and position
statements from many diverse sources. The proposed rule is, of
course, the product of the discussion, the debate, and the
necessary compromises which are endemic to the open discussion and

consideration of the sealing issue.

The Compelling Need Standard

The proposed rule begins with the indisputable presumption
that all civil court records are open to the public.? In those
rare instances when civil court records should be sealed, the court
must first satisfy certain substantive and procedural due process
requirements. 1In paragraph (A) (1), the proposed rule defines the
"compelling need" standard which the party seeking sealing must
meet to obtain an order sealing "court records." The compelling
need test has been recognized and applied by numerous federal
circuit courts and stéte appellate courts as the appropriate
standard in cases involving claims of access to court records.®

In order to establish that a compelling need for sealing
exists, the movant must establish all of the following by a

preponderance of the evidence:
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a) a specific interest sought to be protected by sealing
clearly outweighs the interest in open court records and will
suffer immediate and irreparable harm if the court records are not
sealed;’®

b) no 1less restrictive alternative will adequately
protect the specific interest sought to be protected;®

c) sealing will effectively protect the specific
interest sought to be protected without being overbroad; and

d) sealing will not restrict public access to
information concerning matters related to public health or safety,’

or to the administration of public office or the operation of

government.®
Definition Of Court Records

The definition of "court records" contained in paragraph
(A) (2) was one of the most thoroughly discussed and debated
provisions of this proposed rule. For the purpose of this proposed
rule, the term "court records" includes "all documents and records
of any nature filed in connection with any matter before a district
or county court in any jurisdiction in the State of Texas," except
for filed settlement agreements which do not "restrict public
access to matters concerning public health or safety or to
information concerning the administration of public office or the
operation of government."® The term "court records" does not
include discovery material simply exchanged between the parties and

not filed with a court, or documents filed with a court in camera,
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solely for the purpose of obtaining a ruling on the discoverability

of such documents.?!’

Notice And Hearing Provisions

The notice and hearing provisions contained in paragraphs
(B) (1) and (2) are designed to ensure that the public does not lose
its right of access to civil court records without proper
procedural safeguards.'}

The proposed rule requires the party seeking sealing to file
a written motion in support of the sealing request, to obtain a
hearing on the motion, and to post notice of the requested sealing
at the place where notices for meetings of county governmental
bodies are required to be posted. The rule details the specific
information that must be contained in the notice and provides that
the notice shall be posted at least fourteen days prior to the
hearing on the motion to seal. The.movant must also file a
verified copy of the posted notice with the Clerk of the Supreme
Court of Texas who, in turn, shall post the notice in a public
place.

The rule further provides for a hearing in open court on the
motion to seal and specifically provides that non-parties may
intervene for the limited purpose of participating in this hearing.
The proposed rule provides the court with discretion to conduct an
in camera inspection of specific records "where necessary to

prevent disclosure of records sought to be protected." Finally,
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the court may consider affidavit evidence at the hearing if the

affiant is present and available for cross-examination.

Temporary Sealing Orders

Paragraph (B) (3) of the proposed rule provides for temporary
sealing orders when a specific interest of the party seeking
sealing will suffer immediate and irreparable injury before the
party can comply with the notice and hearing provisions contained
in paragraphs (B) (1) and (2). The temporary sealing order
procedures draw upon the procedures used in obtaining temporary
restraining orders under Tex. R. Civ. P. 680. After obtaining a
temporary sealing order, the party seeking sealing must post notice
and comply with the hearing provisions contained in the proposed
rule. The proposed rule further provides that a party, including
an intervenor, may seek a prompt dissolution or modification of any

temporary sealing order.

Requirements For Sealing Orders

The proposed rule specifies the prerequisites of any sealing
order in paragraph (B) (4) and prohibits the sealing of any sealing
order or motion to seal.? It is axiomatic that, for a sealing
order to conform to the "least restrictive alternative"
requirement, the order must contain the specific portions of the
court records to be sealed, the specific findings of fact and
conclusions of law, and the length of time the records are to

remain sealed.!®
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Continuing Jurisdiction

The provision concerning continuing jurisdiction in paragraph
(C) of the proposed rule acknowledges and affirms the trial court's
power to enforce, to modify, or to vacate its sealing orders.!*
This provision also affirmatively recognizes the public's right to
intervene before or after judgment in connection with sealing
orders. If a trial court lost jurisdiction over an operative
sealing order, interested third parties would be prevented from
attacking the validity, length, or scope of the order, and all
sealing orders would exist in perpetuity, never allowing for the
possibility that, at some future date, the compelling need for
sealing may have dissipated. Given the public's fundamental
interest in open court proceedings, such a legal rule is
unacceptable. The public must have the right to intervene before
or after judgment, and a trial court must maintain the power to
enforce, alter, or vacate its sealing orders until such orders

expire by their own terms or are vacated by the court.!®

Appeal Rights

Because of the importance of plenary appellate review of trial
court rulings concerning motions to seal, paragraph (D) of the
proposed rule provides that such rulings shall be deemed severed
and a final, appealable judgment. The appeal provisions reinforce
the notice and hearing provisions and the trial court's obligation

to make specific findings in sealing any court records by providing
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that the trial court's failure to comply with the notice and
hearing provisions renders any sealing order void and of no force
and effect and that the trial court's failure to make specific
findings in the sealing order shall never be harmless error and

shall be reversible error.

No Withdrawal Of Court Records

Paragraph (E) of the proposed rule anticipates the possibility
that a litigant would attempt to circumvent the strictures of this
rule by simply withdrawing pleadings or other court records. The
proposed rule prohibits the withdrawal of any court records "except

as expressly permitted by specific statute or rule."®
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FOOTNOTES

Matter of Continental Illinois Securities Litigation, 732 F.2d
1302, 1308 (7th Cir. 1984) (citations and footnotes omitted);
accord, Houston Chronicle Publishing Co. v. McMaster, 598
S.W.2d 864, 866-67 (Tex. Crim. App. 1980) (guoting Shiras v.
Britt, 589 S.W.2d 18, 20 (Ark. 1979) ("the handling of the
publlc s business in secret and behind closed doors not only
causes the public to view the results with distrust, but it
deprives the public of sufficient knowledge to make adjustment
or reform in the law or the judiciary").

Additionally, in the two reported Texas cases involving post-
judgment attacks on sealing orders, the courts had held that
intervention was not proper after judgment and that the court
which entered the sealing order lost jurisdiction over the
case and the record when the judgment became final. See Times
Herald Printing Co. v. Jones, 730 S.W.2d 648 (Tex. 1987);

Express-News Corp. V. Spears 766 S.W.2d 885 (Tex. App. -~- San
Antonio 1989, no writ).

Paragraph (B) of the proposed rule provides that "[a]ll orders
of any nature and all opinions made in the adjudication of
cases are specifically made public information and shall never
be sealed." See Tex. Rev. Civ. Stat. Ann. art. 6252-17a
§ 6(12) (Vernon Supp. 1990). The presumption of access to
other civil court records rests most squarely on the common
law, see Nixon v. Warner Communications, Inc., 435 U.S. 589,
597 (1978); Bank of Am. Nat'l Trust & Sav. Ass'n v. Hotel
Rittenhouse Asso., 800 F.2d 339 (3d Cir. 1986), later appeal,
844 F.2d 1050 (3d Cir. 1988); Wilson v. American Motors Corp.,
759 F.2d 1568 (121th Cir. 1985); Brown & Williamson Tobacco
Corp. v. Fed. Trade Comm'n, 710 F.2d 1165 (6th Cir. 1983),
cert. denied, 465 U.S. 1100 (1984). The presumption of access
also draws upon the First Amendment to the United States
Constitution, see Publicker Industries, Inc. v. Cohen, 733
F.2d 1059 (3d Cir. 1984), and Article I, § 8 of the Texas
Constitution. Cf. Channel 4, KGBT v. Briggs, 759 S.W.2d 939,
944 (Tex. 1988) (Gonzalez, J., concurring) (the free speech
and free press clauses of Article I, § 8 are even broader than
those contained in the First Amendment); Houston Chronicle
Publishing Co. v. Shaver, 630 S.W.2d 927 (Tex. Crim. App.
1982) (Article I, § 8 guaranteed public's right to attend
suppression hearing in criminal case even though precedent
under First Amendment appeared unclear at the time). The
proposed rule exempts from this presumption of access civil
court records which are sealed by reason of specific statutes.
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Fed. Trade Comm'n v. Standard Fin. Management Corp., 830 F.2d

404, 410-12 (1st Cir. 1987); Application of CBS, Inc., 828
F.2d 958, 960 (2d Cir. 1987); Wilson v. American Motors Corp.,
759 F.2d 1568, 1571 (11th Cir. 1985); In re Knoxville News-
Sentinel, 723 F.2d 470 (6th Cir. 1983); Joy v. North, 692 F.2d
880 (2d Cir. 1982), cert. denied sub nom. Citytrust v. Joy,
460 U.S. 1051 (1983); Goldberg v. Johnson, 485 So. 2d 1386
(Fla. App. 1986); Mary R. v, B. & R. Corp., 149 Cal. App. 3d
308, 196 Cal. Rptr. 871 (1983).

The proposed rule does not specify or define the interests
which mdy, in exceptional circumstances, overcome the
presumption of openness. Rather, the proposed rule is broad
enough to encompass legitimate trade secrets, private sexual
or medical matters, and other protectible interests
established on a case~by-case basis. However, it is axiomatic
that the parties' desire to have their lawsuit conducted in
private does not suffice to seal the records. See, e.qg., Fed.
Trade Comm'n v. Standard Fin. Management Corp., 830 F.2d 404
(1st Cir. 1987); Atlanta Journal v. Long, 369 S.E.2d 755 (Ga.
1988). Moreover, a settlement stipulation to seal the court
records does not justify sealing. Wilson v. American Motors
corp., 759 F.2d 1568, 1571 (1l1ith Cir. 1985); Mary R. v. B. &
R. Corp, 149 Cal. App. 3d 308, 196 Cal. Rptr. 871 (1983).

Publicker Industries, Inc. v. Cohen, 733 F.2d 1059 (34 Cir.
1984) ; Newman v. Graddick, 696 F.2d 796, 802 (11th Cir. 1983);

see Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 607
(1982) ; Smith v. Daily Mail Publishing Co., 443 U.S. 97, 101-

03 (1979); Application of National Broadcasting Co., 828 F.2d
340, 347 (6th Cir. 1987).

In re "Agent Orange" Product Liability Litigation, 98 F.R.D.
539, 547 (E.D.N.Y. 1983).

Miami Herald Publishing Co. v. Collazo, 329 So. 2d 333 (Fla.
App.), cert. denied, 342 So. 24 1100 (Fla. '1976).

But see Bank of Am. Nat'l Trust & Sav. Ass'n v. Hotel
Rittenhouse Asso., 800 F.2d 339 (3d Cir. 1986), later appeal,
844 F.2d 1050 (3d Cir. 1988) (settlement agreement filed in
connection with motion to enforce is "public component" of
civil trial).
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10.

11.

12.

13.

14.

15.

16.

See Rushford v. The New Yorker Magazine, Inc., 846 F.2d 249,
253-54 (4th Cir. 1988), gquoting In re "Agent Orange" Product

~Liability Litigation, 98 F.R.D. 539, 544-45 (E.D.N.Y. 1983).

In re Knoxville News-Sentinel Co., 723 F.2d 470 (6th Cir.
1983); Newman v. Graddick, 696 F.2d 796 (11th Cir. 1983); In

re Knight Publishing Co., 743 F.2d 231 (4th cCir. 1984)

(criminal case); see generally Goldberg v. Kelly, 397 U.S. 254
(1970) .

See, e.g., Globe Newspaper Co. v. Pokaski, 684 F. Supp. 1132
(D. Mass. 1988), aff'd in pertinent part, 868 F.2d 497 (ist

cir. 1989).

See, e.g., Atlanta Journal v. Long, 369 S.E.2d 755 (Ga. 1988);
Mary R. v. B. & R. Corp., 149 Cal. App. 3d 308, 196 Cal. Rptr.

871 (1983).

Tyler v. St. ILouis Southwestern Railway Co. of Texas, 405
S.W.2d 330, 332 (Tex. 1966) ("jurisdiction [to modify
judgment] lies with the trial court in which the case was
pending when final 3judgment was rendered"); State v.
Associated Metals & Minerals Corp., 616 S.W.2d 305, 310 (Tex.
App. -- Houston [14th Dist.] 1981), rev'd on other grounds,
635 S.W.2d 407 (Tex. 1982) ("courts undoubtedly have
jurisdiction to modify their own injunctions"); see also Mann
Manufacturing, Inc. v. Hortex, Inc., 439 F.2d 403 (5th Cir.
1971) ("issuing court has continuing power to supervise and
modify its injunctions in accordance with changed
circumstances").

This provision overcomes the holdings in Times Herald Printing
Co. v. Jones, 730 S.W.2d 648 (Tex. 1987), and Express-News
Corp. v. Spears, 766 S.W.2d 885 (Tex. App. =-- San Antonio
1989, no writ).

See, e.g., Tex. R. Civ. P. 75 and 75b.
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LEA & CHAMBERLAIN
ATTORNEYS & COUNSELORS AT LAW
301 CONGRESS AVENUE
EIGHTEENTH FLOOR

AUSTIN, TEXAS 78701

DAVID E. CHAMBERLAIN (612) 474-9124

TELECOPIER (512) 474-8582

I oppose the current draft of proposed Rule 76a together
with the companion amendment to Rule 166b(5). While discouraging
settlement, the proposals encourage the addition of intervening
parties, the filing of motions, the mandatory setting of hearings
and the filing of appeals.

These rules would produce radical changes in pretrial and
trial practice for lawyers attempting to protect confidential and
proprietary information of clients involved in most types of
litigation, including personal injury suits, commercial
litigation, family law and trade secrets litigation. In its
present form, the draft rule would make virtually impossible the
protection of valuable or highly sensitive confidential
information even when there is no, or very 1little, public
interest in disclosure, and would increase dramatically the
amount of 1litigation time, delay and expense associated with
efforts to protect confidential information. Proposed Rule 76a
would also seriously impede the settlement of many lawsuits,

thereby undermining the strong public policy in Texas law in
favor of settlements.

The version of Rule 76a proposed by the Texas Supreme Court
Advisory Committee would create an elaborate, time-consuming and
cumbersome procedure applicable to the sealing of ‘“court
records." Essentially, the procedure requires a motion and
fourteen days’ public notice before any "court records" may be
protected from disclosure. The term "court records®” includes
discovery documents relating in any way to "public health or
safety" and settlement agreements (whether or not filed of
record) that “"restrict public access" to ‘"public health or
safety" matters. One or more public hearings must be held in
which anyone can intervene and from which any intervenor can
appeal. At the hearing an extremely strict, and as a practical
matter nearly impossible, standard of "compelling need" must be
met in order to protect confidential information from disclosure.
Several problems are evident in this procedure.

"Compelling Need." Rule  76a creates an extraordinarily
stringent and difficult standard of "compelling need" that must
be shown in order to protect from public disclosure any "court
records" including most discovery and settlement agreements in
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most personal injury cases. Civil cases in which the standard
can be met will be extremely rare.

The rule will prevent protection of sensitive confidential
information in many cases in which courts have traditionally and
sensibly recognized that such non-disclosure is entirely
appropriate to protect important privacy or property interests,
such as divorce suits, cases involving sexual abuse of children
and cases involving valuable trade secrets and other proprietary
information.

The mandatory “"compelling need" showing includes the
following requirements: a "specific interest" that “clearly
overrides" the "presumption that all court records are open to
the general public"; that such interest will suffer "immediate
and irreparable harm"; that no less restrictive alternative will
adequately protect the specific interest; that sealing will
effectively protect the specific interest without Dbeing
overbroad; and that sealing records will not restrict public
access concerning matters related to "public health or safety" or
the operation of government.

Apparently that strict standard of “compelling need"
resulted from the view that any restriction of access to court
records involves First Amendment rights and requires a standard
of strict scrutiny. 1In fact, that view is simply incorrect.

No decision from the United States Supreme Court, the Texas
Supreme Court or the Fifth Circuit Court of Appeals has ever held
that there is a First Amendment right of access to civil court
records, much less to unfiled discovery materials or settlement
agreements. 1Indeed, several federal appellate courts have held
that there is no such constitutional right of access.l

A more appropriate standard should provide for an even-
handed balancing of competing interests, recognizing the unique
role that trial courts play in controlling their own records, as
well as the common law presumption of access to records. The
United States Supreme Court recognized this balance in Nixon v.
Warner Communications, Inc.2 The Court stated:

"It is uncontested . . . that the right to inspect
and copy judicial records is not absolute. Every court
has supervisory power over its own records and files,
and access has been denied where court files might have
become a vehicle for improper purposes. For example,

1. See, e.g., Wilson v. American Motors Corp., 759 F.2d 1568
(1lth Cir. 1985); In_Re Reporters Committee, 773 F.2d 1325
(D.C. Cir. 1985); Bellow Broadcasting Corp. v. Clark, 774
F.2d 423 (5th Cir. 1981).

2. 435 U.S. 589, 598 (1978).
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the common-law right of inspection has bowed before the
power of a court to insure that its records are not
‘used to gratify private spite or promote public
scandal’ through the publication of ’the painful and
sometimes disgusting details of a divorce case.’ . . .
Similarly, courts have refused to permit their files to
serve as reservoirs of libelous statements for press

consumption, . . . oOor as sources of business
information that might harm a litigant’s competitive
standing . . . . The few cases that have recognized

such a [common law right of access] do agree that the
decision as to access is one best left to the sound
discretion of the trial court, a discretion to be
exercised in light of the relevant facts and
circumstances of the particular case."3

Discovery. The practical effect of Rule 76a and the
proposed corresponding amendment to Rule 166b(5) would be to
subject many pretrial discovery materials to the cumbersome and
time-consuming procedures of 76a. Specifically, the amendment to
Rule 166b(5) provides that no protective order or agreement
relating to "protecting [sic] disclosure of information
concerning matters of public health or safety or information
concerning the administration of public office or the operation
of government" shall be valid unless the party seeking protection
files the discovery and complies with Rule 76a.

The application of Rule 76a to discovery materials is a
dramatic reversal of law and public policy throughout the United
States. Historically, courts have treated the results of
discovery differently from the public parts of a civil trial.
The United States Supreme Court expressly recognized this
distinction in Seattle Times Company v. Rhinehart,4 in holding
that a trial court had properly issued an order protecting from
disclosure the results of certain discovery and that the "strict
scrutiny" standard of the First Amendment did not apply:

3. 435 U.S. at 598-99.

4. 467 U.S. 20 104 s.Ct. 2199 (1984). See also, C. R. Anderson
V. Cryovac, Inc., 805 F.2d 1,13 (1st Cir. 1986)
("[D]iscovery is fundamentally different from those
proceedings for which a public right of access has been
recognized. There is no tradition of public access to
discovery and requiring a trial court to scrutinize
carefully public claims of access would be incongruous with
the goals of the discovery process."); In Re Alexander Grant
& Co. Litigation, 820 F.2d 352, 355 (llth Cir. 1987)
("appellant’s common law right of access does not extend to
information collected through discovery which is not a
matter of public record"); F.T.C. v. Standard Financial
Management Corp., 830 F.2d 404, 409 (1lst Cir. 1987).
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“"Moreover, pretrial depositions and
interrogatories are not public components of civil
trial.

19. Discovery rarely takes place in public.
Depositions are scheduled at times and places most
convenient to those involved. Interrogatories are
answered in private. Rules of Civil Procedure may
require parties to file with the clerk of the
court interrogatory answers, responses to requests
for admissions, and deposition transcripts. See
Fed. Rule Civ. Proc. 5(d). Jurisdictions that
require filing of discovery materials customarily
provide that trial courts may order that the
materials not be filed or that they be filed under
seal. See 1ibid; Wash. Super. Ct. Civil Rule
26(c). Federal district courts may adopt local
rules providing that the fruits of discovery are
not to be filed except on order of the court.
See, e.qg., C.D. Cal. Rule 8.3; S.D.N.Y. Civ. Rule
19. Thus, to the extent that courthouse records
could serve as a source of public information,
access to that source customarily is subject to
the control of the trial court.

Such proceedings were not open to the public at common
law, . . . and, in general, they are conducted in
private as a matter of modern practice. . . . Much of
the information that surfaces during pretrial discovery
may be unrelated, or only tangentially related, to the
underlying cause of action. Therefore, restraints
placed on discovered, but not yet admitted, information
are not a restriction on a traditionally public source
of information. Finally, it is significant to note
that an order prohibiting dissemination of discovered
information before trial is not the kind of classic

prior restraint that requires exacting First Amendment
scrutiny."5

The rule’s inclusion of all "matters of public health or
safety" is vague and ambiguous, but appears sufficiently
overbroad to embrace almost all products liability, premises
liability and other personal injury suits, not to mention
business litigation involving physicians or medical care
providers. By the same token, a personal injury plaintiff will
find it difficult to conceal the results of a court ordered
physical or psychiatric examination.

It is distressing that the Advisory Committee has proposed
such a stringent and unwieldy rule that literally binds the
wrists of our trial judges. It assumes, without any basis
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whatsoever, that our courts and litigants have bused current
rules. I submit that the procedure authorized by current Rule
166b(5)(c), allowing sealing and other protective orders upon a
showing of "good cause" more properly vests in the trial court
the discretion to deal with the many and varied discovery

disputes that can arise involving the disclosure of confidential
information.

Applying Rule 76a to discovery guarantees an increase in
pretrial motions and hearings, further burdening our already
over-worked trial judges and congested trial court dockets.

Settlements. Proposed Rule 76a would apply to "settlement
agreements, whether or not filed of record, which restrict public
access to matters concerning public health or safety or to
information concerning the administration office or the operation
of government." One should question whose interests are being
served by this proposed change. '

Applying the public notice/public hearing procedure even to
unfiled settlement agreements represents a radical departure from
existing law and would undermine the strong traditional public
policy in Texas favoring settlements.6 Settlement considerations
are even more important today with the overwhelming dockets of
some of our courts. Furthermore, in certain instances parties
simply cannot afford to settle even frivolous lawsuits by means
of public settlement, for to do so would open the floodgates to
an endless series of additional frivolous claims. Simply stated,
if plaintiff and defendant cannot settle a case on their own
terms, they may choose to forego settlement altogether. The
proposed rule would effectively abolish the right to enter into
such confidential settlements of products liability and personal
injury cases, as well as cases involving physicians or hospitals.

Appeal. The provisions of proposed Rule 76a dealing with
continuing jurisdiction and appeal allow any person to intervene
at any time to attempt to seal or unseal court records and allow
any such intervenor (@t —m E=paaedy. to take an immediate appeal
from any order sealing court records. Moreover, the rule in no
way limits intervention or hearings to a single resolution of the
merits. This raises the possibility of multiple interventions at
different times by different parties with multiple interlocutory
appeals. 1In cases involving substantial document production, the
potential for ever-increasing delay and expense is obvious.

Conclusion. The important considerations in favor of open
access to court records need be balanced to some extent against

6. See, e.qg., Fernandez v. Tellez, 663 S.W.2d 91 (Tex. App. =--
El Paso 1983, no writ) (even the strong policy of DTPA
statute to protect consumers does not override the stronger
policy of the law favoring settlements); Bass v. Phoenix
Seadrill/78 Ltd., 749 F.2d 1154 (5th Cir. 1985).
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the fundamental interests of our citizens in the rights of
privacy? and property. A reasonable rule concerning the
disclosure of confidential information is needed. Unfortunately,
proposed Rule 76a is one-sided, makes impossible the protection
of legitimate confidential information, and would result in
expensive and unnecessary pretrial delay, motions, hearings, and
interlocutory appeals.

I urge each member of the Bar to review the proposed rule
- carefully and to analyze the practical difficulties that the rule
would create for pretrial discovery, trial and settlement, in
addition to the very real threat to litigants’ privacy and
property rights.

7. Both the United States Supreme Court and the Texas Supreme
Court have recognized the right of privacy. See, e.qg.,

Griswold v. Connecticut, 381 U.S. 479 (1965); Billings v.
Atkinson, 489 S.wW.2d 858 (Tex. 1973).
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PROPOSED RULE 76a: A RADICAL TURNING
POINT FOR TRADE SECRETS

By: Gale R. Peterson, Esq.l

Proposed Rule 76a represents a revolutionary and radical
change in the practice of trade secret and related intellectual
property law litigation in the state courts of Texas. Adopting
the proposed rule without explicit safeguards for trade 3secrets
and sensitive commercial information will make it unusually
difficult, and perhaps impossible, to properly protect and
preserve valuable vested propexty rights. The rule, as presently
drafted, will not only encourage but mandate costly battles far in
advance of ¢trial over whether there are protectable property
interests at stake,. The rule further raises the spectre that
third parties, as well as 1litigants, will face court orders
forcing the disclosure of valuable trade secret and commercial
information under a pretext of public health or safety.

As Texas moves into a new decade of economic development by
attempting to foster and attract new businesses devoted to
commercialization of technologies, adopting such a rule 1is both
ill-advised and poorly timed. The reputation the 8tate of Texas
currently enjoys in the technology community of effective,
efficient protection for 1intellectual property rights will be
tarnished, perhaps irreparably. Parhaps most troubling and
saddening is that this imporxtunate rule could be readily and
easily revised to accommodate the Jjustified needs of Texas

intellectual property owners,
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Elsewhere in this issue of the Journal are articles advocating
the urgent need for a rule which would have the effect of curing
abuses of sealing orders. There can be little doubt that abuses
exist and create a rational basis for adopting a rule limiting
unfettered use of sealing orders. But a rule that goes too far
will have the equally abusive effect of causing our Texas citizens
to lose valuable rights for no just purpose. Such a result does
not meet a public need and, in fact, can have far-reaching,
unanticipated effects.

Although intangible property interests,? such as trade
secrets, confidential and proprietary information, know-how, and
show-how  have long been important,3 our current age of
technology has created an even greater emphasis on protecting and
preserving those rights. Tens of billions of dollars are spent
each year on research and development, The federal government
alone annually spends in excess of $60 billion funding research
and development. Developments created under those R&D investments
are protected under both state and federal statutes, as well as
the common law.

The feature common to all of those laws is the creation of a

property interest. The creation of a proparty interest, in fact,
lies at the very core of our system for protecting and preserving

those interests. Property interests in Langible personal property
are relatively easy to recognize and, to some aextent, relatively

easy enforce. Misappropriating a new semiconductor chip or the

4423K
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designs .for a new blowout preventor is not materially different
than stealing other items of personal property, for example, one's
automobile, Because such items are tangiblae, they <can be

protected by physical means such as keeping them under lock and
key.

Iptangible property interesif' on the other hand, arae, by
definition, more abstract and thus more difficult to preserve and
protect. But they are no less property interests. And therein
lies the crux of the problem with Rule 76a as presently proposed.
The rule stems from a premise that there is an overriding,
all-inclusive public right to access information subject to
disclosure during litigation. But civil 1litigation is‘primarily
intended to resolve a dispute between ¢the 1litigating parties.
Simply because two or more parties have a 1itigated‘dispute does
not c¢reate a public right to have access to all information
related to that dispute. Furthermore, neither the rule nor its
premise distinguishes between public and private information. The
companion amendment to Rule 166b (5), indeed, would preclude the
entry of protective orders, now common in trade secret and
intellectual ©property 1law 1litigation, unless the procedure
dictated by proposed Rule 76a is followed. Thus, the premise 6f
an overriding public right of access would apply to otherwise
private information produced during discovery as well as that

information made part of "Court Records” under the proposed rule's

sweeping definition.

4423K
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In analyzing the true effect of this rule, it is important to
recognize that our rules on discovery, as well as our other
procedural rules, apply not only to the parties, but to third
parties as well who may have information or materials relevant to
the dispute. Our current 1liberal discovery rules were intended
for the sole purpose of assisting the parties in the preparation
and trial, or the settlement, of 1litigated disputes. They wera
not intended as a vehicle to force disclosure of otherwise private
information, or ¢to, in effect, provide “free" discovery of a
company's business, products, or finances. That is even more true
with respect to third parties.

It is further important to recognized that these disclosures
are forced under the power of the court. Absent litigation, there
would be no right of public access to an 1individual's or a
company's internal records, information and files. Nowhere in the
history of the development of our substantive or procedural law is
there any indication that our rules on liberal discovery were
intended to serve a broader public purpose of forcing disclosure
of otherwise private, privileged, or confidential information.
Indeed, Justice Berger wrote in his concurring opinion in Gapnatt
Co.. Inc. v. DePasguale:?

(DJuring the last 40 years in which the pretrial processes

have been enormously expanded, it has never occured to anyone,
so far as I aﬁ aware, that a pre-trial deposition or pre-trial
interrogatories were other than wholly private to the

litigants.
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It is clear, moreover, from experience, that our liberal rules of
discovery have themselves 1lead to a significant potential for
abuse, That abuse i3 not 1limited to matters of delay and
expense, Discovery has every potential for seriously invading the
privacy interests of both the litigants as well as third partiés
brought into the litigation simply because they possess relevant
information. But those privacy interests have been weighed
secondary to the interests of obtaining justice in 1litigation.
Nevertheless, those broad rules mandating discovery of otherwise
private information have always carried the procedural and
substantive safeguard of protective and sealing orders. Although
the courts could and would force disclosure of otherwise private
information, that disclosure would be subject to the power of the
court to 1limit the wuse and further dissemination of such
information. There is the opportunity, now that those safeguards
are stringently limited by proposed Rule 76a, for 1litigants (and
under the proposed rule, others) to obtain, incidentally or by
design, information that not only is irrelevant or marginally
relevant to the issues being litigated, but information which
could be irreparably damaging if publicly disclosed.

As a general rule, a defendant in 1litigation faced with
allegations involving a misappropriation of an intangible property
interest is entitled to be informed of the property interest at
issue. Relief, in fact, has been denied where a plaintiff has

failed or refused to identify the asserted trade secrets or other

4423K
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information allegedly misappropriated.5

Also, in defending
against such allegations, such defendants are frequently placed in
the position of having to disclose their own valuable trade secret
or confidential information.® Such requirements coupled with
liberal discovery rules frequéntly have led experienced litigators
to agree to a form of protective order which secured both
information produced during discovery and information which was
required to be disclosed in pleadings and other court records.
Such orders typically precluded further dissemination and improper
use. Agreeing to such a protective order permitted discovery to
continue with minimal court involvement and generally advanced the
litigation to the advantage of both parties. Discovery disputes,
however, periodically required the filing of motions and briefs
that disclosed all or a portion of the information covered by such
protective orders. Protective orders have frequently covered that
possibility by requiring that such information be filed with the
court under seal,. Further, when the 1litigation required that
trade secret or confidential information be disclosed in court
records, orders sealing tﬁat limited information from public view
were necessary. If such a sealing order were not entered, the
valuable property rights in that information would be irreparably
1ost.7 Forcing parties in such 1litigation to go through the
procedures mandated by currently proposed Rule 76a will stall and

add delay to such litigation, with no appreciable benefit to the

parties or the public at large. Indeed, the proposed rule will
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likely spawn mini-trials well in advance of trial on whether any
protectable information is at issue. Perhaps most importantly,
the proposed rule will add substantially to the already high
litigation costs for Intellectual property disputes, Not only
will the procedures mandated by Rule 76a create that additional
expense, but parties now will have additional incentives to resist
discovery leading inevitably to protracted discovery battles.

The proposed rule c¢reates those problems by failing to
recognize that the vested property interest of an intangible
property right, by definition, carries a "compelling need" not to
be disclosed to the public because that disclosure would cause an
immediate 1loss (or at least an impairment o¢£f) ¢that property
right. The very reason that such property rights are recognized
is because the information is pot public. Even matters of public
policy do not create a carte blanche for disclosure of such
information. For example, in Ruckelshaug v. Mgnnan;g__gnmganx,a
the Supreme Court reviewed a federal law covering the registration
of pesficides. That law required that Monsanto disclose
information regarding the pesticide to the Environmental
Protection Agency ("EPA") in order to obtain a registration to
market the pesticide. That 1law, based on a public policy
rationale, permitted the EPA to disclose that information to
Monsanto's competitors and tha public. The district court held
the statute constituted a taking of Monsanto's "property" without

just compensation in violation of the due process requirements of

-
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the Fifth Amendment of the U.S. Constitution.’ The Supreme

Court agreed that Monsanto's property interest was protected by

the Fifth Amendment:

This general perception of trade secrets as property is
consonant with a notion of "property" that extends beyond land
and tangible goods and includes the products of an
individual's "labor and invention."

"X KR R RN

That intangible property rights protected by gtate law  are
mﬂmmumnwmmmm;w

Courts ol

[Emphasis added.]

A major treatise in the field of trade secret law states: "In
view of Monsganto, supra, the federal government under the Fifth
Amendment and the states under the Fourteenth Amendment should be
precluded from enacting laws or regulations that take trade

secrets for public use without Jjust compensation, or destroy or

transfer them for private use at a11."11

Moreover, those
property interests at stake extend well-beyond technical-type data
or information traditionally viewed as a "trade secret".
Confidential  Dbusiness information is likewise property as
recognized by the Supreme Court in Carpenter v. uni;gd_ﬁijhga,lz
finding that information gathered for the Wall Street Journal
constituted "money or property" for purposes of the federal mail
and wire fraud statutes!> prior to publication. The Court
wrote: "Confidential information acquired or compiled by a

corporation in the course and conduct of its business is a species

of property to which the corporation has the exclusive right and

-8=-
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benefit, and which a court of equity will protect through the
injunctive process or other appropriate remedy."14

Additionally, the courts hsve recognized a right of privacy,
secured by the Fourth Amendment to the U,S. Constitution, in
confidential business information produced during discovery, but

not used at trial.15

Indeed, the D.C. Circuit has noted that
the drafters of the Federal Rules of Civil Procedure specifically
provided that the presumption of openness was outweighed by a
litigant's privacy interests in sensitive commercial information.
Rule 76a, and the accompanying amendment to Rule 166b,
furthermore represent a dramatic and radical departure from a long
list of both federal and state laws which recognize that the
vested property interests in trade secret and sensitive commercial
information, by definition, carry a "compelling need" that such
information not be disclosed. For example, the Federal Freedom of
16

Information Act specifically exempts trade secrets and

confidential commercial and financial information from

17

disclosure. The Privacy Act of 1974 prohibits, subject to

exemptions, disclosure of personal information without consent.

18

The Intarnal Revenue Code prohibits disclosure of information

regarding business affairs given for purposes of tax collection.
The Texas Open Records Act19 exeampts "trade secrets and
commercial or financial information obtained from a person and
privileged or confidential by statute or judicial decision.®

Indeed, the Act provides that it is misdemeanor to distribute such

4423K
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confidential information. In short, there 1is a fundamental

difference in the rights at issue which distinguish trade secrets
and other sensitive commercial information from other types of

information subject to public access,

As presently drafted, Rule 76a requires that the proponent of
a sealing order establish, by a preponderance of the evidence, the
four criteria listed in paragraphs (a)-(d). The debate leading up
to this proposal, including the express lack of specifie
provisions dealing with trade secret and sensitive commercial
information, leaves little doubt that those criteria are expected
to be strictly construed. Those criteria would not c¢reate, in
practice, an implicit exemption for trade secrets and sensitive
business information despite the fact that the property interests
at stake would inherently satisfy at 1least the criteria of
(a)-(c). Additionally, proponents of a sealing order (and even a
protective order c¢overing discovery, under the amendments to Rule
l166b) are placed in the impossible position of proving a negative
- namely, that the information sought to be protected does not
relate to public hsalth or safety, or the administration of public
office, or the operation of government. It would be the rare
instance in which information regarding a company's products would
not, at least to some degree, "relate” to those broad categories.
The situation would be different if the rule were one dealing with
a request for a government-granted privilege, such as a license to
sell pesticides as in Mopsanto. But this rule deals with
litigation and forced disclosure - not voluntary disclosure to
secure a privilege.

~10-
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In the same vein, the proposed rule forces the disclosure of
settlement agreements if they are broadly related to public health
or safety, or ¢to information concerning the administration of
public office or the operation of government. Intellectual
property litigation frequently involves businesses which choose to
settle their dispute on a commercial basis. Settlement agreements
are many times similar to a commercial contract the parties would
have negotiated outside of litigation., Non-public entities have
an axpaected right of privacy in those commercial agreements when
they contain provisions imposing obligations of confidentiality.
Under the proposed rule, however, those expectations of privacy
would be wutterly extinguished if the subject matter broadly
concerned public health or safety.

The protected property interests of trade secrets,
confidential and proprietary information, know-how, and show-how
are frequently and widely used by competing companies in our
modern competitive economy to create and offer improved goods ahd
services. Those 1intangible property righté are many-times the
sole competitive edge a company uses to compete effectively. Of
equal importance is the fact that such intangible property
interests are widely bought, so0ld and traded under domestic and
international 1licenses, and create a commercial economy quite
apart from the tangible products those rights relate to. But,
such intangible property interests are somewhat more fragile and

more difficult to protect than tangible property interests.

-1ll-
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Available technology today permits far more extensive duplication
and dissemination of information than was possible even a few
short years ago. Nevertheless, the law imposes an obligation on
proprietors of such intangible property interests to take adequate
measures to protect against such dissemination. For if they do
not, the property interest is lost.

Adequate laws, both substantive and procedural, for protecting
those property interests are essential fo modern day businesses.
Further, 1t 1is essential that such businesses have continued
access to and use of our courts to protect and preserve those
property interests. Until the advent of proposed Rule 76a, Texas
offered both substantive and procedural safeguards for protecting
and preserving valuable property interests. 1If passed in the form
proposed, without specific safeguards for ¢trade secret and
sensitive commercial information, however, Rule 762 holds the
potential for radically changing both our law and our image. The
need to correct abuses does not carry with it any right to run
roughshod over vested property interests., Nor does it carry the
need to creative procedural rules that will destroy valuable

substantive rights.

-l2-
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FOOTNOTES

1 Gale Peterson practices intellectual proparty law
litigation with Cox & Smith in 8an Antonio. He holds a L.L.M.
in trade regulation 1law, with highest honors, from George
Washington University and a degree in electrical engineering
from the University of Nebraska. He 1is chairman of the
Intellectual Property Law Section of the State Bar of Texas,
and 1is also an active member of the Virginia and the District
of Columbia bars.

2  Courts in both England and the U.S., in the late 1800's
and early 1900's, struggled with £finding an acceptable,
universal definition for a "trade secret", The problem has
been that other types of intellectual property rights, such as
patents, trademarks, and copyrights, were defined and governed
by statutes. But, there was, unfortunately, no cogent
definition of a “trade secret" wuntil publication of the
Restatement (First) of Torts in 1939, Comment (b) of §757 of
the Restatement sets out a definition for a "trade secret".
Texas, as well as a number of other states, have adopted that
definition of a “"trade secret" in numerous cases. That,
indeed, was the definition adopted by the Texas Supreme Court
in Hyde Corporation v. Huffines, 158 Tex. 566, 314 S.W. 2d 763
(Tex. 1958), gert. denied 358 U.S. 898 (1958) and in the
companion case, K&G Qil Toola and Service Co, v. @&3 Fishing
Togol Sexvice, 314 S.W. 24 782 (Tex., 1958), cert. depied 358
U.S. 898 (1958). But the Restatement (First) of Torts was
written quite early in the development of trade secret law, and

wag written in a radically different age of technology.
Technology today centers largely on “information" and the
ability to gather, assimilate, store, and process that
information. A3 a result, in addition to the traditional
concept of "trade secrets,"” companies today typically count as
assets somewhat more generic categories of information now
commonly known as "know-how"™ and "show-how". The phrase
"intangible property —rights* is generally wused as an
8ll-inclusive phrase to refer to truly valuable, commercial
information and materials in which a property interest has been
recognized.

3 The concept of protecting such information, indeed, dates
from Roman times. Schiller, :

The Actio Carvi Corrupti, 30 Colum. L. Rev. 837 (1930).
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FOOTNOTES

Continued
4 443 U.S. 368, 396, 99 S. Ct. 2898, 2914 (1979). See also,
Seattle Times ¢o, v. Rhipgehart, 467 U.S. 20, 104 S. Ct. 2199
(1984).

5 See e.g. Litton Systems., Inc. v. Sunstrand Corp., 750 F.2d
952, 224 U.S.P.Q. 252 (Fed. Cir. 1984),

6 See Aerosopic Corporation v. Trodyne Corporation, 402 F.2d
223, 228 (5th Cir. 1968).

7 M.R.S. Datascope. Inc., v.

Exchange Date Corporation, Inc.,
745 S.W. 24 542 (Tex. App. - Hou. [1lst Dis.] 1988, no writ)(a
customer 1list filed with the court not under a sealing order
made that list public).

8 467 U.S. 986 (1984).
9 fThe district court wrote:

Therefore, the Court finds that Monsanto possessed a
cognizable property right in the data submitted to
EPA " % %, The property rights Monsanto possesses in its
intellectual property (data) are the right to exclude
others from the enjoyment of such data, in particular, the
right to prevent the unauthorized use and the rlght to
prohibit disclosure of its data.

564 Fedn Supp. 5852, 565-566 (1983).

10 467 U.S. at 1004. Indeed, Justice Blackmun wrote:
With respect to a trade secret, the right to exclude others
is essential to the very definition of the property
interest. Once the data that constitute a trade secret are
disclosed to others, or others are allowed to use those
data, the holder of the trade secret has lost his property
interest in the data.
467 U.S. at 101l1l.

11 Jager, Trade Sacrets Law §4.01[3](1989).

12 108 s. ct. 316 (1987).
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FOOTNOTES
Continued

13 18 U.S.C. §1431, 1443.

14 3108 5. Ct. at 320. See also, Zotos Interpational. Inc,
v. Young, 830 F.2d4 350 (D.C. Cir. 1987) (holding that the Food
and Drug Administration acted arbitrarily and capriciously in
denying trade secret status to an ingredient in a cosmetic
simply because it could be identified by reverse engineering);
Natiopal Surety Corp, v. Applied Systems, 418 BSo0.2d 847 (Ala.
1982) (computer programs constitute property permitting a cause
of action for conversion to accrue against former employees who

"misappropriate” the programs).

15 rravoulares v. The Washingtoon Post cCo., 724 F.2d 1010
(D.C. Cir. 1984). The D.C. Circuit noted that, “([(i]Jf the
purpose of the common law right of access is to check judicial
abuses, then that right should only extend to materials upon

which a 3judicial decision is based," quoting from Wilk v,
American Maedical Association, 635 F.2d 1295 (7th Cir. 1980).

16 5 u.s.C. §552(b)(4).
5
18 26 U.S.C. §6101.

19 Tex, Rev. Civ. Stat. Ann. art. 6252 - 17a (Supp. 1990).
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E. Trade Secrets. The foregoing provisions of this rule
shall not apply in cases in which a party asserts a claim
seeking affirmative relief based upon an alleged trade
secret or intangible property right that would be lost or
impaired in the absence of an order protecting and
preserving the same. In such cases, on the motion of any
party, the court shall make such orders as are necesary to
protect and preserve such trade secret or intangible
property right, including ordering that such information
be sealed or otherwise adequately protected from
disclosure. The party in whose favor a sealing order is
entered shall post a copy of the order at the place where
notices for meetings of county government bodies are
required to be posted, and shall serve a copy of the order
on the clerk of the Texas Supreme Court, who shall post
the notice in a public place.

Before or after entry of any such sealing order, any
person may intervene for the limited purpose of opposing
the motion or requesting modification or dissolution of
such order. In a hearing on the motion or order, it shall
not be necessary for the claimant to prove the merits of
the trade secret or intangible property right. The
existence of a trade secret or intangible property right
shall be taken as established as alleged by the pleadings;
but when such pleadings are specifically denied, the
claimant is required to support such pleadings by prima
facie proof by affidavits on personal knowledge, setting
forth specific facts that would be admissible in evidence

and would show affirmatively that the affiant is competent
to testify.

In the event that, after ¢trial on the merits and
completion of any appeals, it is determined that materials
subject to an order entered under this section do not
contain or reveal trade secrets or intangible property
right, the court shall amend or vacate such order on such
terms as the interests of justice require.
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F. Trade Secrets. (1) The foregoing provisions of this rule
shall not apply in cases [Alternative #1: in which a party
asserts a claim seeking affirmative relief based upon]

[Alternative #2: involving] an alleged trade secret or
intangible property right that would be lost or impaired in the
absence of an order protecting and preserving the same. In

such cases, on the motion of any party, and upon good cause
shown, the court shall make such orders as are necessary to
protect and preserve such trade secret or intangible property
right, including ordering that such information be sealed or
otherwise adequately protected from disclosure. The party in
whose favor a sealing order is entered shall post a copy of the
order at the place where notices for meetings of county
governmental bodies are required to be posted, and shall serve
a verified copy of the order on the clerk of the Texas Supreme
Court.

(2) Before or after entry of any such sealing order, any person
may intervene for the limited purposes of participating in the
hearing to oppose the motion, or of requesting modification or
dissolution of such order.

(3) The court may conduct an in camera inspection of records
where necessary to prevent disclosure of records sought to be
protected. At the hearing, the court must consider all
evidence presented, which may include affidavit evidence if the
affiant is present and available for cross examination.

(4) In the event that, after trial on the merits and
completion of any appeals, it is determined that materials
subject to an order entered under this section do not contain
or reveal trade secrets or intangible property right, the court
shall amend or vacate such order on such terms as the interests
of justice require.
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Add at the end:

-e. Trade Secrets, This rule shall not apply in cases
involving trade secrets, confidential or proprietary
information, or other intangible property rights that would
be lost or impaired in the absence of an order protecting
and preserving the same. In such cases, on the motion of
either party, the court shall make such orders as are
necessary in the administration of justice to protect and
preserve such trade secret, confidential or proprietary
information, or intangible property right including:

(1) ordering that such information not be disclosed
in court records;

(2) ordering that such information be disclosed only
in court records that are sealed or otherwise
adequately protected from disclosure; or

(3) ordering that access to court records containing
such information be restricted or conditioned on terms
that would preserve and protect such trade secret,
confidential or proprietary information, or other
intangible property right.

An order entered under this section shall not be sealed and shall
contain a sufficient enough description of the subject matter,
without revealing any trade secret, or confidential or proprietary
information, to permit the general public to determine whether or
not to challenge the terms of such order. Such order shall be
posted for public inspection at the courthouse where public notices
are posted for 7 days following the date of such order. During that
7 day period, any member of the public may file a motion with the
court challenging the terms of such order. The provisions of
section b. (1) if this rule shall apply to such a hearing. The
movant shall have the burden of proof on any such motion.

In the event that, after trial on the merits and exhaustion of any
appeals, it 1is determined that information subject to an order
entered under this section does not contain or reveal trade secrets,
or confidential or proprietary information, or information that
would compromise or impair an intangible property right by
disclosure, the court shall amend or vacate such order on such terms
as the interests of justice require.

-f. This rule shall not apply to protective orders entered
under Rule 166b or to hearings concerning discovery covered
by such protective orders. -
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PROPOSED AMENDMENT TO PARAGRAPH a.2

This rule shall not apply to any material for which a good
faith claim is made that the material constitutes a trade secret.
In the vent the parties, including affected third parties, cannot
agree that alleged trade secret material should be exempt from
this Rule, then a party or affected third party may apply to the
court for a determination that the claim for trade secret status
has been made in good faith and such material is exempt from this
Rule. Agreement that the material should be exempt from this Rule
shall not be treated as an admission and is not admissible into
evidence. Material filed with the court for inspection in camera
is exempt from this Rule. The party asserting that alleged trade
secret material should not be exempt from this Rule shall

ordinarily be awarded its attorneys fees and costs if it prevails.
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OLTERNATIVE A

TRADE SECRETS

The foregoing provisions of this Rule shall not apply in cases
where an alleged trade secret or intangible property right would
be 1lust or impaired in the absence of an order protecting or
preserving the same. in such cases, on the motion of any party,
the court shall make such orders as are nacassary t0 protect and
preserve such trade 3ecret or intangible property right, including
ordering that such information be sealed or otherwise adegquately
protected from disclosure. Joining in on failing to oppose such
motion shall not constitute an express or implied admission that a
trade secret or intangible property right exists, nor shall tne
same estop any party from later challenging that a trade secret or
intangible property right exists. The party making such motion
shall post a copy of the oirder at the place where notices for
meet.ings of county governinent bodies are i1equired to bLe posted,
and shall serve a copy of the order on the clerk of the Texas
Supreme Court, who shall post the notice in a public placae.

Before or after entry of such sealing order, any person may
intervene for the limited purpose of opposing the motion or
requesting modification or dissolution of such order. In a
hearing on such motion or order, the existence of a trade secret
or intangible property right shall be taken as established by the
pleadings unless specifically dJdenied. If denied, the claimant
shall be required to make a prima facie showing that trade secrets
or intangible property rights would be lost or impairted in the
absence of the order. The showing may be made through affidavits
or otherwise. Once a prima facie case 18 established, the burden
of proof and the burden of persuasion shall be on the intervening
party to show that a trade secret or intangible property interest
would not be lost or impaired in the absence of a sealing order.

In the event that, after trial on the merits and completion of
any appeals, it is determined that materials subject to an order
entered under this section do not contain or reveal trade secrets
or intangible property rights, the court shall amend or vacate
such order on such terms as the interest of justice require.

411K
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ALTERNATIVE B

TRADE SECRETS

The provisions of this rule shall not apply to cases involving
trade secrets, or other confidential commercial or. financial
information. In such cases, the court may make such orders as are
necessary to protect and preserve such information from public
disclosure subject to the right of any person to 1intervene and
request a modification or revision of such order.

44l1K
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PROPOSED TEXAS RULE OF CIVIL PROCEDURE 76a:
SEALING COURT RECORDS

Before a judge may seal any civil court record, the following prerequisites must be
satisfied:

a. Hearing: A hearing must be held in open court, open to the public, at
which any person desiring to oppose the closing of court records, whether or not a party
to the suit, may appear and have an opportunity to be heard.

b. Notice: At least seventy-two (72) hours prior to such hearing, the party
seeking sealing must file a written motion in support of the sealing request, which motion
shall be open to public inspection. Either the moving party or the clerk of the district
or county court shall post a public notice at the courthouse where foreclosure notices are
posted, stating that a hearing will be held in open court on a motion to seal court
records in the specific case, stating that any person has an opportunity to appear and be
heard concerning the sealing of court records, and stating the specific time and place of
the hearing, the names of the parties, and the cause number. Immediately after posting
such notice, the moving party or the clerk of the district or county court shall file a
verified copy of the notice, as posted, with the clerk of the court in which the case is
pending, stating that notice under this rule has been provided. Such notice shall not be
sealed, but shall remain open to public inspection.

c. Findings: In order to seal court records, the court must make specific, on-
the-record findings of fact demonstrating that a Compelling Need as defined herein for
sealing has been shown. Specifically, the court must affirmatively find that, without
sealing, there is an imminent threat to the administration of justice, that there is a
substantial probability that a specific interest greater than the fundamental interest in
open court records will be prejudiced, that sealing the court record will adequately
protect such greater interest, and that no less restrictive alternative can adequately protect
the greater interest, and the reasons for each of such findings.

d. Sealing Order: If, after hearing all the testimony concerning sealing of
court records, the judge concludes that a Compelling Need as defined herein has been
shown, the judge may grant an order dividing the court records into two files: one kept
open to public inspection and the other sealing only those limited portions of the court
record for which a Compelling Need exists. Such order, if granted, shall be specific,
stating the cause number, the parties to the action, the specific findings made at or after
the hearing, the conclusions of law, the specific limited portions of the court record which
are to be sealed, and the time period for which the sealed portion of the court record is

Tab C--p. 129



to be sealed. Under no circumstances may the sealing order be sealed; it must remain
in the open public portion of the file.

e. Compelling Need: "Compelling Need" means the existence of a specific
compelling interest which, in the administration of justice, is substantial enough clearly
to override the presumption that all court records are open to the general public.

Specifically, in order to overcome the presumption of openness, a moving party must
meet all of the following elements:

(i) Closure must be necessary to protect an interest greater than the
fundamental interest in open court records, and the sacrifice of openness must be
necessary to prevent a serious and imminent threat to the administration of justice.
A person’s sensitivity, embarrassment, or desire to conceal the details of litigation
is not a greater interest which overcomes the presumption of openness; and

(ii) No less restrictive alternative would protect the greater interest and the
interest in the administration of justice; and

(iii) Closure would effectively protect the greater interest and the
compelling interest in the administration of justice without being overbroad.

f. Court Records: For purpose of this rule, the term "court records” shall
include all documents and records of any nature filed in connection with any matter
before a district or county court in any jurisdiction in the State of Texas. This rule shall
not apply to discovery materials simply exchanged between the parties and not filed with
a court, or to documents filed with a court in camera, solely for the purpose of obtaining .
a ruling on the discoverability of such documents.

g. Continuing Jurisdiction: A trial court that enters a sealing order maintains
continuing jurisdiction to enforce, alter, or vacate that order until such order expires by
its own terms or is vacated by such court.

h. Appeal: Any person who has requested or objected to a sealing order,
whether or not a party to the original suit, may appeal a sealing order or any order
granting or overruling a motion to dissolve a sealing order from any district or county
court pursuant to Tex. Civ. Prac. & Remedies Code § 51.014(4). Upon any such appeal
the trial court’s failure to make the specific findings required in paragraph c shall never
be harmless error and shall be reversible error.
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PROPOSED TEXAS RULE OF CIVIL PROCEDURE 76a:
SEALING COURT RECORDS

a. Definjtions:
1. Compelling Need: "Compelling Need" means the

existence of a specific interest which overrides the presumption
that all court records are open to the public. The burden of
proof is on the moving party to show by a preponderance of the
evidence that:

(a) sealing is necessary to protect those matters
privileged under Article V of the Texas Rules
of Civil Evidence or under other statute or
law; or

(b) sealing is necessary to protect specific
constitutional or property rights; or

(c) sealing is necessary to protect the identity
or privacy of an individual who has been the
subject of a sexually related assault or
injury; or

-(d) a specific interest of the person or entity
sought to be protected by sealing of the
court records outweighs the public interest
in open court records; and

(e) no less restrictive alternative will
adequately protect the specific interests of

the person or entity sought to be protected;
and

(f) sealing will adequately protect the specific
interest of the person or entity sought to be
protected without being overly broad.

2. Court Records: For the purposes of this rule, the
term "Court Records" shall include all documents and records of
any nature filed with the clerk of the court in connection with
any civil matter before any court of record in any jurisdiction
in the State of Texas. This rule shall not apply to discovery
materials not filed with the court or to documents filed with the
court in gcamera, solely for the purpose of obtaining a rullng on
the discoverability of such documents.

b. Unless provided to the contrary by statute or other
law, before a judge may seal any civil Court Records, the
following prerequisites must be satisfied:
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l.- Hearing: A hearing must be held in open court,
open to the public,  at which time any person desiring to oppose
the sealing of Court Records, whether or not a party to the suit,
may appear and have an opportunity to be heard. Affidavits may
be received into evidence if the affiant is present and available
for cross examination. The court shall conduct an in camera
inspection of the court records sought to be sealed before ruling
on the motion.

2. Notice: The party seeking sealing must file a
written motion in support of the sealing request, which motion
shall be open to public inspection. The moving party shall post
a public notice at the place where the notices for meetings of
county governmental bodies are required to be posted, stating
that a hearing will be held in open court on a motion to seal
Court Records in the specific case, stating that any person has
an opportunity to appear and be heard concerning the sealing of
Court Records, and stating the specific time and place of the
hearing, the style of the case, and the case number. The written
motion in support of the sealing request shall be filed and the
public notice shall be posted at least fourteen working days
prior to the hearing. Immediately after posting such notice, the
moving party shall file a verified copy of the notice, as posted,
with the clerk of the court in which the case is pending, stating
that notice under this rule has been provided. Such notice shall
not be sealed, but shall remain open to public inspection.

‘ 3. Ex Parte Sealing Order: Upon a finding of
compelling need, a district or county court may issue an ex parte
order sealing Court Records without holding a hearing or
requiring notice as provided in paragraphs (b)(1l) and (b)(2)
above. Such an ex parte order shall expire upon fifteen working
days after its issuance and shall be void unless it has been
reissued following the hearing and notice provided for in
paragraphs (b)(l1) and (b)(2) above. An ex parte order sealing
Court Records must contain the findings required by paragraph
(b)(5) and must be open to public inspection as required by
paragraph (b)(6). Any party or other interested person may file
a motion to dissolve the ex parte sealing order with three
working days’ notice to all parties of record.

4. Findings: In order to seal Court Records, the
court must make specific findings that a Compelling Need as
defined herein for sealing has been shown.

5. Sealing Order: If, after hearing all the evidence
concerning sealing Court Records, the judge concludes that a
Compelling Need as defined herein has been shown, the judge may
grant an order dividing the Court Records into two files: one
kept open to public inspection and the other containing only
those limited portions of the Court Records for which a
Compelling Needs for sealing exists. Such order, if granted,
shall be specific, stating the case number, the style of the
case, the specific findings made at or after the hearing, the
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conclusions of law, the specific limited portions of the Court
Records which are to be sealed, and the time period for which the
sealed portion of the Court Records is to be sealed. The sealing
order shall remain in the portion of the file open to public
inspection.

c. Continuing Jurisdiction: A trial court that enters a

sealing order maintains continuing Jjurisdiction to enforce,
alter, vacate, or reinstate that order.

d. Appeal: Any person who has requested or objected to a
sealing order, whether or not a party to the original suit, may
appeal a sealing order or any other order granting or overruling
a motion to dissolve a sealing order from any district or county
court pursuant to Tex. Civ. Prac. & Remedies Code § 51.014(4).
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DLP:jb 12/18/89
RULE.T [55,1]

PROPOSED
TEXAS RULE OF CIVIL PROCEDURE 76a:
RESTRICTING PUBLIC ACCESS TO COURT RECORDS

No court shall make or enforce any order or agreement,
including settlement agreements, restricting public access to
the records of civil court proceedings except in accordance with
this rule. Any settlement agreement which contains provisions
restricting public access to the record of civii court
proceedings, or requiring the return or destruction of such
records, is null and void, and of no force and effect, ﬁnless
such settlement agreement has been approved in accordance with
this rule. No attorney practicing before the courts of this
state shall take, or offer, demand, or agree to take, any action

designed to circumvent this rule.

(A) Prerequisites for Order: A moving party must

establish by clear and convincing evidence a compelling need
based on a specific interest which is substantial enough clearly
to override the presumption that all court records are open to
the general public. A moving party must further establish by
clear and convincing evidence all of the following:

(1) . The order would not prevent public access to
information concerning the public health or safety or the

administration of any public office, or employment or
governmental function or operation.
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(2) If public access is not restricted, the proponent
of the motion, or the administration of justice, would suffer
immediate, specific, serious and irreparable harm; and

(3) No less restrictive alternative would adequately
protect the person or entity sought to be protected; and

(4) Restriction would effectively protect the person
or entity sought to be protected without being overly broad; and

(B) Protectible Interests: Specific interests which may

be the basis of an order under this rule include, but are not
limited to, the following:

(1) A right of privacy or privilege established by
statute or other law, including privileges established by
Article V of the Texas Rules of Civil Evidence;

(2) The protection of bona fide trade secrets;

(3) The protection of the identity or privacy of an
individual who has been the subject of a sexually related ‘
assault or injury;

A person’s or entity’s sensitivity, embarrassment, or
desire to conceal the details of litigation, without more, does

not constitute a protectible "specific interest."

. (C) Court Records and Records of Court Proceedings:

For the purposes of this Rule, the term "court records" and
"records of court proceedings" shall include all documents and
records of any nature filed with the Clerk of the Court in
connection with any civil matter before any Court of record in
any jurisdiction in the State of Texas. The term also includes

those records of court proceedings such as interrogatories and
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answers thereto, requests for production and responses and
production made pursuant thereto, deposition transcripts, and
similar records which record action taken pursuant to court
authority although the documentation may remain in the custody
of counsel. This term does not apply to documents filed with a

court in camera, solely for the purpose of obtaining a ruling on

the discoverability of such documents, unless and until the
documents have been released to discovering counsel.

(D) Procedure:

(1) Motion: An order must be based upon a motion
filed at least fifteen (15) days prior to the date set for
hearing, which shall describe, with reasonable particularity,
the basis upon which the order is sought.

(2) Notice: The movant shall prepare a notice which
shall give the style and cause number of the case, the time and
date set for hearing, the nature of the case, and shall describe
with reasonable particularity the nature and basis of the
motion. Movant shall serve copies of the motion and notice upon
all parties to the action, shall cause copies of the notice to
be posted at the place where notices for meetings of county
governmental bodies are required to be posted, and shall serve a
copy of the notice upon the Clerk of the Supreme Court of Texas,

who shall post the notice in a public place.

(3) Hearing and Finding: A hearing on such motion

must be held in open court. The burden of proof shall be upon
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the party seéking an order restricting access to prove
entitlement to such restriction pursuant to the provisions of
this Rule by clear and convincing evidence pursuant to the Texas
Rules of Civil Evidence, provided, however, that affidavits may
be received into evidence as proof of specific facts over
objection if, and only if, the affiant is present and available
for crossexamination.

(4) Intervention: Any member of the public desiring

to oppose the entry of the order restricting access shall have
standing to intervene for the limited purpose of opposing such
order by the filing of an intervention not later than two (2)
days prior to the date set for hearing.

(5) Order Restricting Access: Any order restricting

access shall be specific, stating the cause number, the parties
to the action and the intervenors, the specific findings made at
or after the hearing, the conclusions of law, the specific
limited portions of the court records and records of court
proceedings which are to be restricted, and the time period for
which the restriction order is to remain effective. Under no
circumstances may the restriction order be sealed; it must
remain in the open portion of the file. An order restricting
access must be based upon specific, on-the~record findings of
fact demonstrating that the movant has fulfilled the burden of
proof provided in this Rule restricting access to those specific

portions of the court records, or to records of court
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proceedings, with respect to which the court finds that access
should be restricted and affirmatively finding that no less
restrictive alternative can adequately protect the interests of
the movant, and setting forth specifically the reasons for such
findings. All remaining portions of the records shall remain
unrestricted and open to public inspection.

(6) Temporary Orders: A temporary order may be

ventered upon motion and notice to other parties in the case
pursuant to Rules 21 and 2la, but without notice to the public
and an opportunity to intervene as provided in subparts (2) and
(4) of this paragraph, upon a showing from specific facts shown
by affidavit or by a verified complaint that immediate and
irreparable injury, loss or damage will result to the applicant
before notice can be served and a hearing may be had as
otherwise provided herein. Every temporary order granted
without notice shall be endorsed with the date and hour of
issuance; shall be filed forthwith in the Clerk’s office and
entered of record; shall define the injury and state why it is
irreparable and why the order was granted without notice to the
public, and shall expire by its terms within Suéh time after
signing, not to exceed fifteen (15) days after the date of the
order, unless within the time so fixed the order, for good cause
shown, is extended for a longer period. The reasons for the
extension shall be entered of record. No more than one

extension may be granted unless subsequent extensions are
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unopposed. In case a temporary sealing order is granted without
notice, the application for a permanent order shall be set down
for hearing as elsewhere provided in these rules, and when the
application comes on for hearing, the party who obtained the
temporary order shall proceed with the application for a
permanent order and, if he does not do so, the court shall
dissolve the temporary order. At a hearing on an application
for a permanent order held after the grant of a temporary order,
the burden of proof shall be upon the applicant for the order to
prove said party’s right to the order as fully and completely as
if no temporary order had been sought or entered.

(7) Jurisdiction: A trial court that enters an order

restricting access maintains continuing jurisdiction to enforce,
alter, or vacate that order until such order expires by its own
terms or is vacated by such court. |

(8) Appeal: Any party (including an intervenor) who
has requested or objected to an order requesting access, whether
or not a party to the original suit, may appeal an order on a
motion to restrict access, or any order granting or overruling a
motion to dissolve an order restricting access from any district
or county court. Upon such appeal, the trial court’s failure to
make the specific findings required in Paragraphs (3) and (5)

shall never be harmless error, but shall be reversible error.
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TRCP 76a: %éaling Gourt Records
Before a judge may seal any civil court rec [other than

discove roducts which have not been presented in open court

and except as otherwise provided by law], the following

prerequisites must be satisfied:

a. Hearing: A hearing must be held in open court, open to
the public, at which any person desiring to [support or]) oppose
the closing of court records, whether or not a party to the suit,

may APPEAY/ARA/RAVE/ AR/ SPPAYLUNLLY/ ¥/ PE/hed¥d [intervene for the

limited purpose of participating in the hearing].

b. Notice: KE/JeARL/EeYENLYF+Eve/(T2) /HOUre /DYLoY /Lo /et
Hedring//thé [A] party seeking sealing must file a written motion

in support of the sealing request, which motion shall be open to
public inspection. Ejlfh¢y /£[Tlhe moving party ¢ /thé /¢lerk /et
YR /ALSLY I2Y /9F /¢PURLY /¢pUFE shall post a public notice at the
courthouse where fgyg¢loguy¢ (public] notices are posted, stating
that a hearing will be held in open court on a motion to seal
court records in the specific case, stating that any person has
an opportunity to #ppedr [interveneJ and be heard concerning the
sealing of court records, and stating the specific time and place
of the hearing, the names of the parties, and the cause number.
Immediately after posting such notice, the moving party ¢y /th¢
¢1¢¢k/¢£/¢M¢/¢l$¢ti¢¢/¢t/¢¢¢ﬂ¢¥/¢¢¢tﬁ shall file a y¢rilfigd copy

of the [posted] notice//#g/ppgtéd/ with the clerk of the court in
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which the case is pending, stating that notice under this rule
has been provided. Such notice shall not be sealed, but shall

remain open to public inspection.

[c. Proof: A party seeking sealing shall have the burden
of proof by clear and convincing evidence except in cases adjudi-
cating matters involving minors; parties resisting sealing shall
have the burdeon of proof by preponderance of‘the evidence in
cases adjudicating matters involving minors. At the hearing, the
court must consider all evidence presented, which may include
competent affidavits, provided, however, that the court may

require that any affiants be available for cross-examination.]

¢[d] Findings: In order to seal court records, the
court must make specific, on-the-record findings of fact demon-
strating that a Compelling Need as defined herein for sealing.has
been shown. Specifically,~ the court must affirmatively find
that, without sealing, there is Ap/IRRIAERY/ERYEAL/ Lo/ LHE/AdnIfs
LeLyarion /of /3vstiee/ /YRAY /¥heré /1¢ a substantial probability

that a specific interest greater than the fundamental interest in
open court records will be prejudiced, that sealing the court
record will adequately protect such greater interest, and that no
less restrictive alternative can adequately protect the greater

interest//Afd/ e/ EASona/ L0Y /ALN/ DL/ BUEN/ LINA LTSS .

dle]. Sealing Order: If, after We¢dripg [considering)
all the te¢gringpy {evidence] concerning sealing of court records,
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the judge cogcludes that a Compelling Need as defined herein has
been shown, the judge may grant an order dividing the court
records into two files: one kept open to public inspection and
the other sealing only those limited portions of the court record
for which a Compelling Need exists. Such order, if granted,
shall be specific, stating the cause number, the parties to the
action, the specific findings made at or after the hearing, the
conclusions of law, [and] the specific ]lipif¢d portions of the
court record which are to be sealed/ /Apd /ih¢ /Einé /Period /Loy
FRIZH /LNg /$EALEA /POYLIOR /DL /LN /EPULY /Y EEPYR /12 /1D /D¢ /dedled.

Under no circumstances may the [written motion to seal or the)

sealing order be sealed; i [both] must remain in the open public

portion of the file.

¢[f]. Compelling Need: ”"Compelling Need” means the
existence of a specific compelling interest which, in the admin-
istration of justice, is substantial enough clearly to override
the presumption that all court records are open to the general
public. Spe;ifically, in order to overcome the presumption of

openness, a moving party must meet all of the following elements:

(i) Closure must be necessary to protect an interest
greater than the fundamental interest in open court records

(and that not sealing would cause irreparable harm]//Apd/tj¢

PACYLIELICR/ DL/ PPENRELS/IASE/ PR/ NELARRALY / LD/ DY EVERL/ A/ $e¥ LoUs
ARd /Impingnt /YRYRAY /1P /YHE /AANIALELYALLION /BF /dNgLice/ //R
PEEEPAIE [FENBLLLIVILY ] [#HBALLALEVERL) /Y /AdBLYE /10 /¢pNedd]
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tUg /AELALLS /OF /IILIGALION /18 /RQY /4 /SYRALEY /IALEY E2Y /VRIEH
PYEYEPNES/ LG/ PY ESUNPL IO/ PE/ pPEANEE#; and

(ii) No less restrictive alternative would protect the

greater interest and the interest in the administration of

justice; and

(iii) Closure would effectively protect the greater
interest and the compelling interest in the administration

of justice without being overbroad.

£lg9]. Court Records: For purpose of this rule, the term
#court records” shall include all documents and records of any

nature filed in connection with any matter before [any civil] 4

Alsryrict /oY /¢p¥rty court in any Jjurisdiction in the State of
Texas. This rule shall not apply to discovery materials simply
exchange