
 

 

SCAC MEETING AGENDA-AMENDED 
Friday, December 10, 2021 [9:00 a.m. – 1:00 p.m.] 

REJ Conference Room 
1501 N. Congress, Austin, TX  78701 

 
I. WELCOME (C. BABCOCK) 

 
II. STATUS REPORT FROM CHIEF JUSTICE HECHT 

Chief Justice Hecht will report on Supreme Court actions and those of other courts related to the 
Supreme Court Advisory Committee since the October 8, 2021 meeting.   
 

III. COMMENTS FROM JUSTICE BLAND 
 

IV. TEXAS RULE OF CIVIL PROCEDURE 162 

15-165a Sub-Committee: 
 Richard Orsinger – Chair 
 Hon. Ana Estevez – Vice Chair 
 Prof. Alexandra Albright 
 Prof. Elaine Carlson 
 Nina Cortell 
 Prof. William Dorsaneo 
 John Kim 
 Hon. Emily Miskel 
 Pete Schenkkan 
 John Warren 
 

A. October 25, 2021 Referral Letter. 
B. December 7, 2021 Report of Sub-Committee on Rules 15-165a. 

 
V. TEXAS RULE OF CIVIL PROCEDURE 76a 

15-165a Sub-Committee: 
 Richard Orsinger – Chair 
 Hon. Ana Estevez – Vice Chair 
 Prof. Alexandra Albright 
 Prof. Elaine Carlson 
 Nina Cortell 
 Prof. William Dorsaneo 
 John Kim 
 Hon. Emily Miskel 
 Pete Schenkkan 
 John Warren 
 

C. December 8, 2021 Sub-Committee memorandum on needed changes to Rule 76a. 
1. Historical Information regarding Adoption of 76a & past proposals to change the 

rule. 
D. Stephen Yelenosky’s memo regarding his proposed revised Rule 76a. 
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E. Stephen Yelenosky’s proposed revised Rule 76a. 
 

VI. TEXAS RULE OF CIVIL PROCEDURE 506.1(b) 

500-510 Sub-Committee 
 Levi Benton - Chair 
 Hon. Ana Estevez – Vice Chair 
 Prof. Elaine Carlson 
 Stephen Yelenosky 
 

F. December 6, 2021 Report of 500- 510 Sub-Committee. 
 

VII. TEXAS RULE OF EVIDENCE 404(b) 

Evidence Sub-Committee 
 Gilbert “Buddy” Low – Chair 
 Harvey Brown – Vice Chair 
 Levi Benton 
 Prof. Elaine Carlson 
 Marcy Greer 
 Prof. Lonny Hoffman 
 Roger Hughes 
 Hon. Peter Kelly 
 

G. June 14, 2021 Memorandum and proposal of the SBOT Administration of Rules of 
Evidence Committee concerning Tex. R. Evid. 404 (b). 

H. November 11, 2021 – Memorandum from Rules of Evidence Sub-Committee re Tex. R. 
Evid 404(b) & 601(b). 
 

VIII. TEXAS RULE OF EVIDENCE 601(b) 

Evidence Sub-Committee 
Gilbert “Buddy” Low – Chair 

 Harvey Brown – Vice Chair 
 Levi Benton 
 Prof. Elaine Carlson 
 Marcy Greer 
 Prof. Lonny Hoffman 
 Roger Hughes 
 Hon. Peter Kelly 
 

I. Deadman’s Rule History. 
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Mr. Charles L. “Chip” Babcock 
Chair, Supreme Court Advisory Committee 
Jackson Walker L.L.P. 
cbabcock@jw.com 
 
  Re: Referral of Rules Issues 
 
Dear Chip: 
 
 The Supreme Court requests the Advisory Committee to study and make recommendations 
on the following matters.  
  

Texas Rule of Civil Procedure 76a.  Since its adoption in 1990, the Court has received a 
number of complaints about Texas Rule of Civil Procedure 76a.  Courts and practitioners alike 
complain that the Rule 76a procedures are time consuming and expensive, discourage or prevent 
compliance, and are significantly different from federal court practice.  The Committee should 
draft any rule amendments that it deems advisable and, in making its recommendations, should 
take into account the June 2021 report of the Legislative Mandates Subcommittee. 

 
Texas Rule of Civil Procedure 162.  In the attached email, Judge Robert Schaffer 

proposes amendments to Texas Rule of Civil Procedure 162.  The Committee should review and 
make recommendations. 

 
Texas Rule of Civil Procedure 506.1(b).  Texas Rule of Civil Procedure 506.1(b) states 

in part: “A plaintiff must file a $500 bond.  A defendant must file a bond in an amount equal to 
twice the amount of the judgment.”  (Emphasis added.)  The Court asks the Committee whether 
the bond amount—double the judgment—is too high, especially as justice court jurisdiction has 
increased.  The Court also asks the Committee to consider other changes that would clarify whether 
attorney fees are included in calculating the bond amount. 

 



Texas Rule of Evidence 404(b).  In the attached memorandum, the State Bar 
Administration of Rules of Evidence Committee proposes amendments to Texas Rule of Evidence 
404(b).  The Committee should review and make recommendations. 

 
Texas Rule of Evidence 601(b).  In the attached memorandum, the State Bar 

Administration of Rules of Evidence Committee proposes the repeal of Texas Rule of Evidence 
601(b).  The Committee should review and make recommendations.  

 
As always, the Court is grateful for the Committee’s counsel and your leadership. 

 
 
      Sincerely, 
 
       
 
      Nathan L. Hecht 
      Chief Justice 
Attachments 



From: Nathan Hecht
To: Schaffer, Judge Robert (DCA); Chip Babcock
Cc: Martha Newton; Jaclyn Daumerie; Pauline Easley
Subject: RE: Suggested Rule Change-Rule 44
Date: Tuesday, September 21, 2021 8:30:23 AM

Thanks, Bob. We’ll look into it.
 
From: Schaffer, Judge Robert (DCA) <Robert_Schaffer@Justex.net> 
Sent: Monday, September 20, 2021 10:05 AM
To: Nathan Hecht <Nathan.Hecht@txcourts.gov>; Chip Babcock <cbabcock@jw.com>
Subject: Suggested Rule Change-Rule 44
 

CAUTION: This email originated from outside of the Texas Judicial Branch email system. 
DO NOT click links or open attachments unless you expect them from the sender and

know the content is safe.

Chief and Chip:
 
There is a conflict in the rules as it relates to nonsuits of claims in which
minors are parties.
 
Rule 162 says, “at any time before the plaintiff has introduced all of his
evidence other than rebuttal evidence, the plaintiff may dismiss a case, or
take a non-suit, which shall be entered in the minutes.”  Caselaw says that
“granting a nonsuit is a ministerial act, and a plaintiff’s right to a nonsuit
exists from the moment a written motion is filed or an oral motion is made in
open court, unless the defendant has, prior to that time, sought affirmative
relief.” 
 
Rule 44 states that when a next of friend files a lawsuit, “Such next friend or
his attorney of record may with the approval of the court compromise suits
and agree to judgments, and such judgments, agreements and compromises,
when approved by the court, shall be forever binding and conclusive upon the
party plaintiff in such suit.” 
 
The conflict is occurs when we get a motion for a nonsuit of a lawsuit in
which minors are making claims.  When this happens I have set a status
conference to determine whether a settlement is being made for a minor in
which the minor is getting money that is being paid directly to the minor’s
parent.  One of my colleagues has this situation in which the case settled and
3 minors received around $10,000 each and that money was paid directly to
the parent of the minors.  After the settlement was concluded, the parties
filed a motion for nonsuit.  There was no minor settlement hearing and the
court did not have an opportunity to hear the evidence to determine whether
the settlement was in the minor’s best interest.  If Rule 162 applied, we would
have dismiss the case without any determination as to whether the settlement

mailto:Nathan.Hecht@txcourts.gov
mailto:Robert_Schaffer@Justex.net
mailto:cbabcock@jw.com
mailto:Martha.Newton@txcourts.gov
mailto:Jaclyn.Daumerie@txcourts.gov
mailto:Pauline.Easley@txcourts.gov


was in the minor’s best interest or whether the minor or next friend on behalf
of the minor received any money.
 
It feels like Rule 162 needs to be amended to allow a trial court to approve or
reject a minor settlement before a nonsuit is granted.  We would suggest the
following change to the second paragraph of Rule 162:
 
“Any dismissal pursuant to this rule shall not prejudice the right of an adverse
party to be heard on a pending claim for affirmative relief or excuse the
payment of all costs taxed by the clerk.  A dismissal under this rule shall have
no effect on any motion for sanctions, attorney’s fees or other costs, pending
at the time of dismissal, as determined by the court.  Any dismissal pursuant
to this rule involving a next of friend shall not be effective unless approved by
the Court pursuant to Rule 44.  Any dismissal pursuant to this rule which
terminates the case shall authorize the clerk to tax court costs against
dismissing party unless otherwise ordered by the court.”
 
This suggestion is made to ensure that the court’s ability to oversee claims
involving minors is not impaired and the minor’s interest is protected.
 
 
Robert K. Schaffer
Judge, 152nd District Court
Harris County Civil Courthouse
201 Caroline, 11th Floor
Houston TX 77002
832-927-2425
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MEMORANDUM 

June 14, 2021 
 
From:  Johnathan Stone, Chair of State Bar of Texas (SBOT) Administration of Rules of 

Evidence Committee (AREC). 
 
To:    The Texas Supreme Court Advisory Committee (SCAC). 
 
Re:  Proposed amendments to Tex. R. Evid. 404(b).  
______________________________________________________ 

BACKGROUND 

Texas R. Evid. 404(b) and Fed. R. Evid. 404(b) were substantially the same. Last year, the 
Federal rule was amended.  

DISCUSSION 

The comments to Fed. R. Evid. 404(b) succinctly explain the revisions as follows:  

2020 Amendments 

Rule 404(b) has been amended principally to impose additional notice 
requirements on the prosecution in a criminal case. In addition, clarifications 
have been made to the text and headings. 

The notice provision has been changed in a number of respects: 

• The prosecution must not only identify the evidence that it intends to offer 
pursuant to the rule but also articulate a non-propensity purpose for which the 
evidence is offered and the basis for concluding that the evidence is relevant in 
light of this purpose. The earlier requirement that the prosecution provide 
notice of only the “general nature” of the evidence was understood by some 
courts to permit the government to satisfy the notice obligation without 
describing the specific act that the evidence would tend to prove, and without 
explaining the relevance of the evidence for a non-propensity purpose. This 
amendment makes clear what notice is required. 

• The pretrial notice must be in writing--which requirement is satisfied by notice 
in electronic form. See Rule 101(b)(6). Requiring the notice to be in writing 
provides certainty and reduces arguments about whether notice was actually 
provided. 

• Notice must be provided before trial in such time as to allow the defendant a 
fair opportunity to meet the evidence, unless the court excuses that requirement 
upon a showing of good cause. See Rules 609(b), 807, and 902(11). Advance 
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notice of Rule 404(b) evidence is important so that the parties and the court 
have adequate opportunity to assess the evidence, the purpose for which it is 
offered, and whether the requirements of Rule 403 have been satisfied--even in 
cases in which a final determination as to the admissibility of the evidence must 
await trial. When notice is provided during trial after a finding of good cause, 
the court may need to consider protective measures to assure that the opponent 
is not prejudiced. See, e.g., United States v. Lopez-Gutierrez, 83 F.3d 1235 (10th 
Cir. 1996) (notice given at trial due to good cause; the trial court properly made 
the witness available to the defendant before the bad act evidence was 
introduced); United States v. Perez-Tosta, 36 F.3d 1552 (11th Cir. 1994) (defendant 
was granted five days to prepare after notice was given, upon good cause, just 
before voir dire). 

• The good cause exception applies not only to the timing of the notice as a 
whole but also to the timing of the obligations to articulate a non-propensity 
purpose and the reasoning supporting that purpose. A good cause exception 
for the timing of the articulation requirements is necessary because in some 
cases an additional permissible purpose for the evidence may not become clear 
until just before, or even during, trial. 

• Finally, the amendment eliminates the requirement that the defendant must 
make a request before notice is provided. That requirement is not found in any 
other notice provision in the Federal Rules of Evidence. It has resulted mostly 
in boilerplate demands on the one hand, and a trap for the unwary on the other. 
Moreover, many local rules require the government to provide notice of Rule 
404(b) material without regard to whether it has been requested. And in many 
cases, notice is provided when the government moves in limine for an advance 
ruling on the admissibility of Rule 404(b) evidence. The request requirement 
has thus outlived any usefulness it may once have had. 

As to the textual clarifications, the word “other” is restored to the location it 
held before restyling in 2011, to confirm that Rule 404(b) applies to crimes, 
wrongs and acts “other” than those at issue in the case; and the headings are 
changed accordingly. No substantive change is intended. 

RECOMMENDATION 
 
AREC recommends amending Rule 404(b) to track the changes to the federal rule. 
 
Expanding the prosecutor’s notice obligations under Rule 404(b) will promote important 
protections for defendants in criminal cases. AREC believes the existing requirement that 
defendants request notice is an unnecessary impediment and should be deleted.  
 
Restyling the phrase “other crimes, wrongs, or acts” clarifies that Rule 404(b) applies to other 
acts and not the acts charged.  
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Finally, the requirement that prosecutors disclose only the “general nature” of the bad act 
should be deleted in light of the expanded notice obligations.  
 
Accordingly, AREC respectfully recommends that Rule 404(b) be amended to track the changes 
to the federal rule. Below is a redlined version of the proposed rule change: 
 
Rule 404. Character Evidence; Other Crimes, Wrongs or Other Acts 
(b) Other Crimes, Wrongs, or Other Acts. 

(1)  Prohibited Uses. Evidence of a any other crime, wrong, or other act is not admissible to 
prove a person’s character in order to show that on a particular occasion the person acted in 
accordance with the character. 

(2)  Permitted Uses; Notice in a Criminal Case. This evidence may be admissible for another 
purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, 
absence of mistake, or lack of accident. On request by a defendant in a criminal case, the 
prosecutor must: 

(3) Notice in a Criminal Case. In a criminal case, the prosecutor must: 
(A) provide reasonable notice of the general nature of any such evidence that the prosecutor 

intends to offer at trial, so that the defendant has a fair opportunity to meet it; and 
(B) articulate in the notice the permitted purpose for which the prosecutor intends to offer 

the evidence and the reasoning that supports the purpose; and 
(C)  do so in writing before trial— or in any form during trial if the court, for good cause, 

excuses lack of pretrial notice. 
 
 
 

Kind regards, 
 
 
/s/Johnathan Stone  
JOHNATHAN STONE 
Chair, AREC 
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MEMORANDUM 

To:    Texas Supreme Court Advisory Committee (SCAC) 
 
From:  Angie Olalde, Chair of State Bar of Texas Administration of Rules of Evidence 

Committee (AREC) 
 
Re:  AREC’s recommendation to abolish the Dead Man’s Rule, Tex. R. Evid. 601(b) 
 
Date: September 7, 2021
 
 
Summary 
 
Texas Rule of Evidence 601(b) (the “Dead Man’s Rule” or “Rule”) generally prohibits interested 
parties in civil actions from testifying about oral communications by a decedent, unless there is 
corroborating evidence or an opposing party calls them to testify about the statement.  
 
For nearly a century, Texans have asked— 
 

. . . whether there is any good reason for this present-day survival of a rule now 
only of historical interest. One wonders whether the time consumed and the 
difficulty in satisfactorily interpreting the statute is not out of all proportion to the 
end it purports to serve. 

 
Maurice Cheek, Testimony As to Transactions with Decedents, 5 Tex. L. Rev. 149 (1927). The 
Rule has been described “deplorable in every respect; for it is based on a fallacious and exploded 
principle, it leads to as much or more false decision than it prevents, and it encumbers the 
profession with a profuse mass of barren quibbles over the interpretation of mere words.” Id. 
(quoting Wigmore, supra, sec. 578 at 822). 
 
Yet this ancient relic of English common law continues to exist in the TRE. In full, the Rule reads 
as follows: 
 

(1) Applicability. The “Dead Man’s Rule” applies only in a civil case:  
(A) by or against a party in the party’s capacity as an executor, 
administrator, or guardian; or  
(B) by or against a decedent’s heirs or legal representatives and based in 
whole or in part on the decedent’s oral statement. 

(2) General Rule. In cases described in subparagraph (b)(1)(A), a party may not 
testify against another party about an oral statement by the testator, intestate, or 
ward. In cases described in subparagraph (b)(1)(B), a party may not testify against 
another party about an oral statement by the decedent. 
(3) Exceptions. A party may testify against another party about an oral statement 
by the testator, intestate, ward, or decedent if:  

(A) the party’s testimony about the statement is corroborated; or  
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(B) the opposing party calls the party to testify at the trial about the 
statement. 

(4) Instructions. If a court excludes evidence under paragraph (b)(2), the court must 
instruct the jury that the law prohibits a party from testifying about an oral statement 
by the testator, intestate, ward, or decedent unless the oral statement is corroborated 
or the opposing party calls the party to testify at the trial about the statement. 

 
Tex. R. Evid. 601(b).  
 
The Dead Man’s Rule is written so confusingly as to confound its initial purpose—and has been 
applied by courts to allow such minimal corroboration as to limit its application into practical 
obscurity. The Rule cannot, and should not, be amended to clarify its text. It should be abolished.  
 
Background 
 
The Rule is meant to combat fraud—to prevent one party from testifying to conversations with the 
deceased, who is no longer available to refute the existence of truth to those respective 
conversations. In re Estate of Watson, 720 S.W.2d 806, 807 (Tex. 1986). 

 
But its application and scope are less than clear. For almost a century, the Dead Man’s Rule has 
been criticized as an unnecessary relic of ancient English common law (which, until 1843, entirely 
prohibited interested parties and persons from testifying).1 It took 55 years for Texas to follow 
England’s lead and abolish the disqualification of all interested witnesses, but while Texas 
“renounced the general disqualification of interested witnesses by statute,” it “carried forth a 
vestige of the old common law rule” in the form of the Dead Man’s statute. Lewis v. Foster, 621 
S.W.2d 400, 402 (Tex. 1981).  

 
In 1938, Dean McCormick criticized the Rule as having a “baneful potency for injustice,” where 
“in the name of solicitude for the dead, the law permits one set of living folks to cut off another's 
claim without a fair hearing.” See Judson F. Falknor, State Bar Journal, The American Law 
Institute’s Model Code of Evidence, 18 Wash. L. Rev. & St. B.J. 228, 230-31 (1943) (quotation 
omitted). 
 
In 1981, the Texas Supreme Court cited severe criticism of the rule by “leading legal scholars in 
the field of evidence.” Lewis, 621 S.W.2d at 402 (citing Ray, Texas Law of Evidence sec. 321-2 
(Tex. Practice 1980);2 2 Wigmore, Evidence sec. 478 (Chadbourn Rev. 1979); McCormick, 
Evidence sec. 65 (2d ed. 1972); Morgan, Some Problems of Proof Under the Anglo-American 
System of Litigation, at 187 (1956); Cheek, supra, at 172).  

 

                                                 
1 See Lewis v. Foster, 621 S.W.2d 400, 402 (Tex. 1981); Adams v. Barry, 560 S.W.2d 935, 937 (Tex. 1978) (citing, 
inter alia, II J. Wigmore, Evidence § 578 at 695 (3rd ed. 1940); C. McCormick & R. Ray, Texas Law of Evidence, § 
323, et seq. (2d ed. R. Ray & W. Young 1956); Cheek, Testimony As To Transactions With Decedents, 5 Tex. L. Rev. 
149 (1927)). 
2 See also Roy R. Ray, The Dead Man’s Statute – A Relic of the Past, 10 Sw. L. J. 390 (1956), available at 
https://core.ac.uk/download/pdf/147635851.pdf.  

https://core.ac.uk/download/pdf/147635851.pdf
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In 1983, the Texas Dead Man’s statute3 was repealed, and replaced with a narrower version under 
the new Texas Rules of Evidence in Rule 601(b). See Tramel v. Estate of Billings, 699 S.W.2d 
259, 261 (Tex. App.—San Antonio 1985, no writ). The doctrine has been criticized by many 
modern authorities as reflecting a cynicism inconsistent with the underlying assumption of modern 
evidence codes.4   

 
Despite the age of the Rule and its narrow construction by courts, parties to this day attempt to 
apply it beyond its scope. See MTNV, Inc. v. ALST Realty, LLC, No. 14-18-00170-CV, 2019 WL 
6317370, at *6 (Tex. App.—Houston [14th Dist.] Nov. 26, 2019, no pet.) (explaining the Rule 
does not apply in an action concerning prior use easement); Wal-Mart Stores, Inc. v. Constantine, 
No. 05-17-00694-CV, 2018 WL 2001959, at *7 (Tex. App.—Dallas Apr. 30, 2018, no pet.) (in 
wrongful death case, holding Wal-Mart’s evidence for its motion to compel arbitration cannot be 
excluded under the Dead Man’s Rule); Conner v. Johnson, No. 2-03-316-CV, 2004 WL 2416425, 
at *5 (Tex. App.—Fort Worth Oct. 28, 2004, pet. denied) (rejecting argument on appeal that Dead 
Man’s Rule barred testimony, where parties were not suing or sued in capacities as heirs, 
beneficiaries, or representative of estate); see also Hanover Ins. Co. v. Hoch, 469 S.W.2d 717, 724 
(Tex. Civ. App.—Corpus Christi 1971, writ ref'd n.r.e.) (Dead Man’s Rule did not exclude 
testimony about conversations with a decedent where the third-party defendants were sued in their 
individual capacities and not as legal representatives or heirs of the decedent’s estate). 

 
The same concerns voiced in the 1980s and 1920s apply today. The Rule’s corroboration exception 
is easily met through evidence from any competent witness or document that tends “to confirm 
and strengthen” the testimony and “show the probability of its truth.” See Fraga v. Drake, 276 
S.W.3d 55, 61 (Tex. App.—El Paso 2008, no pet); Donaldson v. Taylor, 713 S.W.2d 716, 717 (Tex. 
App.—Beaumont 1986, no writ); Quitta v. Fosatti, 808 S.W.2d 636, 641 (Tex. App.—Corpus Christi 
1991, writ denied), Escamilla v. Estate of Escamilla, 921 S.W.2d 723, 726-27 (Tex. App.—Corpus 
Christi 1996, writ denied); Powers v. McDaniel, 785 S.W.2d 915, 920 (Tex. App.—San Antonio 1980, 
writ denied). The Rule’s continued usefulness is in question, since the general rules of evidence 
governing admissibility (e.g., hearsay), apply to civil actions in Texas courts. 

 
Currently, the Rule is narrowly applied as one of exclusion in a particular subset of civil cases, and 
is easily hurdled through corroboration or waiver. It is also often misapplied or mis-cited by parties 
in cases it should never be raised in—as most general civil practitioners do not operate within the 
narrow confines in which the Rule is meant to apply.  

 
Other Jurisdictions and Rules 
 
Texas is in the minority in maintaining the Rule.5 

 
The American Law Institute’s Model Code of Evidence omitted the rule in 1942. MODEL CODE OF 
EVID. R. 101 cmt. (1942); see also Judson F. Falknor, State Bar Journal, The American Law 
                                                 
3 Tex. Rev. Civ. Stat. Ann. art. 3716 (Vernon 1926) (repealed eff. Sept. 1, 1983). 
4 See 2 WIGMORE, §578, at 821 (criticizing Dead Man’s Statutes); Mason Ladd, A Modern Code of Evidence, 27 Iowa 
L. Rev. 213, 220 (1942) (criticizing Dead Man’s Statutes; model code of evidence should presuppose “a society in 
which honest people outnumber the degraded, the deceitful, and the false-swearing”).   
5 See Ed Wallis, Outdated Form of Evidentiary Law: A Survey of Dead Man’s Statutes and a Proposal for Change, 
53 Cleve. St. Law Rev. 75, 76 n.9 (2005). 
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Institute’s Model Code of Evidence, 18 Wash. L. Rev. & St. B.J. 228, 230-31 (1943) (explaining 
the Model Code qualifies everyone to be a witness unless incapable of expressing themselves 
intelligibly or understanding their duty to tell the truth, “abrogates entirely the so-called Dead Man 
Statute,” and citing Dean McCormick’s 1938 article that described the Dead Man’s statute as one 
“of the ancient barnacles which will have to go”). 

 
The Uniform Rules of Evidence do not contain a Dead Man’s Rule. See UNIF. R. EVID. 601 cmt. 
notes of advisory committee on proposed rules (“The Dead Man’s Acts are surviving traces of the 
common law disqualification of parties and interested persons. They exist in variety too great to 
convey conviction of their wisdom and effectiveness. These rules contain no provision of this 
kind”). 

 
The federal rules do not incorporate any version of the Dead Man’s Rule, and provide that all 
witnesses are competent unless the rules provide otherwise. Fed. R. Evid. 601. See Author’s 
Comments at (2), Handbook on Texas Evidence, Rule 601 (Goode and Wellborn, 2020). 

 
Several states have eliminated or declined to adopt the doctrine.6 Effective in 2017, the Wisconsin 
Supreme Court repealed its Dead Man’s statutes.7 Colorado, rather than abolish its Dead Man’s 
rule, expanded it to apply to all civil cases.8 A minority of states still retain some version of the 
rule.9 
 
AREC’S  Recommendation 
 
AREC received an inquiry from a member of the State Bar asking the Committee to clarify whether 
that the Dead Man’s Rule applies in closed estate matters. AREC formed a subcommittee to 
examine the issue, which performed research and conferred with attorneys practicing and teaching 
estate planning and probate law. The subcommittee did not recommend a rule amendment to make 
it inapplicable to closed estate matters, as such clarification could further complicate an already 

                                                 
6 See ALA. R. EVID. 601 & note (1998); ALASKA COMM. R. EVID. 601 & cmt; ARK. R. EVID. 601; DE. R. EVID. 601 & 
cmt.; IOWA R. EVID. 5.601-5.603; KS Stat § 60-407; KY. REV. STAT. ANN. § 421.210 (repealed); ME. R. EVID. 601 & 
note (1976); MINN. R. EVID. 617 & cmt.; NEV. REV. STAT. § 48.075 (“Evidence is not inadmissible solely because 
it is evidence of transactions or conversations with or the actions of a deceased person”); N.D. R. EVID. 601 & note; 
OKLA. STAT. ANN. TIT. 12, §12-2601; S.D. COD. L. §§ 19-19-601, 19-19-804.  Utah and California repealed their 
Dead Man’s statutes, and included rules to compensate for that omission. See Ut. R. Evid. 601, orig. adv. comm. note; 
Cal. Evid. Code §§ 700, 1261; see also Recommendation and Study Relating to the Dead Man Statute, Calif. Law 
Rev. Comm’n (Feb. 21, 1957), available at http://clrc.ca.gov/pub/Printed-Reports/Pub007.pdf. Florida lacks a Dead 
Man’s Rule under its rules of evidence, but does have a statute that allows, in a case against a personal representative, 
heir, trustee, etc., an unavailable declarant’s statement is admissible if it is on the same subject matter as another 
statement by the declarant admitted into evidence by an adverse party. Fl. Stat. § 90.804(2)(e). 
7 See Joe Forward, After 158 Years, Farewell to the Deadman’s Statute in Wisconsin, Stat Bar of Wisconsin Newsletter 
Vol. 8 No. 21 (Nov. 2, 2016), available at 
https://www.wisbar.org/newspublications/insidetrack/pages/article.aspx?volume=8&issue=21&articleid=25177. 
8 See C.R.S. 13-90-102; see also Herb E. Tucker and Marc Darling, The 2013 Revised Colorado Dead Man’s Statute, 
42 The Colorado Lawyer 45 (Sept. 2013), available at https://www.wadeash.com/PDF/2013-9-dead-mans-statute.pdf.  
9 Including Missouri, New York, Pennsylvania and South Carolina. See, e.g., Mo. Stat. § 491.010(2) (applying to any 
suit where one of the parties or his agent is dead or incompetent); N.Y. Consol. L. § 4519; 42 Pa. C.S. § 5930; see 
also Hon. Mark I. Bernstein, Pennsylvania Rules of Evidence § 601[9] (Gann 2018) (“No evidentiary rule is more 
difficult to apply than the Dead Man’s Rule”); S.C. Code §19-11-95; .   

http://clrc.ca.gov/pub/Printed-Reports/Pub007.pdf
https://www.wisbar.org/newspublications/insidetrack/pages/article.aspx?volume=8&issue=21&articleid=25177
https://www.wadeash.com/PDF/2013-9-dead-mans-statute.pdf
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complicated rule, and could unnecessarily shift the focus of an inquiry under the rule from 
corroboration or waiver to whether an estate is open or closed. 

 
In conducting research on this inquiry, the subcommittee was informed about the serious criticisms 
over the continued existence of the Dead Man’s Rule—through written research, and through 
conversations with practitioners and professors of law. The subcommittee sought additional 
feedback from the Bar’s Real Estate, Probate & Trust Law section concerning the Rule’s continued 
viability.  
 
One practitioner responded individually, providing her opinion that the Rule should remain in 
force as an additional gatekeeping process in probate matters. She noted that some trust and estate 
practitioners do not view the Rule as a hindrance and instead see it as vitally important to 
preventing uncorroborated testimony about a decedent’s statements.  However, if the Rule is 
abolished the remaining admissibility rules still apply, including the hearsay rules. Additionally, 
witness credibility is always subject to the factfinder’s assessment. The presence, or absence, of 
corroborating evidence is already a factor that factfinders take into account when assessing witness 
credibility. 
 
Some practitioners, and one Probate Court Judge, expressed frustration over the fact that many 
practitioners do not understand the rule, and do not know how to use it properly. As noted 
previously, the subcommittee was able to find numerous examples corroborating this conclusion.   
 
Another practitioner and Probate Court Judge were in favor of eliminating the Rule.  

 
The subcommittee presented its findings to AREC. After discussion and consideration of the 
feedback received, AREC voted to recommend that the Rule be abolished. 

 
Recommendation 
 
AREC recommends that the Dead Man’s Rule, Tex. R. Evid 601(b), be abolished.  
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Supreme Court Advisory Committee

Date: December 7, 2021

Report of Subcommittee on Rules 15-165a.

Subject: Possible amendments to TRCP 162

1. On October 25, 2021, Chief Justice Hecht sent a letter to SCAC Chair Chip Babcock
referring a suggestion from Judge Robert Schaffer to amend Tex. R. Civ. P. 162. Judge
Schaffer, of the 152nd District Court in Harris County, wrote in his September 20, 2021
email:

There is a conflict in the rules as it relates to non-suits of claims in which
minors are parties. 

Rule 162 says, “at any time before the plaintiff has introduced all of his
evidence other than rebuttal evidence, the plaintiff may dismiss a case, or
take a non-suit, which shall be entered in the minutes.” Caselaw says that
“granting a non-suit is a ministerial act, and a plaintiff’s right to a non-suit
exists from the moment a written motion is filed or an oral motion is made
in open court, unless the defendant has, prior to that time, sought affirmative
relief.” 

Rule 44 states that when a next of friend files a lawsuit, “Such next friend
or his attorney of record may with the approval of the court compromise
suits and agree to judgments, and such judgments, agreements and
compromises, when approved by the court, shall be forever binding and
conclusive upon the party plaintiff in such suit.” 

The conflict is occurs when we get a motion for a non-suit of a lawsuit in
which minors are making claims. When this happens I have set a status
conference to determine whether a settlement is being made for a minor in
which the minor is getting money that is being paid directly to the minor’s
parent. One of my colleagues has this situation in which the case settled and
3 minors received around $10,000 each and that money was paid directly to
the parent of the minors. After the settlement was concluded, the parties
filed a motion for non-suit. There was no minor settlement hearing and the
court did not have an opportunity to hear the evidence to determine whether
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the settlement was in the minor’s best interest. If Rule 162 applied, we
would have dismiss the case without any determination as to whether the
settlement was in the minor’s best interest or whether the minor or next
friend on behalf of the minor received any money.

It feels like Rule 162 needs to be amended to allow a trial court to approve
or reject a minor settlement before a non-suit is granted. We would suggest
the following change to the second paragraph of Rule 162:

Any dismissal pursuant to this rule shall not prejudice the
right of an adverse party to be heard on a pending claim for
affirmative relief or excuse the payment of all costs taxed by
the clerk. A dismissal under this rule shall have no effect on
any motion for sanctions, attorney’s fees or other costs,
pending at the time of dismissal, as determined by the court.
Any dismissal pursuant to this rule involving a next of
friend shall not be effective unless approved by the Court
pursuant to Rule 44. Any dismissal pursuant to this rule
which terminates the case shall authorize the clerk to tax court
costs against dismissing party unless otherwise ordered by the
court.

This suggestion is made to ensure that the court’s ability to oversee claims
involving minors is not impaired and the minor’s interest is protected.

Robert K. Schaffer
Judge, 152nd District Court

A portion of the Subcommittee likes Judge Shaffer’s suggestion, and would adopt it. One
subcommittee members suggested that a rule change is not necessary because Rule 44,
being more specific than Rule 162, is controlling because the specific prevails over the
general. This member of the subcommittee suggests that the full committee consider three
alternatives: (1) is it better to let the case law develop and, eventually, have the Court
weigh in about this potential conflict in the two rules; or (2) is it better to add a comment
after Rule 162 (e.g., something along the lines suggested by Judge Shaffer (i.e.,“Any
dismissal pursuant to this rule involving a next of friend shall not be effective unless
approved by the Court pursuant to Rule 44”); (3) why would amending the rule be better
than either of these other options?
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Rule 162 has several other problems that would not be resolved by this change. Here is
TRCP 162 as presently written:

RULE 162. DISMISSAL OR NON-SUIT 

At any time before the plaintiff has introduced all of his evidence other than
rebuttal evidence, the plaintiff may dismiss a case, or take a non-suit, which
shall be entered in the minutes. Notice of the dismissal or non-suit shall be
served in accordance with Rule 21a on any party who has answered or has
been served with process without necessity of court order. 

Any dismissal pursuant to this rule shall not prejudice the right of an
adverse party to be heard on a pending claim for affirmative relief or excuse
the payment of all costs taxed by the clerk. A dismissal under this rule shall
have no effect on any motion for sanctions, attorney’s fees or other costs,
pending at the time of dismissal, as determined by the court. Any dismissal
pursuant to this rule which terminates the case shall authorize the clerk to
tax court costs against dismissing party unless otherwise ordered by the
court.

The Committee has not settled on recommendations for the following questions, so they
are presented for consideration by the full Supreme Court Advisory Committee:

1. Is a non-suit exclusively the action of a party while dismissal is exclusively the
action of a court? Rule 162 says “the plaintiff may dismiss a case.” But case law
says the termination of plenary power runs from the court signing an order of
dismissal. Should we make it clear that non-suit is a two-step process: first a non-
suit by a party and then a dismissal by the court? Or should we merge the two
concepts into one, and call it either non-suit or dismissal? Or is the plaintiff free to
either non-suit or dismiss, if they are different things?

2. What is the effect of a non-suit where the court never signs a written order
dismissing the plaintiff’s claims? Does plenary power go on forever?

3. How is an oral dismissal “entered in the minutes”? How is an oral non-suit
“entered in the minutes”? Does the clerk hand-write the oral dismissal or non-suit
on paper minutes or type them into electronic minutes?

4. What does “without necessity of court order” mean in the second sentence of the
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rule, which says: “Notice of the dismissal or non-suit shall be served in accordance
with Rule 21a on any party who has answered or has been served with process
without necessity of court order”? Does that mean “even in the absence of an order
of dismissal”? Can we delete that clause without changing the meaning of the
Rule? If not, can we rewrite the sentence so that its meaning is clearer?

5. The entire second paragraph of Rule 162 says that dismissal is subject to
counterclaims, but does not say the same thing for non-suit. Do the rules of the
second paragraph apply to a non-suit? If so, why don’t we say so? If not, then what
is the effect of a non-suit (without dismissal) on pending counterclaims?

6. The Supreme Court in University of Texas v. Estate of Blackmon said that a court
can defer signing an order of dismissal to allow a reasonable amount of time to
hear costs, attorneys fees, sanctions, etc. and other matters collateral to the merits.
Should the rule say that: “A dismissal under this rule shall have no effect on any
motion for sanctions, attorney’s fees or other costs, pending at the time of
dismissal, as to be determined by the court within a reasonable time.”

7. Do we need to add a Comment to Rule 162 to help clarify any of this?

McDonald & Carlson, TEXAS CIVIL PRACTICE 2d § 27:48 (1999) says: “A plaintiff
dismisses a case by filing a motion for nonsuit with the clerk of the court. If the motion
is timely, as discussed below, nothing else is required; the nonsuit is effective the moment
it is filed and it must be entered in the minutes. ... No order ever needs to be entered.”
[citing to Strawder v. Thomas, 846 S.W.2d 51, 58-59 (Tex. App.–Corpus Christi 1992,
no writ).]

In Epps v. Fowler, 351 S.W.3d 862, 868-70 (Tex. 2011), the Court wrote:

In Texas, plaintiffs may nonsuit at any time before introducing all of their
evidence other than rebuttal evidence. TEX.R. CIV. P. 162. No court order
is required. Id.; Travelers Ins. Co. v. Joachim, 315 S.W.3d 860, 862
(Tex.2010). A nonsuit terminates a case “from `the moment the motion is
filed.’” Joachim, 315 S.W.3d at 862 (quoting Univ. of Tex. Med. Branch at
Galveston v. Estate of Blackmon ex rel. Shultz, 195 S.W.3d 98, 100
(Tex.2006) (per curiam)). At the same time, a nonsuit does not affect any
pending claim for affirmative relief or motion for attorney’s fees or
sanctions. Id. at 863; TEX.R. CIV. P. 162. When a case is nonsuited without
prejudice, res judicata does not bar relitigation of the same claims. Klein v.
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Dooley, 949 S.W.2d 307, 307 (Tex. 1997).
*  *  *
[W]e have no doubt that a defendant who is the beneficiary of a nonsuit
with prejudice would be a prevailing party. ... In contrast, a nonsuit without
prejudice works no such change in the parties’ legal relationship; typically,
the plaintiff remains free to re-file the same claims seeking the same relief.
*  *  *
[W]e hold that a defendant may be a prevailing party when a plaintiff
nonsuits without prejudice if the trial court determines, on the defendant’s
motion, that the nonsuit was taken to avoid an unfavorable ruling on the
merits.

In University of Texas v. Estate of Blackmon, 195 S.W.3d 98, 100-01 (Tex. 2006) (per
curiam), the Court wrote:

Under the Texas Rules of Civil Procedure, “[a]t any time before the plaintiff
has introduced all of his evidence other than rebuttal evidence, the plaintiff
may dismiss a case, or take a non-suit, which shall be entered in the
minutes.” TEX. R. CIV. P. 162. Rule 162 applies in this case because Shultz
filed the nonsuit while this matter was pending on interlocutory appeal from
UTMB’s pretrial plea to the jurisdiction. Under these circumstances, the
nonsuit extinguishes a case or controversy from “the moment the motion is
filed” or an oral motion is made in open court; the only requirement is “the
mere filing of the motion with the clerk of the court.” Shadowbrook Apts.
v. Abu-Ahmad, 783 S.W.2d 210, 211 (Tex. 1990); see also Greenberg v.
Brookshire, 640 S.W.2d 870, 872 (Tex. 1982). While the date on which the
trial court signs an order dismissing the suit is the “starting point for
determining when a trial court’s plenary power expires,” a nonsuit is
effective when it is filed. In re Bennett, 960 S.W.2d 35, 38 (Tex.1997);
TEX. R. CIV. P. 329b. The trial court generally has no discretion to refuse
to dismiss the suit, and its order doing so is ministerial. In re Bennett, 960
S.W.2d at 38; Shadowbrook, 783 S.W.2d at 211.

Of course, the trial court need not immediately dismiss the suit when notice
of nonsuit is filed. Rule 162 states that the plaintiff’s right to nonsuit “shall
not prejudice the right of an adverse party to be heard on a pending claim
for affirmative relief or excuse the payment of all costs taxed by the clerk,”
and a dismissal “shall have no effect on any motion for sanctions, attorney’s
fees or other costs, pending at the time of dismissal.” TEX. R. CIV. P. 162.
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A claim for affirmative relief must allege a cause of action, independent of
the plaintiff’s claim, on which the claimant could recover compensation or
relief, even if the plaintiff abandons or is unable to establish his cause of
action. BHP Petroleum Co., Inc. v. Millard, 800 S.W.2d 838, 841
(Tex.1990). UTMB has not raised a claim for affirmative relief, but it did
request costs in its plea to the jurisdiction. Rule 162 permits the trial court
to hold hearings and enter orders affecting costs, attorney’s fees, and
sanctions, even after notice of nonsuit is filed, while the court retains
plenary power. In re Bennett, 960 S.W.2d at 38. Thus, the trial court has
discretion to defer signing an order of dismissal so that it can “allow a
reasonable amount of time” for holding hearings on these matters which are
“collateral to the merits of the underlying case.” Id. at 38-39. Although the
Rule permits motions for costs, attorney’s fees, and sanctions to remain
viable in the trial court, it does not forestall the nonsuit’s effect of rendering
the merits of the case moot.

In Travelers Ins. Co. v. Joachim, 315 S.W.3d 860, 862-63 (Tex. 2010), the Court wrote:

A party has an absolute right to file a nonsuit, and a trial court is without
discretion to refuse an order dismissing a case because of a nonsuit unless
collateral matters remain. See Villafani v. Trejo, 251 S.W.3d 466, 468-69
(Tex. 2008); In re Bennett, 960 S.W.2d 35, 38 (Tex. 1997) (per curiam);
Hooks v. Fourth Court of Appeals, 808 S.W.2d 56, 59 (Tex. 1991). A
nonsuit “extinguishes a case or controversy from ‘the moment the motion
is filed’ or an oral motion is made in open court; the only requirement is ‘the
mere filing of the motion with the clerk of the court.’” Univ. of Tex. Med.
Branch at Galveston v. Estate of Blackmon ex rel. Shultz, 195 S.W.3d 98,
100 (Tex.2006) (per curiam) (quoting Shadowbrook Apts. v. Abu-Ahmad,
783 S.W.2d 210, 211 (Tex. 1990) (per curiam)). It renders the merits of the
nonsuited case moot. See Villafani, 251 S.W.3d at 469 (“One unique effect
of a nonsuit is that it can vitiate certain interlocutory orders, rendering them
moot and unappealable.”); Shultz, 195 S.W.3d at 101 (“Although [Rule 162]
permits motions for costs, attorney’s fees, and sanctions to remain viable in
the trial court, it does not forestall the nonsuit’s effect of rendering the
merits of the case moot.”); Gen. Land Office v. OXY U.S.A., Inc., 789
S.W.2d 569, 571 (Tex. 1990) (“As a consequence of the trial court’s
granting the nonsuit, the temporary injunction ceased to exist and the appeal
became moot.... It was not necessary for the trial court to enter such a
separate order because when the underlying action was dismissed, the
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temporary injunction dissolved automatically.”) (citation omitted).
*  *  *
After a nonsuit, a trial court retains jurisdiction to address collateral matters,
such as motions for sanctions, even when such motions are filed after the
nonsuit, as well as jurisdiction over any remaining counter-claims. See Scott
& White Mem’l Hosp. v. Schexnider, 940 S.W.2d 594, 596 (Tex. 1996) (per
curiam) (holding that a trial court has authority to decide a motion for
sanctions while it retains plenary power, even after a nonsuit is taken);
TEX.R. CIV. P. 162 (“Any dismissal pursuant to this rule shall not
prejudice the right of an adverse party to be heard on a pending claim for
affirmative relief or excuse the payment of all costs taxed by the clerk.”). 
*  *  *
Many litigants use a nonsuit as a procedural device to effectuate a
settlement agreement, intentionally dismissing claims with prejudice.
Indeed, in this case Joachim had taken a nonsuit with the first trial court
“dismissing with prejudice all of Plaintiff’s claims” against another
defendant with whom Joachim had settled, before he filed the nonsuit as to
Travelers. Just as the trial court has jurisdiction to enter a dismissal with
prejudice upon the filing of a nonsuit to effectuate a settlement agreement,
it must also have jurisdiction to enter a dismissal with prejudice in other
nonsuit situations.

In Valencia v. McLendon, No. 14-18-00122-CV (Tex. App.–Houston [14th Dist.] Dec. 19,
2019, no pet.) (mem. op.), the Court wrote:

A nonsuit of the plaintiff’s cause of action,” therefore, “is not an
adjudication of the rights of the parties and does not extend to the merits of
the action; it merely puts them back in the position they were in before the
lawsuit was brought.” Waterman v. Steamship Corp. v. Ruiz, 355 S.W.3d
387, 398 (Tex. App.-Houston [1st Dist.] 2011, pet. denied)....

In Salinas v. Aguilar, No. 04-11-00260-CV (Tex.. App.–San Antonio, no pet. ) (mem.
op.), the Court said:

Because the trial court retained jurisdiction to rule on the motions for
sanctions for 105 days from the date the nonsuit was signed, the trial court
did not err in setting the motions for hearing on March 29, 2011. However,
appellants agreed to reset the hearing on the pending motions to May 31,
2011, which was past the date on which the trial court’s plenary power
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expired. The record contains no other efforts by appellants to have the
motions heard within the trial court’s plenary power. Because the motions
for sanctions were never heard or expressly ruled upon, there is nothing
before us to review.

In McDougal v. McDougal, No. 07-16-00422-CV (Tex. App.–Amarillo 2018, pet. denied)
(mem. op.), the Court wrote:

It is settled, however, that the signing by the trial court of an order
dismissing a case, not the filing of a notice of nonsuit, is the starting point
to determine when the trial court’s plenary power expires. In re Bennett, 960
S.W.2d 35, 38 (Tex. 1997) (orig. proceeding) (per curiam).

In Strawder v. Thomas, 846 S.W.2d 51, 50 (Tex. App.--Corpus Christi 1992, no writ), the
Court wrote:

The case law surrounding Rule 162 clearly reflects that taking of a nonsuit
does not necessitate the filing of any other pleadings or observing other
technical rules, but merely requires the appearance before the court or clerk
by a plaintiff, or intervenor, through its representative or attorney, and the
transmittal to the clerk of the party’s abandoning its claims. No particular
procedure is required to take a nonsuit. Greenberg, 640 S.W.2d at 872;
Orion Investments, Inc. v. Dunaway & Associates, Inc., 760 S.W.2d 371,
373 (Tex. App.--Fort Worth 1988, writ denied). The Supreme Court has
held that the rule is to be liberally construed in favor of the right to nonsuit,
Greenberg, 640 S.W.2d at 872, and that it should not be given strict or
technical construction. Smith v. Columbian Carbon Co., 145 Tex. 478, 198
S.W.2d 727, 728 (1947). The rule is equally applicable to intervenors
claiming affirmative relief. Boswell, O’Toole, Davis & Pickering v.
Townsend, 546 S.W.2d 380, 381 (Tex.Civ. App.—Beaumont 1977, no writ).
The Texas courts have uniformly held that presentation to the court of a
nonsuit in some fashion and entry of that presentation upon the court’s
calendar ends the case with regard to any claims involving that party, except
for claims for affirmative relief then pending against the nonsuiting party;
no order ever need be entered.

Respectfully submitted,
Richard R. Orsinger
Subcommittee Chair
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Supreme Court Advisory Committee

Date: December 8, 2021

From: Subcommittee on Rules 16-165a

Regarding: Tex. R. Civ. P. 76a

On October 25, 2021, Chief Justice Hecht sent a letter of referral to SCAC Chair Chip
Babcock that included the following topic:

Texas Rule of Civil Procedure 76a. Since its adoption in 1990, the Court has
received a number of complaints about Texas Rule of Civil Procedure 76a.
Courts and practitioners alike complain that the Rule 76a procedures are time
consuming and expensive, discourage or prevent compliance, and are
significantly different from federal court practice. The Committee should draft
any rule amendments that it deems advisable and, in making its
recommendations, should take into account the June 2021 report of the
Legislative Mandates Subcommittee.

1. Subcommittee Activities. This topic was referred to the Subcommittee on Rules 16-
165a on November 2, 2021. Due to the short length of time between the date of
assignment and the December 10 committee meeting, the intervening Thanksgiving
holiday, and the fact that this is the first assignment received by the subcommittee after
being reconstituted at the start of 2021, the full subcommittee has not been able to meet
and deliberate over the possible rewriting of Rule 76a. The subcommittee’s immediate
goal is to bring together persons with ideas about rewriting Rule 76a in order to generate 
memos and proposed rule changes to serve as points for discussion at the December 10,
2021 full committee meeting. The Agenda attachments contain a proposed rewrite of
Rule 76a to discuss on December 10, but the subcommittee as a body is not
recommending for or against the proposed changes, and there is opposition on the
subcommittee to some of the suggested changes, and some changes that were suggested
were not implemented in this discussion draft. The subcommittee needs more time after
the December 10 meeting to consider feed-back from the full committee and to vet
suggestions from other subcommittee members and take some votes.

2. Judge Yelonosky’s Rewrite. Judge Stephen Yelonosky, who is not officially a member
of the subcommittee but who volunteered his efforts to the task of revising Rule 76a,
submitted to the subcommittee a proposed rewrite of Rule 76a. This draft has been
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reviewed and edited and commented on by various members of the subcommittee, but
it has not been reviewed or voted on by the subcommittee as a whole due to time
limitations. While the proposed draft does not represent the work of the subcommittee
as a whole, it is a good foundation to be used by the full committee as a focus for
discussion at the December 10, 2021 meeting. Judge Yelonosky has submitted a
memorandum to go with his proposed rewrite of Rule 76a, which should be read in
conjunction with his rule rewrite. From the subcommittee chair’s perspective, this
proposed rewrite of Rule 76a addresses some of the mechanical problems of the way
TRCP 76a operates, but does not address some fundamental substantive concerns about
Rule 76a. Substantive concerns are discussed later in this memo.

3. Past Reviews of Rule 76a. Court Rules Attorney Jaclyn Daumerie researched her list
of SCAC meeting topics back to 2001. That list has been combined with a list
compiled back in 2006 by Court Rules Attorney Jody Hughes. They show the
following agenda items relating to Rule 76a:

• June 14-15, 2002: Rule 76a (Orsinger/Albright)
• September 20-21, 2002: Rule 76a (Orsinger/Albright)
• November 7-8, 2002: Rule 76a (Orsinger/Albright)
• April 11-12, 2003: Rule 76a - Sealing Court Records (Orsinger/ Albright)
• October 24-25, 2003: Sealing Court Records: TRCP 76a (no proposal; no change

since 1990)
• January 16-17, 2004: Sealing Court Records: TRCP 76a (Orsinger)
• March 4-5, 2005: Sealing Court Records: TRCP 76a (Orsinger) (no

recommendation)
• October 20-21, 2006: Proposed new rule re: sealed records - comparable to

TRCP 76a (Dorsaneo)
• December 8, 2006: Proposed new rule re: sealed records - comparable to TRCP

76a (Dorsaneo)
• June 10, 2016: Proposed Appellate Sealing Rule and Rule 76a (Dorsaneo)
• September 16-17, 2016: Proposed Appellate Sealing Rule and Rule 76a

(Dorsaneo) (On agenda but not discussed)
• February 3, 2017: Proposed Appellate Sealing Rule and Rule 76a (Dorsaneo)
• April 28-29, 2017: Proposed Appellate Sealing Rule and Rule 76a (Dorsaneo)

A partial investigation into the record of full committee meetings reflects that while Rule
76a has periodically been on this committee’s agenda, proposed changes to Rule 76a
were usually not discussed in depth and sometimes was not discussed at all. A look into
the subcommittee meetings records that are available reflects several proposals for
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change discussed at the subcommittee stage, but the historical examination to date has
not identified any full committee vote on proposed changes to Rule 76a. Further
investigation is needed to be certain of that fact.

4. TRAP 9. A review of full committee and of subcommittee records reflects a
consistent effort by Professor William Dorsaneo to develop an appellate rule of
procedure to govern sealing documents in Texas’ appellate courts. Several proposed rule
changes to Tex. R. App. P. 9 were fashioned at the subcommittee level, but investigation
has not turned up an instance where a TRAP 9 proposal on sealing records was voted on
or even considered by the full committee. In conjunction with a possible rewrite of Rule
76a, it is natural to ask whether a rule governing the sealing of court records in appellate
courts should be included in the appellate rules of procedure, spelling out how to pass
authority over sealed court records from the trial court to the appellate court, how to file
records under seal in appellate courts, whether a motion to seal or unseal records can be
filed in the appellate court, and by whom, and what standards the appellate court should
consider in resolving such motions.

5. Is it Time for a Serious Reassessment? Rule 76a is 31 years old. There have been
efforts to make changes to the rule, but they have ultimately not come to fruition. It can
be argued that enough time has passed for the Supreme Court to engage in not only a
procedural but also substantive review of Rule 76a, to see what the Court got right and
got wrong back in 1990, and what improvements or changes of direction are suggested
by a review of 31 years of experience applying the rule. The original concern of 
proponents of openness was defective products injuring persons. The IP lawyers and
companies inside and outside of Texas were concerned about trade secrets. More recently
people have become concerned about private information of their personal lives
becoming public knowledge. An emerging issue is the protection of contractual rights
and reliance interest of persons who shared non-public information in reliance upon a
confidentiality agreement, only to have the opposing party make confidential information
public by filing it as a court record. These latter issues were not considered much, if at
all, in the creation of Rule 76A in late 1989 and early 1990. 

6. Inception of Rule 76a. Rule 76a had its inception with the Legislature’s enactment of
Section 22.010 of the Texas Government Code, effective September 1, 1989. That law
provided:

SEALING OF COURT RECORDS. The Supreme Court shall adopt rules
establishing guidelines for the courts of this state to use in determining whether
in the interest of justice the records in a civil case, including settlements, should
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be sealed.

In response to the legislative directive, SCAC Chair Luther Soules, III named Charles E.
“Lefty” Morris of Austin and Charles Herring of Austin to co-chair an ad hoc Sealing
Records Subcommittee. The subcommittee moved with astonishing speed. A memo by
Chuck Herring describes the lead up to the adoption of Rule 76a. Chuck wrote:

Accordingly, the Supreme Court Advisory Committee Chairman Luke Soules
appointed a subcommittee1 to propose a draft rule. The subcommittee conducted
two public hearings, on November 18, 1989 and December 15, 1989, and also
received substantial input at the Texas Supreme Court’s public hearing on
November 30, 1989. Twenty-seven participants, including several represent-
atives of public interest and citizen’s groups, as well as several media attorneys
and representatives, attended and provided valuable input at the hearings. (A list
of participants appears under Tab “Y.”) The subcommittee accumulated several
hundred pages of draft proposals, court decisions, law review commentaries and
position statements from many sources.

The Co-Chairs presented a draft proposal to the full Advisory Committee for
consideration at its February 9, 1990 meeting. In a not-quite ringing endorse-
ment of the Co-Chairs’ work, the Committee almost immediately rejected the
Co-Chairs’ draft and adopted as a working draft a proposal from Dallas Morning
News counsel, Tom Leatherbury and John McElhaney of Locke Purnell.

After another twelve hours of consideration, amendments, sometimes heated
debates, and sharply divided votes extending over three sessions (February 9, 10
and 16), the Advisory Committee produced the draft now before the Court.

The remainder of this memo discusses the general structure of the rule and
reviews the arguments against some of the rules’ most controversial provisions.

Chuck Herring’s memo and attachments are available at the following URL:

<https://www.txcourts.gov/All_Archived_Documents/SupremeCourtAdvisoryCommi
ttee/Meetings/1990/supplementary/sc02091990.pdf> [They are also attached at Tab C
– p. 005 - p. 536.] 

The 42-page memo of Chuck Herring mentioned above is in the record of the meeting,
along with 487 more pages of Rule, proposals, a brief, letters, alternatives, edits, a federal
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court study, Section 757 of the Restatement of Torts, appellate cases, law review articles,
a letter from our current committee chair [Tab C - pp. 156-57], a letter on behalf of the
Texas Association of Defense Counsel [Tab C - 159-63], along with a proposed
alternative Rule 76a [Tab C – pp. 164-69], a letter from the legal department of Emerson
Electric Co. of St. Louis [Tab C – pp. 170-71], a letter from the legal department of
American Home Food Products, Inc. of Fort Worth [Tab C – p. 172], a letter from Judge
Pat Gregory, Presiding State Statutory Probate Judge [Tab C – pp. 178-79], a letter from
the general counsel of General Mills of Minneapolis, Minnesota [Tab C – p. 225], and
many more items of interest. A number of letters were concerned with the preservation
of trade secrets, others with unfiled discovery, others with confidential settlement
agreements. This record of 530 pages sets out the considerations that were voiced when
Rule 76a was being contemplated. But it is noteworthy that much of this correspondence
was dated after the SCAC had finalized Rule 76a over a seven-day period with many
members not in attendance. This suggests that the hurried pace of committee action
arrived at a result before the proposed rule was widely disseminated. The predicted
advantages or disadvantages of the Rule may or may not have unfolded as projected.
After 31 years of use or disuse, these arguments can be tested against the State’s actual
experience in dealing with this Rule, in order to make improvements. In the much
different world of today, where information can be disseminated widely on the internet,
we need to consider the privacy interests of individuals who become involved, sometimes
unwillingly, in litigation.

7. The Making of Rule 76a. We have the reporter’s record of two of the three Supreme
Court Advisory Committee meetings held in seven days that produced Rule 76a. The
transcripts are an eye-opener for anyone interested in Rule 76a or the rule-making
process.

The full committee met on Friday, February 9, 1990.2 [Tab C – pp. 005-06] The minutes
of the meeting indicate that “[a] report was given by Charles (Lefty) Morris, Chuck
Herring, and Tom Leatherbury regarding proposed new rule TRCP 76a, regarding
Sealing of Court Records. [Tab C – pp. 548-59] Discussion of the committee followed
and the matter was reassigned for specific revisions and a new report from the
Subcommittee the next day, a Saturday, February 10, 1990 meeting.3

The full committee convened again at 8:00am on Saturday, February 10, 1990. At the
end of the meeting it was moved, seconded, and unanimously approved to have a
previously-unscheduled meeting the following Friday, February 16, 1990.

The committee met again on Friday, February 16, 1990. Twenty members of the
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committee were present, 13 were absent, and there were 3 visitors. [Tab C – p. 537]
Votes on 117 different rules are recorded in the minutes. The Committee considered the
version of Rule 76a that was voted on the previous Friday and Saturday.4 [Tab C – p.
556-ff] A large part of the meeting focused on who should be able to seek appellate
review, and when and how. The transcript of the meeting shows a vote of 12-to-0 in favor
of allowing an appeal from either an order sealing or an order refusing to seal court
records. [Tab C – p. 576] Some argued that both parties and intervenors should be able
to appeal. The committee then discussed whether to recommend appellate review by
interlocutory appeal, severance and appeal from a final judgment, or mandamus. Justice
Hecht commented that review by mandamus does not permit the appellate court to
correct disputed issues of fact, which he said are likely to exist in this type of case. [Tab
C – pp. 582-83]. Justice Hecht also noted that the ability to bring an interlocutory appeal
is governed by statute, not by rule. [Tab C – p. 590] The matter was resolved when the
committee voted 11-to-4 to allow both parties and intervenors to appeal from a sealing
or non-sealing order by appeal from a severed judgment. [Tab C – p. 618] That rendered
some language discussed in the previous meetings superfluous and it was deleted by
unanimous agreement. [Tab C – p. 622]

A revealing perspective was injected by David Beck, who commented on the speed at
which the Rule adoption was proceeding. David said:

I would like to say something for the record, and the first time I saw this proposal
is this morning because I could not attend the meeting last week. I am not
opposed to what we have done in concept, but I am very troubled about the way
we have done it. This represents a very material change in our Rules of Civil
Procedure and our general practices.

The bench and the bar have not seen this, to my knowledge. The first time this
was ever presented to the general Committee was at the meeting last week with
the exception of the subcommittee that was working on this, and I think they
have done an excellent job in working on it, but what I am concerned about is the
potential problems that we may not even anticipate, like John Collins was saying.

We are trying to write a rule that applies in all cases, and I notice there is some
references in the rule to public safety and health, but we use some terminology
in that rule that we passed that is very, very broad, and I don’t know what some
of these provisions mean. And I suspect that some of the members of the bar are
going to have some real questions about some of the terms.
*   *   *

-6-



And my concern is that not every case we have got is a personal injury case and
not every case we have got is a product liability case. There are patent suits out
there, there are domestic relations suits, there are breach of contract suits, that
have very critical pieces of information that the parties want to keep private.
[Tab C – pp. 623-24]
*   *   *
And I am just concerned that we are doing this so quickly, with such limited
review opportunities, by such a comparatively few members of even this
Committee, that I am concerned we are going to come up with a result that is
going to cause us a lot of problems on down the line. I just wanted to say that for
the record. [Tab C – p. 625]

Broaddus Spivey responded a few moments later:

I agree with you and I think it is time to move on, except I want the record to
reflect a response to Davis Beck’s oratory there. And I can understand his
concern, but one of the basic problems is people have elected to take their private
disputes into a public forum. And I face that every time a defendant wants my
client to produce income tax returns, and that settles cases sometimes. That is
one of the hazards of entering into litigation or being drawn into litigation, and
that is just something we have to deal with. [Tab C – pp. 626-27]

This exchange reflects the plaintiff-defendant dynamic that existed on the Committee
regarding Rule 76a. As Beck later noted, “I want to make sure everybody understands
what we are doing here, and I know I am in the minority. There are only two people here
that I count that do essentially defense work....” [Tab C – p. 640] However, the
compelling need for speed (all committee discussion and voting was compressed into
three meetings over seven days), and the reason for the Chairman’s exercise of tight
control over discussion in order to reach quick final votes, is not evident from the
transcript. Regardless of the reason, the committee’s action was undeniably
extraordinarily quick. When David Beck asked “what are our time limits,” Chairman
Soules said “this is it.... I would like to have a motion that we accept 76(a) as it has been
concluded today just by that last vote, in its entirety.”[Tab C – p. 626] Chairman Soules
powered through to a vote to adopt Rule 76a as amended that day, and the amended
version of Rule 76a was adopted by a vote of 12-to-3. (Less than half of the committee
was involved in the vote.) [Tab C – p. 632] Tom Davis asked: “Am I allowed to point out
some more things wrong with it before we vote it?” Chairman Soules responded: “We
have voted.” Davis continued: “Well, you have got some errors in it and I would like to
get the errors out.” Broaddus Spivey said: “That is administrative.” [Tab C – p. 632] And
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that was the end of that.

The minutes from the meeting5 reflect:

A request for amendment to proposed TRCP 76a was reported on, motion was
made, and the committee voted 11 to 4 to recommend that the Supreme Court
promulgate the requested amendments to paragraphs C, D, and E and the
committee voted 12 to 3 to recommend that the Supreme Court promulgate the
requested amendments to TRCP 76a as a whole.

A request for amendment to proposed TRCP 166(b) (5) was reported on, motion
was made, and the committee voted 10 to 7 to recommend that the Supreme
Court promulgate the requested amendment.

8. Publication and Adoption. Chairman Soules forwarded the final report from the
Committee to Justice Hecht on March 1, 1990. Soules made special mention of the
proposed amendment to Tex. R. Civ. P. 166b(5), which would prohibit sealing of
discovery unless the party seeking protection files the discovery with the clerk of the
court and complies with Rule 76a. After saying that this particular provision “needs
special mention,” Soules wrote:

The reason that I believe that this recommendation needs special mention is
because the process through which it proceeded was not the usual process, and
it is an extremely important and far reaching matter.

1. That provision was never submitted to the discovery subcommittee for study
or recommendation.

2. That concept was considered before the Special Subcommittee on Sealing of
Court Records and was, by that subcommittee, not recommended. Neither the
Subcommittee’s reported rule nor the “Locke-Purnell” proposal for Rule 76a
encompassed discovery not filed with a court.

3. That concept was never a subject of any advance written proposal in any
agenda prepared for any Committee meeting.

4. The inclusion of discovery in the rule on sealing court records was expressly
tabled by a majority of all members present at the meeting on Friday 9, 1990, on
motion of Justice Peeples. That meeting was attended by 25 of 36 members of
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the Supreme Court Advisory Committee.

5. Notwithstanding the February 9 vote to table, a majority of the 20 members
who attended the smaller meeting on Friday, February 16 voted to reopen the
question. The matter then passed by narrow majority vote of 10 to 7 with less
than half the full membership attending and voting. None of the four member
judges of the committee was able to attend the February 16 meeting.

6. The proposal was not published for comment from the bench and bar.

In conclusion, Chairman Soules said: “I believe this to be the only occurrence in the
history of the Committee where such a broad sweeping and burdensome change has been
recommended by the Committee with so little study and consideration.”6

On March 5, 1990, Chuck Herring authored a memo to the Supreme Court. [Tab C-pp.
007-48] Herring explained various parts of proposed Rule 76a, and mentioned arguments
for and against parts of the proposed rule. Herring concluded:

The issues of whether and how to seal court records are complex and evoke
strong and varied opinions from many different perspectives. Proposed rule 76a,
together with the companion amendments to Rule 166b(5), creates a veritable
thicket of constitutional, statutory, common law and procedural issues. The many
public and private interests affected by the rule are exceedingly difficult to
reconcile, and that difficulty is compounded by the diverse contexts in which
sealing orders arise, including family law, trade secrets, products liability,
commercial litigation.

My advice to the Court -- after distilling all of the knowledge and wisdom I have
acquired during many, many hours of listening and reading and studying about
these issues - is simple: good luck. Good luck, and may you have the patience
and insight to develop a reasonable, workable rule.

Proposed Rule 76a was published in the April 1990 Texas Bar Journal,7 [Tab C – pp.
488-89] followed by a supporting article written by John H. McElhaney and Thomas S.
Leatherbury, [Tab C – pp. 490-92] and then an opposing article written by Gale R.
Peterson [Tab C – pp. 493-96] and an opposing article written by David E. Chamberlain.
[Tab C – pp. 497-98]

The Texas Supreme Court adopted a number of rule changes on April 24, 1990, including
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the adoption of Rule 76a. However, Justices Gonzalez and Hecht dissented from the
adoption of Rule 76a and the concomitant amendment to Rule 165(5)(c). They wrote:

We concur in the changes to the Texas Rules of Civil Procedure adopted by this
Order except the addition of Rule 76a and the concomitant amendment to Rule
166b.5.c. We agree that that it is appropriate to articulate standards for sealing
court records which recognize and protect the public’s legitimate interest in open
court proceedings. Our concern is that the adopted rules are excessive.

Strong arguments have been made that pleadings, motions and other papers
voluntarily filed by a party to avail itself of the judicial process should not be
sealed absent specific, compelling reasons. The arguments are much weaker for
denying protection from public disclosure of information which a person is
ordinarily entitled to hold private and would not divulge except for the
requirements of the discovery process. It is one thing to require that pleas to a
court ordinarily be public; it is quite another to force a person to give an
opponent in a lawsuit private information and then require disclosure to the
world. On balance, we believe that the adopted rules do not afford litigants
adequate protection of their legitimate right to privacy.

The procedural burdens created by the adopted rules are thrust principally upon
already overburdened trial courts and courts of appeals. The trial courts must
now conduct full, evidentiary hearings before ordering court records sealed.
After records are ordered sealed, any party who did not have actual notice of
earlier proceedings may request reconsideration of the order. Because it is
impossible to give actual notice to the world, an order sealing records can never
be effectively final. Trial courts must either hold as many hearings as there are
requests by people without actual notice of prior hearings, or surrender and
unseal the records. All parties, for and against sealing, are entitled to appeal. The
demand of the adopted rules on the judiciary’s limited resources is impossible
to assess.

Finally, Rule 76a and the change in Rule 166b.5.c are probably more
controversial than any rules ever adopted by this Court. Although issues relating
to sealing court records have been addressed across the country, adoption of
rules like these two is unprecedented. Despite strongly conflicting views of the
members of our Rules Advisory Committee, the Court has not invited the same
public comment on these two rules as it has on the others. People outside the
rules drafting process, lawyers and non-lawyers alike, have only recently become
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aware that these two rules were being considered. Even without inviting
comment, the Court has received a relatively large number of sharply divergent
views of these rules. The stridency of the controversy, the dearth of precedent,
and lack of opportunity for full public comment all counsel a more measured
response by the Court than the rules it adopts. We have refused this year to
change the rules pertaining to the preparation of jury charges because of
conflicting comments on the proposed amendments. The reasons for deferring
sweeping changes in the charge rules for further debate apply equally to Rule
76a and Rule 166b.5.c.

We agree with the Court generally that court records should be open to the
public. We do not agree with the manner in which the Court has chosen to
effectuate this policy.8 [Tab C – pp. 589-90 & 646]

9. Selling Depositions. On September 28, 1993, the Court Reporters Certification Board
issued Letter Opinion No. 93-87, asking whether a court reporting firm could enter into
a contract to sell all of its depositions to a business in exchange for a percentage of the
proceeds from selling the depositions. The Board made the following comment about
Rule 76a:

Rule 76a of the Texas Rules of Civil Procedure, which sets forth the standard for
sealing court records, is also relevant to your inquiry. That rule presumes that
“court records” are open to the general public and may be sealed only upon a
heightened showing. [footnote 5] Rule 76a defines “court records” for purposes
of the rule as “documents of any nature filed in connection with any matter
before any civil court” with certain exceptions. Tex. R. Civ. P. 76a(2)(a). It also
defines court records for purposes of the rule as discovery, not filed of record,
concerning matters that have a probable adverse effect upon the general public
health or safety, or the administration of public office, or the operation of
government, except discovery in cases originally initiated to preserve bona fide
trade secrets or other intangible property rights. Tex. R. Civ. P. 76a(2)(c). In
providing that discovery that has been filed with a court as well as discovery
concerning certain matters which has not been filed with the court constitutes
“court records” presumed open to the general public, rule 76a suggests that
discovery that has not been filed with a court and does not concern such matters,
is not open to the general public. As noted above, however, rule 206 requires the
shorthand reporter who has taken a deposition to file a copy of a certificate with
the court. We do not consider whether, given this filing, deposition transcripts
are “court records” under rule 76a(2)(a) in every case, or whether they are
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subject to the special provision under rule 76a(2)(c) for “discovery, not filed of
record.”

Clearly, a company which operates a computerized database may obtain a
deposition transcript which has been filed with a court and is available to the
public from the court. We are not aware of any statutory authority or rule,
however, which would prohibit or authorize a shorthand reporter to sell a copy
of a deposition transcript to a company which operates a computerized database.

10. Public Access to Judicial Records. In September of 1998, the Texas Judicial Council 
issued a writing on Public Access to Judicial Records.9 [Tab C – pp. 657-71] It talked at
a general level about access to judicial records by virtue of statute, judicial decision,
executive agency opinion, and court rule or policy. The writing says “There are six
policy issues to consider when determining which judicial records should be made public
and the procedures that should govern their release.” [Tab C – p. 659] They are: judicial
accountability, availability of judicial resources, costs, privacy, open courts, and security
of information and individuals, each of which is described. [Tab C – p. 659-60] The
article relates to a rule proposed by the Judicial Council, that does not apply to court
records.10 However, the principles discussed are germane to “court records.”

11. April 11, 2003. The Agenda for the April 11, 2003 SCAC meeting [Tab C – p. 672-
73] included this item:

4.5 Sealing Court Records: TRCP 76A

The SCAC has been asked to review the effectiveness and operation of Texas
Rule of Civil Procedure Rule 76a addressing the appropriateness of and method
for sealing court records. A copy of the most recent information on this issue is
below:
http://www.supreme.courts.state.tx.us/rules/Committee/Sep-2002/2.11%20ba
ckground.pdf [Tab 10]

The Agenda attachments include a memo on Rule 76a Background Information. This
memo discusses legislative activity from 2001 through 2002 related to defective
products. The memo said:

During the 12 years since the passage of Rule 76a, the Supreme Court has
accumulated 17 three ring binders of Rule 76a filings. Since January 1, 2002,
there have been 31 filings. Facial examination of the pleading does not often
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disclose the reason for the court sealings. Among the types of cases in which
sealing orders have been requested in the last six months are: suits relating to
adoption issues and suits seeking the sealing of documents filed by an opponent
following the inadvertent production of the document. One attorney routinely
files motions in probate cases stating that the disclosure of the amounts paid to
beneficiary’s would be improper. The Court does not receive notification if a
motion under Rule 76a is granted or denied.

12. October 20, 2006. The Agenda for the meeting on October 20, 2006 [Tab C – p. 688]
contained an item under Professor Dorsaneo’s subcommittee: “Proposed new rule re:
sealed records -- comparable to TRCP 76a.” [Tab C- p. 688] Supporting documents
include a survey conducted by Supreme Court Rules Attorney Jody Hughes of the varied
practices in the fourteen courts of appeals dealing with the sealing of court records.

13. August 16, 2013. The Supreme Court adopted an amendment adding TRAP 9.8,
“Protection of Minor’s Identity in Parental-Rights Termination Cases and Juvenile Court
Cases,” requiring that all papers in an appeal from a parental-termination case must
identify a minor by an alias, and that a court may order other family members to be
identified by an alias if necessary to protect a minor’s identity, and the court must use an
alias in court opinions. The same rules were adopted for juvenile appeals. The Supreme
Court also adopted TRAP 9.9, Privacy Protection for Documents Filed in Civil Cases, 
defining “sensitive data” as all but the last three digits of social security or other
taxpayer-identification numbers, bank or financial accounts, and driver’s licenses,
passports, etc. Sensitive Data must be redacted from documents filed with courts. The
redaction must be using the letter “X” for each redacted digit. A document containing
unredacted sensitive data must notify the clerk in the upper left-hand corner that the
document contains sensitive data. The court “may” strike documents containing sensitive
data. Remote access to documents with sensitive data cannot be made available to
internet access. [Tab C- p. 776]

14. September 27, 2013. In the SCAC meeting on September 27, 2013, Judge Yelenosky
shared his opinions on certain practices surrounding Rule 76a. He said that attorneys
cannot enter into Rule 11 agreements that seal files without complying with Rule 76a.
He also said that parties cannot show an unredacted document to the court while
delivering a redacted copy to the court reporter. He also said that exhibits marked in a
hearing or trial are court records under Rule 76a. Committee member (and former Rules
Attorney) Lisa Hobbs disagreed about redacting, saying that courts are required by law
to redact certain things. After some discussion, they still disagreed. [Tab C - pp. 709-11]
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15. December 14, 2015. A group of appellate lawyers and judges exchanged emails
regarding a proposed revision to TRAP 9.2(a)(3) to deal with sealing records on appeal.
[Tab C - pp. 712-13]

16. June 10, 2016. The Agenda for the meeting on June 10, 2016, [Tab C – pp. 714-16]
included this item: “Proposed Rule on Sealing Documents and Appellate Proposed Revs.
To Rule 76a- June 8, 2016 w/76a documents/Rule 9 (Alternative Draft) (6/9/2016) Rule
76a (2).”

Attached is a Memo from Professor Dorsaneo dated May 27, 2016 setting out a proposed
appellate sealing rule and proposed companion amendments to Rule 76a. [Tab C - p. 716]
He suggested revisions (in italics) to Rule 76a.8 relating to appeals:

8. Appeal [Procedures]

(a) Any order (or portion of an order or judgment) relating to sealing or
unsealing court records shall be deemed to be severed from the case and a final
judgment which may be appealed by any party or intervenor who participated in
the hearing preceding issuance of such order.

(b) Documents that have been sealed by an order of the trial court or are subject
to a motion to seal filed in the trial court may be filed in a sealed envelope as
part of the appellate record in an appeal or an original proceeding pending in
the appellate court.

(c) The appellate court may [abate an appeal and] order the trial court to
determine whether documents not filed in the trial court or that were not filed
under seal in the trial court are court records that may be sealed in the
proceeding in accordance with the standard and the procedures for sealing court
records contained in this rule. The appellate court may abate the appeal and
order the trial court to direct that further notice be given, or to hold further
hearings, or to make additional findings.

Professor Dorsaneo also attached his memo of June 8, 2016, proposing a Rule 9 that set
out instructions for moving in the appellate court to seal documents, submitting
documents in a sealed envelope, the appellate court identifying what record is sealed,
temporary sealing orders, and a requirement that the appellate court state specific facts
supported by affidavit showing why records should be sealed, etc. The standard proposed
by Professor Dorsaneo is enclosed in brackets, and comes verbatim from Rule 76a, “to
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protect a specific, serious and substantial interest of the movant which clearly outweighs
the presumption of openness that applies to court records, any probable adverse public
health and safety; and that no less restrictive means than adequately and effectively
protect the specific interests asserted.” [Tab C - pp. 722-26]

17. September 16, 2016. The Agenda for the meeting on September 16-17,2021 [Tab C
– pp. 731-32] contained this Agenda item: “Tex. R. Civ. P. 76a (Suggested
Revisions-September 7, 2016),” under Professor Dorsaneo’s appellate subcommittee.
Attached is an 8-31-2016 “conference call redraft” of TRAP 9 laying out rules for sealing
documents in appellate courts. [Tab C - pp. 733-37] The proposed Rule is
comprehensive, with definitions, the transition of sealed document from trial to appellate
court, motions to seal in the appellate court, the requirement of specific facts supported
by affidavits or other evidence, provisional sealing until the motion is ruled upon, filing
a response, abatement pending ruling on sealing, temporary orders, motions to unseal
documents, referral to the trial court for further hearings, contents of the sealing order,
hearing, in camera review, a public order ruling on sealing request, appeal from trial
court sealing orders as a severed final judgment, and the power to abate an appeal
pending further action in the trial court. [Tab C - p. 733]

18. December 20, 2016. December 20, 2016 is the last day of a series of emails in which
Professor Dorsaneo put forth his proposed revisions to TRAP 9.2(d), Rule 193.4 and
Rule 76a. [Tab C - p. 740] Professor Dorsaneo summarized:

I plan to present each of the proposed rule amendments to the Advisory Com-
mittee in January 2017, if possible. The main objectives that have been dealt
with in the proposed amendments are:

1. Sequencing and coordination of procedures for handling documents by
Civil Procedure Rule 193.4 (b) - (d) and proposed Appellate Rule
9.2(d)(1)(c), (2), (6) to facilitate confidentiality and avoid inadvertent
disclosure.

2. Specification of the form of documents filed under seal in appellate courts
in both paper and electronic form in Proposed Appellate rule 9.2(d)(6) based
on definitions contained in other current rules; and

3. Miscellaneous proposed amendments to Civil Procedure Rule 76a and
proposed Appellate Rule 9.2(d) designed to coordinate the procedures for
handling documents produced for in camera review under Rule 76a.
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Professor Dorsaneo’s final proposed amendments to Rule 76a [Tab C – p. 741] were:

Tex. R. Civ. P. 76a (Suggested Revisions) (December 20, 2016)

4. Hearing; In Camera Review. A hearing open to the public on a hearing to seal
court records shall be held in open court as soon as practicable, but not less than
fourteen days after the motion is filed and notice is posted. . . The court may
inspect records in camera when necessary. [If the court determines that an in
camera review is necessary, that material or information must be segregated and
produced to the court in a sealed envelope [at least seven days before the
hearing,] [within a reasonable time before the hearing]. The material or
information produced to the trial court for in camera review must be placed in
the custody of the official court reporter or filed with the clerk of the trial court
before the hearing. The reporter or clerk must retain custody of the material or
information reviewed in camera until the trial court or an appellate court having
jurisdiction of the appeal [or original proceeding] orders the reporter or court
clerk to transmit the material or information under seal to the appellate court, and
the material or information is filed under seal in the appellate court.] [Tab C - p.
741]

6. Order on Motion to Seal Court Records. A motion relating to sealing or
unsealing court records shall be decided by written order, open to the public,
which shall state: the style and number of the case; the specific reasons for
finding and concluding whether the showing required by paragraph 1 has been
made; the specific portions of court records which are to be sealed; [specify who
may be given access to the records; the terms and conditions of access to the
records;] and the time period for which the sealed portions of the court records
are to be sealed. The order shall not be included in any judgment or order but
shall be a separate document in the case; however, the failure to comply with this
requirement shall not affect its appealability. [Tab C - p. 741]

8. Appeal [Procedures].
(a) Any order (or portion of an order or judgment) relating to sealing or unsealing
court records shall be deemed to be severed from the case and a final judgment which
may be appealed by any party or intervenor who participated in the hearing
preceding issuance of such order. [Tab C - p. 741]

Professor also suggested changes to TRCP 193.4 [Tab C - p. 742] and TRAP 9.2 [Tab
C - pp. 743-49].
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19. February 3, 2017. The Agenda for the meeting on February 3, 2017, [Tab C – pp.
752-54] contained “Proposed Appellate Sealing Rule and Rule 76a,” with subparts--

(e) Rule 9 Redraft, December 20, 2016
(f) Rule 193.4(a) and (b) December 19, 2016
(g) Tex. R. Civ. P. 76a December 20, 2016
(h) Hon. Brett Busby email
(i) Filing Documents Under Seal October 24, 2016 B. Dorsaneo Memo.

Attached to the Agenda was Professor Dorsaneo’s December 20, 2016 draft of TRAP
9.2, his draft of amended TRCP 193.4, his December 20, 2016 proposed amendment to
Rule 76a, a January 16, 2017 email from Justice Brett Busby on the amendments to
TRAP 9.2, and a Memorandum from Bill Dorsaneo dated October 24, 2016 [Tab C - pp.
768-69], which starts:

While reviewing the draft of proposed Rule 9.2(d), it has become increasingly
clear to me that the procedures followed in the trial courts probably should be
sequenced and coordinated with the procedures following in the appellate courts.
As a result, I have revised the draft of proposed Civil Procedure Rule 193.4.
Subdivisions (b) and (c) of the draft are designed to provide more detailed
guidance to counsel and to trial judges about how documents filed “under seal”
or “presented to the court in camera” are presented or produced to the court and
how the court should handle them thereafter in anticipation of an appeal or
mandamus review of the trial court’s order concerning disclosure of the
documents.

The revised draft of proposed Rule 9.2(d) also contains paragraphs concerning
the procedures for transmission of documents that were filed under seal or
presented for in-camera inspection in the trial court under Rule 193.4 (see
proposed Appellate Rule 9.2(d)(3) and 9.2(d)(6). I have also prepared a draft
revision of those portions of Civil Procedure Rule 76a to match the current draft
of proposed Appellate Rule 9.2(d).

The Agenda attachments include a proposed amendment to TRCP 21c relating to
Sensitive Data. [Tab C - pp. 776-79]

20. OCA Article on Public Access to Remote Hearing During COVID. In 2020, the
Office of Court Administration published an article about public access to Zoom and
other remote court proceedings. [Tab C - p. 782-84] The article says:
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The Supreme Court has also held that the press and public have a similar,
independent right under the 1st Amendment to attend all criminal proceedings
in both federal and state courts.3 Although the Supreme Court has never
specifically held that the public has a First Amendment right of access to civil
proceedings,4 federal and state courts that have considered the issue have
overwhelmingly held that there is a public right to access in civil cases under the
1st Amendment.5

Courts must ensure and accommodate public attendance at court hearings.
However, although constitutional in nature and origin, the right to public and
open hearings is not absolute, and may be outweighed by other competing rights
or interests, such as interests in security, preventing disclosure of non-public
information, ensuring a fair trial, or protecting a child from emotional harm.6
Such cases are rare, however, as the presumption of openness adopted by the
Supreme Court must be overcome in order to close hearings to the public.7
When a violation occurs, the Supreme Court held that a person whose rights to
a public trial are violated do not have to “prove specific prejudice in order to
obtain relief” and that the “remedy should be appropriate to the violation.”8

As recognized by Waller court, there may be times when a court finds that the
rights or interest of privacy of the proceedings outweighs the rights or interests
of a public trial. But because the constitutional right at issue belongs to the
public rather than the parties, all closures or restrictions of public access to such
hearings must satisfy the same heightened standards handed down by the
Supreme Court in Waller regarding criminal cases – even when agreed to by the
parties. Thus, while the court may consider the parties’ agreement while
evaluating a request for closure, that agreement alone is not sufficient to warrant
closure. The 1st Amendment right belongs to the public – not to the parties; the
parties cannot waive it by agreement.

21. The Current Referral. Chief Justice Hecht’s October 25, 2021, letter recites
complaints that the Rule 76a procedures are time consuming and expensive, discourage
or prevent compliance, and are significantly different from federal court practice. These
are procedural issues, some of which are addressed in Judge Yelenosky’s proposed
amendment to Rule 76a attached to the Agenda for this meeting. But the issues with Rule
76a are not just procedural. The right to privacy was mentioned in the correspondence
leading up to the adoption of Rule 76a and in later discussions about the rule. The right
to privacy is a countervailing right to the right of the public to see court filings, exhibits,
and unfiled discovery. The proposals now being considered to improve the efficiency of
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the Rule 76a procedures, if they increase the public’s involvement in sealing, will make
greater inroads on the right of litigants to privacy. This can be seen in the business
community’s desire for different procedures and different standards for trade secrets. But
there are privacy rights of individuals that are as or more important to them than trade
secrets are to companies. The standards and perhaps even the procedures that apply when
a person who is a litigant wishes to seal private information contained in court records
requires a balancing that is not achieved by the rigid presumption and standard of proof
in present Rule 76a.

22.  Trade Secrets. Under Tex. R. Evid. 507, “[a] person has a privilege to refuse to
disclose and to prevent other persons from disclosing a trade secret owned by the person,
unless the court finds that nondisclosure will tend to conceal fraud or otherwise work
injustice.” The Rule goes on to say: “If a court orders a person to disclose a trade secret,
it must take any protective measure required by the interests of the privilege holder and
the parties and to further justice.” Tex. Civ. Prac. & Rem. Code § 134A.006 provides:

§ 134A.006. PRESERVATION OF SECRECY.

(a) In an action under this chapter, a court shall preserve the secrecy of an
alleged trade secret by reasonable means. There is a presumption in favor of
granting protective orders to preserve the secrecy of trade secrets. Protective
orders may include provisions limiting access to confidential information to only
the attorneys and their experts, holding in camera hearings, sealing the records
of the action, and ordering any person involved in the litigation not to disclose
an alleged trade secret without prior court approval.

Tex. Civ. Prac. & Rem. Code § 134A.002(6) defines “trade secret” in the following
terms:

“Trade secret” means all forms and types of information, including business,
scientific, technical, economic, or engineering information, and any formula,
design, prototype, pattern, plan, compilation, program device, program, code,
device, method, technique, process, procedure, financial data, or list of actual or
potential customers or suppliers, whether tangible or intangible and whether or
how stored, compiled, or memorialized physically, electronically, graphically,
photographically, or in writing if:

(A) the owner of the trade secret has taken reasonable measures under the
circumstances to keep the information secret; and
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(B) the information derives independent economic value, actual or potential,
from not being generally known to, and not being readily ascertainable
through proper means by, another person who can obtain economic value
from the disclosure or use of the information.

In Computer Assocs. Intern v Altai, 918 S.W.2d 453, 455 (Tex. 1994), the Supreme Court
defined a trade secret as “any formula, pattern, device or compilation of information
which is used in one’s business and presents an opportunity to obtain an advantage over
competitors who do not know or use it.” In In re Cont’l Gen. Tire, 979
S.W.2d 609 (Tex. 1998), the Supreme Court held that “when a party resisting discovery
establishes that the requested information is a trade secret under Rule 507, the burden
shifts to the requesting party to establish that the information is necessary for a fair
adjudication of its claim or defense.” While Continental Tire was a discovery case where
one party to a lawsuit was seeking the trade secrets of the opposing party, its principles
apply equally to a situation where the opposing party who is attempting to force public
disclosure of the trade secret in litigation already has the trade secrets and the issue is
how to protect those trade secrets from becoming public knowledge in the conduct of the
law suit.

23. Human Trafficking. Texas Civil Practice and Remedies Code § 98.007 permits a
claimant in a trafficking suit to use a confidential identity and requires a court use a
confidential identity and maintain records in a confidential manner. Section 98.007 also
prohibits the Court from amending or adopting rules in conflict with that section. What
happens if an attorney or pro se litigant files a pleading in violation of Section 98.007?
Can it be sealed without complying with Rule 76a? HB 2669 from the recent legislative
session amended Code of Criminal Procedure Art. 44.2811 and reenacted and amended
Art. 45.0217 to make confidential a child’s criminal records related to certain
misdemeanor offenses. The Subcommittee on Legislative Mandates draft memo of June
16, 2021, discusses the mandates in detail. [Tab C–p. 785] The interface between these
statutory privacy rights and Rule 76a need to be explored.

24. Procedure Versus Standards For Sealing. One of the most powerful and in certain
circumstances the most potentially harmful aspect of Rule 76a is the promulgation of a
uniform standard for sealing court records that applies to all types of information
regardless of the subject matter or context. The distinction between procedure and
standards was addressed by Austin attorney Jett Hanna in his letter of November 30,
1989 to Ad Hoc Committee Co-Chair Chuck Herring. [Tab C-- pp. 180-83] Hanna
argued that setting standards for sealing in a way that impaired the substantive rights of
parties took the Supreme Court into an area reserved to the Legislature. Hanna suggested
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that a Rule 76a order sealing records require findings of fact “demonstrating that sealing
is permitted under applicable constitutional, statutory, and common law, that sealing the
court record will adequately protect any interest served by sealing, and that no less
restrictive alternative can adequately protect the interest served by sealing.” Hanna
concluded: “If the Supreme Court decides once and for all the standard right now without
having hard cases in front of it, it may be locking into a system which would trample on
the substantive rights of parties.” There is a strong argument that the uniform standard
for sealing court records established by Rule 76a is not appropriate for private
information of individuals who willingly or unwillingly end up in litigation.

25. Constitutional Right to Privacy. There is the issue of a party using filings in a
pending lawsuit to bring about public disclosure of information that falls within the
constitutionally-recognized zone of privacy. Every individual has a privacy interest in
avoiding the disclosure of certain personal matters under both the United States and
Texas Constitutions. See Nguyen v. Dallas Morning News, L.P., No. 02-06-00298-CV,
2008 WL 2511183, at *14 (Tex. App.--Fort Worth June 19, 2008, no pet.) (mem. op).
While the Texas Constitution, which was adopted in 1876, does not separately enumerate
a right to privacy, the Supreme Court of Texas has ruled that the Texas Constitution
protects personal privacy from unreasonable intrusion. See Tex. State Emps. Union v.
Tex. Dep’t of Mental Health & Mental Retardation, 746 S.W.2d 203, 205 (Tex. 1987).
Thus courts have ruled that certain personal matters fall within a constitutionally
protected zone of privacy, including matters related to marital relationships, procreation,
contraception, family relationships, child rearing and education, and medical records. In
Re Srivastava, No. 05-17-00998-CV, 2018 WL 833376, at *4 (Tex. App.--Dallas
February 12, 2018, orig. proceeding) (mem. op.); Nguyen v. Dallas Morning News, L.P.,
No. 02-06-00298-CV, 2008 WL 2511183, at *4 (Tex. App.--Fort Worth June 19, 2008,
no pet.) (mem. op). “Information contained in employment records may, under some
circumstances, be included within this protected zone.” Nguyen v. Dallas Morning News,
L.P., at *4. There is a strong argument that where information in a court record falls
within the Constitutional zone of privacy, the presumption of openness in Rule 76a
should be reversed.

26. Tortious Public Disclosure of Embarrassing Private Facts. There is also the issue of
one party using filings in a pending lawsuit to bring about public disclosure of
embarrassing private facts of the adverse party, private facts that if made public outside
of documents filed in a law suit could give rise to liability for invasion or privacy and
subject the party making the information public to liability for actual damages and
exemplary damages. The Texas Supreme Court said in Industrial Foundation of the
South v. Texas Industrial Accident Board, 540 S.W.2d 668, 684 (Tex. 1976): “Once
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information is made a matter of public record, the protection accorded freedom of speech
and press by the First Amendment may prohibit recovery for injuries caused by any
further disclosure of and publicity given to such information, at least if the information
is at all newsworthy.” There is a strong argument that where information in a court record
is embarrassing private information protected by tort law, that the presumption of
openness in Rule 76a should be reversed.

27. Protection of Contractual Right to Confidentiality. It is argued that confidentiality
agreements under Rule 11 are subject to the requirements of Rule 76a. That assertion
should be examined. What if the confidentiality agreement predates the lawsuit, such as
between an employer and an employee? Does the employer’s contractual right to
confidentiality limit the employee’s right to make the employer’s information public by
filing confidential information with the clerk of the court or marking it as an exhibit or
testifying to it during hearings or trial? Where one party has confidential or privileged
information that was provided conditioned upon a pre-law suit confidentiality agreement,
and then uses a subsequent law suit as a vehicle to make that information public, by
attaching confidential or privileged documents to pleadings, motions and responses, or
by marking and offering confidential or privileged information as exhibits during
hearings, the other party’s contractual right to confidentiality is defeated by the unilateral
act of one contracting party, and the other contracting party’s reliance interest is
subverted. Once such information is filed, under current TRCP 76a the document become
presumptively open to the public and there is an elevated burden of proof to seal those
documents. If one party is seeking privileged or confidential information from the
adversary through the discovery process, the trial court can protect privileged or
confidential information through in camera review, and then denying discovery of the
document. However, where one party already has privileged or confidential information
as a result of pre-law suit dealings, TRCP 76a gives one party the unilateral power to
make the other party’s contractually-privileged or confidential information a court
record, which triggers the adverse presumption and elevated burden of proof under Rule
76a.

Hypo 1: Party 1 and Party 2 are strangers. As a result of certain events, Party 2
sues Party 1 for tortious damages. Party 2 requests the production of documents
from Party 1. Party 1 withholds the information requested, asserting privileges
under the Texas Rules of Evidence and under Federal law, and asserting that
some of the information is subject to confidentiality agreements between Party
1 and third parties who are not parties to the lawsuit. To stop dissemination of
the information, Party 1 need only show that the information is privileged or
subject to a confidentiality agreement. There is no presumption that the
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information should be produced to the opposing party, and no weighing of the
effect of non-disclosure on the public health or safety.

Hypo 2: Party 1 employs Party 2, and as a condition to employment Party 2
signed a confidentiality agreement. Eventually Party 2 is fired and files an
employment discrimination suit against Party 1. Party 2 takes confidential
information that is not a trade secret but is embarrassing and potentially could
harm the business and attaches it as an exhibit to a response to a motion for
summary judgment. Party 1 moves to seal the filing. Because Party 2 filed the
documents with the clerk of the court, the confidential information becomes a
court record under TRCP 76a, and therefore is presumed to be open, and to seal
it Party 1 must prove a specific, serious, and substantial interest that clearly
outweighs the presumption of openness and any probable adverse effect that
sealing will have upon the general public health or safety. 

If a party or third-party has a pre-suit contract right to keep information confidential, that
contract right should be respected, even if the two contracting parties end up in a law suit
against each other.

The issue has constitutional dimensions. Tex. Const. art. I, § 16, says that “No bill of
attainder, ex post facto law, retroactive law, or any law impairing the obligation of
contracts, shall be made.” Mellinger v. City of Houston, 68 Tex. 37, 3 S.W. 249 (1887);
Zaatari v. City of Austin, 615 S.W.3d 172, 188 (Tex. App.-Austin 2019, pet. denied);
Ward v. City of San Antonio, 560 S.W.2d 163, 165 (Tex. App.-San Antonio 1978, writ
denied) (“The contract between the parties to this suit prior to September 1, 1975, was
for the payment of only 90 days of accumulated sick leave and an effort to apply the
provision of the September 1, 1975 amendment to accumulated sick leave in excess of
90 days earned prior to September 1, 1975, would impair the obligation of the contract
as it then existed.”). The U.S. Constitution’s Contract Clause, Art. I, § 10, cl. 1, says in
part: “No State shall … pass any … Law impairing the Obligation of Contracts....” There
is a strong argument that where information is made confidential by a pre-lawsuit
confidentiality agreement the presumption of openness under TRCP 76a should be
reversed.

28. Retroactivity. The Texas Constitution’s prohibition against retroactive laws has two
fundamental objectives: “[I]t protects the people’s reasonable, settled expectations”-i.e.,
“the rules should not change after the game has been played”-and it “protects against
abuses of legislative power.” Robinson v. Crown Cork & Seal Co., Inc., 335 S.W.3d 126,
139 (Tex. 2010) (citing Landgraf v. USI Film Prods., 511 U.S. 244, 265-266, 114 S.Ct.
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1483, 128 L.Ed.2d 229 (1994) ).When originally adopted, TRCP 76a.9 made the rule
change prospective only. This avoided an issue of a prohibited retroactive law. In Texas
Water Rights Commission v. Wright, 464 S.W.2d 642, 648 (Tex. 1971), Justice Pope
wrote: “[t]he Texas Constitution, unlike the Federal Constitution, has a specific
prohibition against retroactive laws. The provision in the State Constitution broadly
protects rights, although they may not be rights in property. A right has been defined to
be “a well-founded claim, and a well-founded claim means nothing more nor less than
a claim recognized or secured by law.” (Citing Mellinger v. City of Houston, 68 Tex. 37,
3 S.W. 249 (1887). The Texas Supreme Court has defined a retroactive law as “a law that
acts on things which are past.” Subaru of Am., Inc. v. David McDavid Nissan, Inc., 84
S.W.3d 212, 219 (Tex. 2002). “It is well settled in [Texas] that laws may not operate
retroactively to deprive or impair vested substantive rights acquired under existing laws,
or create new obligations, impose new duties, or adopt new disabilities in respect to
transactions or considerations past.” Ex parte Abell, 613 S.W.2d 255, 260 (Tex. 1981).
Any change to TRCP 76a should be made effective prospectively only, to avoid
retroactive law and due process of law concerns. This would require Subsection 9 to be
rewritten to preserve the prospective-only effect of the original rule and also to provide
that the new amendments operate prospectively only.

29. Tax Returns are Privileged. In Crane v. Tunks, 160 Tex. 182, 328 S.W.2d 434 (1959),
the Supreme Court held that Federal income tax returns are privileged from discovery
except for portions of the returns that were relevant and material to the issues in the suit.
The remainder of the tax returns was held to be privileged and not discoverable. 
 
In Maresca v. Marks, 362 S.W.2d 299, 301 (Tex.1962), the Supreme Court wrote:
 

Subjecting federal income tax returns of our citizens to discovery is sustainable
only because the pursuit of justice between litigants outweighs protection of their
privacy. But sacrifice of the latter should be kept at a minimum, and this requires
scrupulous limitation of discovery to information furthering justice between the
parties which, in turn, can only be information of relevancy and materiality to the
matters in controversy.

 
While the question in Maresca v. Marks was the extent to which Federal income tax
returns were discoverable, the Supreme Court has recognized that Federal income tax
returns are privileged, and are discoverable only as to the portions that are relevant and
material to the law suit. However, the privilege applied to disinterested members of the
public has no relevancy exception.
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In Tilton v. Marshall, 925 S.W.2d 672, 683 (Tex. 1996), the Supreme Court considered
privacy surrounding “tithing records” of an evangelist minister. The Court said: “Here,
the burden imposed by the discovery order derives from the fact that the documents
ordered disclosed are not only irrelevant but also highly sensitive and personal. In many
respects, this request resembles those for tax returns.” The Supreme Court characterized
tax returns as “highly sensitive” and “personal.” This reflects the public policy in this
state that Federal income tax returns are confidential, privileged, and not subject to
discovery (absent limited exceptions) much less subject to disclosure to the public at
large through the artifice of attaching Federal tax returns to a petition and filing it with
a court. The Court went on to say: “We are similarly reluctant to allow unnecessary
disclosure of a litigant’s tithing records, which contain information of a highly personal
and private nature and which in many cases may be a subset of a person’s tax records.”
Id at 683. Here the Supreme Court reaffirms the “highly personal and private nature” of
Federal income tax returns. The Court went on:
 

As we held regarding the forced production of tax records, where the irrelevant
portions of which were not safeguarded from discovery, “[a] litigant so subjected
to an invasion of privacy has a clear legal right to an extraordinary remedy since
there can be no relief on appeal; privacy once broken by the inspection and
copying ... by an adversary cannot be retrieved.” Maresca, 362 S.W.2d at 301.

There is a strong argument that tax returns and other highly sensitive personal
information constituting court records should reverse the burden of proof under Rule 76a.

30. Trial Exhibits and Trial Aids. It unclear from Rule 76a itself whether and how the
rule applies to exhibits that are marked and offered during a hearing or trial, whether
admitted into evidence or not. Court records are defined as “all documents of any nature
filed in connection with any matter before any civil court” (subject to exceptions). Does
having a court reporter mark an exhibit constitute filing? Does showing an exhibit to a
witness constitute filing? Does offering an exhibit into evidence constitute filing? If an
offer is rejected, is the exhibit filed? If the exhibit is admitted into evidence, is it filed?
See Dallas Morning News v. Fifth Court of Appeals, 842 S.W.2d 655, 657 (Tex. 1992)
(orig. proceeding), in which some of the Justices who issued Opinions assumed that
TRCP 76a applied to exhibits. If a lawyer uses a Power Point Slide Show during voir
dire, opening argument, during the evidence phase, or in closing argument, was the PPT
filed and thus become a court record?

31. Depositions. Are unfiled depositions “court records”? Are exhibits marked during
depositions “court records”? What if the exhibit is not marked but it is shown to a

-25-



deponent and is discussed? TRCP 192.6(b)(4) says that the results of discovery can be
sealed “subject to the provisions of Rule 76a.”

32. Closing the Proceeding. What is the effect, if any, of Rule 76a on closing courtrooms
to public view for certain testimony? The present Rule 76a centers on the concept of
“court records.” Should we rewrite the rule to focus in “information” and not just
“records”? Should we have a separate Rule 76b, on closing courtrooms in civil matters,
that clarifies the somewhat confusing case law on open courts in civil cases?

33. Court Reporter’s Record. Is the Court Reporter’s record of a hearing or trial a court
record under TRCP 76a?

34. Intervenor’s Role. “Nonparties can intervene as a matter of right for the limited
purpose of participating in the proceedings ….” TRCP 76a.4. Can an intervenor send
written discovery relating to the scope of privilege, confidentiality, and sealing under
Rule 76a? Can an intervenor issue a notice to take or attend depositions of witnesses and
expert witnesses who are expected to testify at a Rule 76a hearing on the subject of the
scope and enforceability of a trade secret or pre- or post-filing confidentiality agreement?
Can an intervenor cross-examine witnesses at the Rule 76a hearing, and can it call its
own witnesses?

35. Type of Appellate Review. Is it time to reconsider whether appellate review of a Rule
76a sealing order should be by interlocutory appeal, appeal of a severed final judgment,
or mandamus?

36. Sealing in Appellate Courts. Since TRCP 76a is a trial court rule, it does not apply
to appellate courts. See Envtl. Procedures, Inc. v. Guidry, 282 S.W.3d 602, 636 (Tex.
App.--Houston [14th Dist.] 2009, pet. denied) (“On its face, Texas Rule of Civil
Procedure 76a, entitled ‘Sealing Court Records,’ does not give appellate courts the
authority to find the necessary facts and to determine motions to seal on appeal, and the
parties have not cited any statute, rule, or case stating that appellate courts have this
authority”). In Navasota Res., L.P. v. First Source Tex., Inc., 206 S.W.3d 791, 794 (Tex.
App.--Waco 2006, no pet.) (Gray, C.J., dissenting), our esteemed committee-member
Chief Justice Tom Gray argued that the principles of TRCP 76a should apply to appellate
courts. There is also the question about how to treat appellate briefing that refers to
information sealed by the trial court. See R.V.K. v. L.L.K., 103 S.W.3d 612, 614 (Tex.
App.--San Antonio 2003, no pet.) (appellate court ordered clerk to seal parties’ briefs
detailing portions of the appellate record that were “sealed” at the trial). What do we do
about sealing records in original proceedings filed in the appellate courts? Can a party
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file a motion to seal? Can “interventors” in the appeal file a motion to unseal?

37. Federal Practice. Is there something about the Federal procedure for sealing court
records that we should adopt into Texas practice?

Respectfully submitted,                               
   

Richard R. Orsinger 
Chair of the Rules 16-165a Subcommittee
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1. The Ad Hoc Sealing Records Subcommittee was chaired by Lefty Morris and Chuck Herring,
and as members had Judge Solomon Casseb, Jr.; Ken Fuller; Justice David Peeples; Luther
Soules III; Chip Babcock; Bill Boyce; David Chamberlain; Justice Lloyd Doggett; David
Donaldson, Jr.; Representative Orlando Garcia (sponsor of the bill enacting the Government
Code provision requiring the Supreme Court to adopt a rule on sealing); Senator Bob Glasgow;
Jett Hanna; John Hildreth; Tommy Jacks; Sharon Jayson; Tom Leatherbury; John McElhaney;
Larry McGinnis; David L. Perry; Gale R. Peterson; Anita Rodeheaver (Harris County Clerk);
Professor Ed Sherman; Tom Smith; David Swindle (Dallas Morning News); Henry Voegtle
(asst. D.A. Dallas). 
<https://www.txcourts.gov/All_Archived_Documents/SupremeCourtAdvisoryCommittee/Meetin
gs/1990/supplementary/sc02091990.pdf> [Tab C - pp. 481-87].

2. The full Supreme Court Advisory Committee consisted of 33 members, plus four judges, and
the chair of the State Bar of Texas’s Rules of Evidence Committee.
<https://www.txcourts.gov/All_Archived_Documents/SupremeCourtAdvisoryCommittee/Meetin
gs/1990/supplementary/sc02091990.pdf> [Tab C - p. 532].

3. Minutes of the Supreme Court Advisory Committee, February 9, 1990
<https://www.txcourts.gov/All_Archived_Documents/SupremeCourtAdvisoryCommittee/Meetin
gs/1990/minutes/sc02091990.pdf>.

4. Supreme Court Advisory Committee meeting February 16, 1990 (morning)
<https://www.txcourts.gov/All_Archived_Documents/SupremeCourtAdvisoryCommittee/Meetin
gs/1990/transcripts/sc02161990a.pdf>

5. Minutes of the Supreme Court Advisory Committee February 1, 1990
<https://www.txcourts.gov/All_Archived_Documents/SupremeCourtAdvisoryCommittee/Meetin
gs/1990/minutes/sc02161990.pdf> pdf p. 3.

6. Luther Soules’ letter of March 1, 1990 [Tab C - pp. 533-36].
<https://www.txcourts.gov/All_Archived_Documents/SupremeCourtAdvisoryCommittee/Meetin
gs/1990/supplementary/sc02091990.pdf> pdf p. 527-29.

7. New Rule Proposed Concerning Sealing Court Records Texas Bar Journal 338 (April 1990).
<https://www.txcourts.gov/All_Archived_Documents/SupremeCourtAdvisoryCommittee/Meetin
gs/1990/supplementary/sc02091990.pdf> [Tab C - pp. 488-98].

8. Concurring and dissenting statement by Justice Gonzalez and Justice Hecht to the adoption of
Rule 76a
<https://www.txcourts.gov/All_Archived_Documents/SupremeCourt/AdministrativeOrders/misc
docket/90/04-24-1990_002.pdf> [Tab C - p 499 & 646].

End Notes
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9. Texas Judicial Council, Public Access to Judicial Records
<https://www.senate.texas.gov/cmtes/75/c702/c702_IC9ApxC.pdf.>

10. Texas Judicial Council proposed rule
<https://senate.texas.gov/cmtes/75/c702/c702_IC9ApxC-A.pdf> p. 3.
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Mr. Charles L. “Chip” Babcock 
Chair, Supreme Court Advisory Committee 
Jackson Walker L.L.P. 
cbabcock@jw.com 
 
  Re: Referral of Rules Issues 
 
Dear Chip: 
 
 The Supreme Court requests the Advisory Committee to study and make recommendations 
on the following matters.  
  

Texas Rule of Civil Procedure 76a.  Since its adoption in 1990, the Court has received a 
number of complaints about Texas Rule of Civil Procedure 76a.  Courts and practitioners alike 
complain that the Rule 76a procedures are time consuming and expensive, discourage or prevent 
compliance, and are significantly different from federal court practice.  The Committee should 
draft any rule amendments that it deems advisable and, in making its recommendations, should 
take into account the June 2021 report of the Legislative Mandates Subcommittee. 

 
Texas Rule of Civil Procedure 162.  In the attached email, Judge Robert Schaffer 

proposes amendments to Texas Rule of Civil Procedure 162.  The Committee should review and 
make recommendations. 

 
Texas Rule of Civil Procedure 506.1(b).  Texas Rule of Civil Procedure 506.1(b) states 

in part: “A plaintiff must file a $500 bond.  A defendant must file a bond in an amount equal to 
twice the amount of the judgment.”  (Emphasis added.)  The Court asks the Committee whether 
the bond amount—double the judgment—is too high, especially as justice court jurisdiction has 
increased.  The Court also asks the Committee to consider other changes that would clarify whether 
attorney fees are included in calculating the bond amount. 
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Texas Rule of Evidence 404(b).  In the attached memorandum, the State Bar 
Administration of Rules of Evidence Committee proposes amendments to Texas Rule of Evidence 
404(b).  The Committee should review and make recommendations. 

 
Texas Rule of Evidence 601(b).  In the attached memorandum, the State Bar 

Administration of Rules of Evidence Committee proposes the repeal of Texas Rule of Evidence 
601(b).  The Committee should review and make recommendations.  

 
As always, the Court is grateful for the Committee’s counsel and your leadership. 

 
 
      Sincerely, 
 
       
 
      Nathan L. Hecht 
      Chief Justice 
Attachments 
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From: Nathan Hecht
To: Schaffer, Judge Robert (DCA); Chip Babcock
Cc: Martha Newton; Jaclyn Daumerie; Pauline Easley
Subject: RE: Suggested Rule Change-Rule 44
Date: Tuesday, September 21, 2021 8:30:23 AM

Thanks, Bob. We’ll look into it.
 
From: Schaffer, Judge Robert (DCA) <Robert_Schaffer@Justex.net> 
Sent: Monday, September 20, 2021 10:05 AM
To: Nathan Hecht <Nathan.Hecht@txcourts.gov>; Chip Babcock <cbabcock@jw.com>
Subject: Suggested Rule Change-Rule 44
 

CAUTION: This email originated from outside of the Texas Judicial Branch email system. 
DO NOT click links or open attachments unless you expect them from the sender and

know the content is safe.

Chief and Chip:
 
There is a conflict in the rules as it relates to nonsuits of claims in which
minors are parties.
 
Rule 162 says, “at any time before the plaintiff has introduced all of his
evidence other than rebuttal evidence, the plaintiff may dismiss a case, or
take a non-suit, which shall be entered in the minutes.”  Caselaw says that
“granting a nonsuit is a ministerial act, and a plaintiff’s right to a nonsuit
exists from the moment a written motion is filed or an oral motion is made in
open court, unless the defendant has, prior to that time, sought affirmative
relief.” 
 
Rule 44 states that when a next of friend files a lawsuit, “Such next friend or
his attorney of record may with the approval of the court compromise suits
and agree to judgments, and such judgments, agreements and compromises,
when approved by the court, shall be forever binding and conclusive upon the
party plaintiff in such suit.” 
 
The conflict is occurs when we get a motion for a nonsuit of a lawsuit in
which minors are making claims.  When this happens I have set a status
conference to determine whether a settlement is being made for a minor in
which the minor is getting money that is being paid directly to the minor’s
parent.  One of my colleagues has this situation in which the case settled and
3 minors received around $10,000 each and that money was paid directly to
the parent of the minors.  After the settlement was concluded, the parties
filed a motion for nonsuit.  There was no minor settlement hearing and the
court did not have an opportunity to hear the evidence to determine whether
the settlement was in the minor’s best interest.  If Rule 162 applied, we would
have dismiss the case without any determination as to whether the settlement
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was in the minor’s best interest or whether the minor or next friend on behalf
of the minor received any money.
 
It feels like Rule 162 needs to be amended to allow a trial court to approve or
reject a minor settlement before a nonsuit is granted.  We would suggest the
following change to the second paragraph of Rule 162:
 
“Any dismissal pursuant to this rule shall not prejudice the right of an adverse
party to be heard on a pending claim for affirmative relief or excuse the
payment of all costs taxed by the clerk.  A dismissal under this rule shall have
no effect on any motion for sanctions, attorney’s fees or other costs, pending
at the time of dismissal, as determined by the court.  Any dismissal pursuant
to this rule involving a next of friend shall not be effective unless approved by
the Court pursuant to Rule 44.  Any dismissal pursuant to this rule which
terminates the case shall authorize the clerk to tax court costs against
dismissing party unless otherwise ordered by the court.”
 
This suggestion is made to ensure that the court’s ability to oversee claims
involving minors is not impaired and the minor’s interest is protected.
 
 
Robert K. Schaffer
Judge, 152nd District Court
Harris County Civil Courthouse
201 Caroline, 11th Floor
Houston TX 77002
832-927-2425
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MEETING AGENDA

SUPREME COURT ADVISORY COMMITTEE

FEBRUARY 9-10, 1990 MEETING

WRITTEN AND ORAL COMMENTS TO TRCP. TRAP AND TRCE

1. COAJ Suggested Corrections of Spelling Errors to Various
Rules

2. Report on TRCP 3a, 4, 5, and 10: Kenneth Fuller

3. Report on TRCP 18b, 21, 21a, 21b, 57, 60, 63, 87, 106, 107
and 120a: David Beck

4. Report on TRCP 166, 166a, 166b, 167a, 168, 169, 200, 201
206, and 208: Steve McConnico

5. Report on TRCP 216, 237a, 245, 271-279, 296-298, 305, and
308a: J. Hadley Edgar

6. Report on TRCP 534, 536, and 536a: Anthony Sadberry

7. Report on TRCP 749c: Elaine Carlson

8. Report on TRAP 4, 5, 9, 12, 20, 40, 41, 46, 47, 49, 51,
52(d), 53, 54, 57, 72, 74, 90, 91, 100, 130, 131, 132, 133,
and 181: William V. Dorsaneo III

9. Report on TRCE 614 and 703: Gilbert I. Low

COMMENTS ON AND PROPOSALS FOR RULES NOT ADDRESSED BY THE

COMMITTEE

10. Report on TRCP 6 and 13: Kenneth Fuller

11. Report on TRCP 20, 45, 47, 47a, 57, 63, 67, 74, 90, 98a,
103, 140a and 156: David Beck

12. Report on TRCP 166b(6)(b), 166c, new 166c, 167, 168, 169,
176, 188, 206, and 215: Steve McConnico

13. Report on TRCP 216, 241, 242, 243, 248a and 249: J. Hadley
Edgar

14. Report on TRCP 307 and 324: Harry Tindall

15. Report on TRCP 533, 542, 567, and 569: Anthony J. Sadberry

16. Report on TRCP 696, 698, and 708: Steve McConnico

17. Report on 739 et seq. , 744, 748, 792, and 798: Elaine
Carlson

c: /dw4/scac/agenda2.doc
Tab C--p. 005



18. Report on TRAP 3, 4, 5, 11, 12, 13, 16, 40, 41, 42, 43, 44,
46, 48, 49, 51, 53 (k) , 54, 57, 59, 61, 72, 74, 75, 80(c),
86, 87, 88, 100, 120, 140, 170, 202, 210, Criminal Appeals
Index Rule 2 and Misc. TRAP Rules: Professor William V.
Dorsaneo III

AD HOC COMMITTEES

19. Report from Sealing Records Subcommittee: Charles Morris

20. Report on Cameras in the Courtroom:

21. Report on Federal Rules Format:

22. Report on Pattern Local Rules: Elaine Carlson

c:/dw4/scac/agenda2.doc
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MEMORANDUM

TO: Texas Supreme Court

FROM: Chuck Herring

Co-Chair -- Supreme Court Advisory Committee's Ad Hoc

Subcommittee on Court Sealing

DATE: March 5, 1990

RE: Proposed Rule 76a and companion amendments to Rule

166b(5)

I. Introduction

As a member of the Court's Advisory Committee, and as

Co-Chair (with Lefty Morris) of the Subcommittee on Sealing

Court Records, I had the privilege (albeit sometimes painful)

of sitting through several days of hearings and proceedings

that culminated in the proposed draft of Rule 76a and the

companion amendment to Rule 166b(5), concerning sealing court

records. We received hundreds of pages of letters, drafts and

written input, as well as many hours of testimony and spirited

debate. Without attempting to inflict that complete experience

on the Court, I do want to attempt to distill for the Court's

benefit some of the testimony and input we received from those

participants who expressed. "alternative viewpoints," which

otherwise would not be.before the Court. I hope that this will

Tab C--p. 007



be useful background for the Court as it deals with this

important and controversial rule-making.1

I should also mention that the Texas Bar Journal will be

publishing the text of the rule, together with commentary

articles written from various perspectives, in the April

issue. This should elicit substantial additional input from

the Bar, and I would hope that the Court's schedule will permit

consideration of that information before final adoption of the

rule.

Discussed below are the background of the Committee's

consideration of the proposed rule (section II, infra), the

general operation of the proposed rule (section III); and some

of the more controversial issues related to.the rule, including

discovery (section IV), settlements (section V), the legal

standard of the public's right of access (section VI), trade

secrets (VII), "public health or safety" provisions (section

VIII) and appeals (section IX).

1. Personally, while I certainly agree that the purpose of the

rule is salutary, I voted against the final drafts of Rules

76a and 166b(5) as recommended by the Supreme Court's

Advisory Committee. Nonetheless, I do not agree with all
of the views expressed below by the opponents of the

proposed rules.
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II. Background

The Texas Legislature adopted section 22.010 of the Texas

Government Code effective September 1, 1989. Section 22.010

provides as follows:

"SEALING OF COURT RECORDS. The Supreme Court shall

adopt rules establishing guidelines for the courts of
this state to use in determining whether in the
interest of justice the records in a civil case,

including settlements, should be sealed."

Accordingly, the Supreme Court Advisory Committee Chairman

Luke Soules appointed a subcommittee to propose a draft rule.

The subcommittee conducted two public hearings, on November 18,

1989 and December 15, 1989, and also received substantial input

at the Texas Supreme Court's public hearing on November 30,

1989. Twenty-seven participants, including several

representatives of public interest and citizen's groups, as

well as several media attorneys and representatives, attended

and provided valuable input at the hearings. (A list of

participants appears under Tab "Y.") The subcommittee

accumulated several hundred pages of draft proposals, court

decisions, law review commentaries and position statements from

many sources.

The Co-Chairs presented a draft proposal to the full

Advisory Committee for consideration at its February 9, 1990

meeting. In a not-quite ringing endorsement of the Co-Chairs'

work, the Committee almost immediately rejected the Co-Chairs'

draft and adopted as a working draft a proposal from Dallas

Morning News counsel, Tom Leatherbury and John McElhaney of

Locke Purnell.
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After another twelve hours of consideration, amendments,

sometimes heated debates, and sharply divided votes extending

over three sessions (February 9, 10 and 16), the Advisory

Committee produced the draft now before the Court.

The remainder of this memo discusses the general structure

of the rule and reviews the arguments against some of the

rules' most controversial provisions.

(Included under Tab "E" is the original Locke Purnell

version, together with its supporting brief and explanatory

memorandum. A draft of an article prepared by Tom Leatherbury

and John Mcllhaney explaining the final draft of the rule as

adopted by the Advisory Committee is under Tab "F.")

III. Proposed Rule 76a and Companion Amendment

to Rule 166b(5): General Operation

The draft Rule 76a, appearing under Tab "A," defines in

paragraph (A)(1) the "compelling need" standard that a moving

party must meet to obtain an order sealing "court records,"

which the rule also defines (paragraph (A)(2)). The draft also

provides procedures for the motion to seal (paragraph (B)(2)),

notice to the public (paragraph (B)(2)) and the hearing

required before court records may be sealed (paragraph

(B)(1)). The draft sets out the requirements for sealing

orders (paragraph (B)(4)), and provides for emergency temporary

sealing orders (paragraph (B)(3)). Finally, the draft

specifies the trial court's continuing jurisdiction (paragraph

(C)), appeal rights (paragraph (D)), and concludes with a
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prohibition against unauthorized removal of court records

(paragraph (E)).

The amendment proposed for Rule 166b(5) prohibits

protective orders or agreements relating to information

involving public health or safety or public office unless the

party seeking protection files the discovery with the clerk and

complies with Rule 76a. See Tab "A."

IV. Discoverv

(a) Introduction. Rule 76a expressly excludes discovery

from its definition of "court records." The companion

amendment to Rule 166b(5), however, reverses that result as to

many discovery records. That anomaly resulted from sharply

divided votes of the Advisory Committee in dealing with the

final draft of the Rule.

Rule 76a excludes from its coverage all "materials simply

exchanged between the parties or . . . discovery made by a

party pursuant to a discovery request and not filed with a

court ...." Paragraph (A)(2). At the Supreme Court

Advisory Committee's meeting on February 9, 1990, after several

hours of argument concerning whether or not to include

discovery, a majority of the Committee voted to adopt that

language and to table a proposal to include discovery within

the scope of the Rule.

The following week, however, on February 16, with a smaller

number of the Committee membership in attendance, a majority

voted to add language to Rule . 166b(5), which effectively
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inserted discovery back into Rule 76a, as to any "matters of

public health or safety or information concerning the

administration of public office or the operation of government

Clearly, the Committee was sharply divided on this issue,

which generated some of the most heated debate of the entire

process.

In summary, the arguments against this provision are:

(1) Inclusion of the specified discovery materials

subjects a vast amount of litigation to a cumbersome,

time-consuming process, unnecessarily and dramatically

multiplying litigation costs and delays.

(2) The law has traditionally recognized that discovery

materials are fundamentally different from "court records,"

and that even the common law right of access is
inapplicable to discovery. Seattle Times Company v.

Rhinehart, 467 U.S. 20, 104 S. Ct. 2199 (1984). The rule

would completely reverse this view.

(3) The rule's reference to all "matters of public health

or safety" is vague but also is vastly overbroad,

apparently encompassing all cases involving physicians,

hospitals, and perhaps all products liability and personal

injury suits, regardless of whether such suits contain

information concerning matters that might conceivably pose

any risk to the public health or safety.

(4) The requirement that discovery sought to be protected

be filed with the clerk will overburden the storage

capacity of clerks' offices, thereby creating unnecessary

space and budgetary problems. Those problems were the main

reasons for the 1988 rule amendments abolishing the filing

requirement for most discovery materials.

(5) Even if discovery materials should be subject to the

sealing procedure, the last-minute, back-door amendment to

Rule 166b(5) makes no sense; the issue should be confronted

directly in the definition of "court records" in Rule 76a.

In light of the proposed amendment to Rule 166b(5), the

language excluding discovery in paragraph (A)(2) of Rule

76a is nonsense.
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(6) The "good cause" standard for protective orders

pertaining to discovery, including sealing orders, provides

a workable, proper standard, and should not be changed.

(b) Nature of Discovery. Opponents of the proposed

amendment to Rule 166b(5) argued that historically, at least

prior to this amendment, courts have treated discovery

differently from the public part of civil trials. See David

Chamberlain's draft article, Tab "G"; Lester Houtz letter

(2/7/90), Tab "M," item no. 12.

In Seattle Times Company v. Rhinehart, 467 U.S. 20, 104 S.

Ct. 2199 (1984) the United States Supreme Court held that

pretrial depositions and interrogatories were not open to the

public at common law, that those materials are not public

components of civil trials, and that restraints on discovery do

not restrict a traditionally public source of information.

"Moreover, pretrial depositions and int19rogatories

are not public components of a civil trial.

19. Discovery rarely takes place in
public. Depositions are scheduled at times

and places most convenient to those
involved. Interrogatories are answered in

private. Rules of Civil Procedure may

require parties to file with the clerk of

the court interrogatory answers, responses

to requests for admissions, and deposition

transcripts. See Fed. Rule Civ. Proc.
5(d). Jurisdictions that require filing of

discovery materials customarily provide that

trial courts may order that the materials

not be filed or that they be filed under

seal. See ibid; Wash. Super. Ct. Civil Rule

26(c). Federal district courts may adopt

local rules providing that the fruits of

discovery are not to be filed except on

order of the court. See, e.g., C.D. Cal.

Rule 8.3; S.D.N.Y. Civ. Rule 19. Thus, to

the extent that courthouse records could

serve as a source of public information,

access to that source customarily is subject

to the control of the trial court.

- 7 -
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Such proceedings were not open to the public at common

law, . . . and, in general, they are conducted in

private as a matter of modern practice. . . . Much of

the information that surfaces during pretrial
discovery may be unrelated, or only tangentially
related, to the underlying cause of action.
Therefore, restraints placed on discovered, but not

yet admitted, information are not a restriction on a

traditionally public source of information. Finally,

it is significant to note that an order prohibiting

dissemination of discovered information before trial
is not the kind of classic prior restraint that
requires exacting First Amendment scrutiny."

104 S. Ct. at 2207-08. Following Seattle Times, courts have

consistently recognized that same "fundamental difference."

See, e.g., Cipollone v. Ligget Group, Inc., 785 F.2d 1108 (3d

Cir. 1986); Anderson v. Cryovac, Inc., 805 F.2d 1, 13 (1st Cir.

1986) ("[D]iscovery is fundamentally different from those

proceedings for which a public right of access has been

recognized. There is no tradition of public access to

discovery and requiring a trial court to scrutinize carefully

public claims of access would be incongruous with the goals of

the discovery process."); In Re Alexander Grant & Co.

Litigation, 820 F.2d 352, 355 (11th Cir. 1987) ("appellant's

common law right of access does not extend to information

collected through discovery which is not a matter of public

record").

Thus, amended Rule 166b(5) would radically change the way

discovery has been treated in Texas and throughout the

country. Because of the unusual procedure followed to adopt

this amendment -- as an indirect piggyback on Rule 76a after

failure to achieve the same result directly -- the Supreme
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Court Advisory Committee's subcommittee on Rule 166b did not

have the opportunity to study the implications of this change.

(c) Cost and Delay. What is clear, the opponents of this

change argued, is that a tremendous increase in the number and

length of pretrial hearings will occur. Especially in trade

secret and related litigation, which frequently involves large

amounts of confidential information, litigants can expect

multiple, repetitious, hard-fought, and extremely expensive

hearings to become the order of the day.

As Lester Houtz argued, "[T]he public's interest in

expediting litigation also requires that the courts be able to

guarantee the confidentiality of discovery materials. ... In

the absence of such protection, disputes over discovery

requests are likely to be even more bitter and

protracted . . . . Such a result would benefit neither the

parties, the courts, nor the public in general." Houtz letter

(2/7/90), Tab "M," item no. 12. See Anderson v. Cryovac, Inc.,

805 F.2d 1, 13 (1st Cir. 1986) ("The public's interest is in

seeing that the [discovery] process works and the parties are

able to explore the issues fully without excessive delay. But

rather than facilitate an efficient and complete exploration of

the facts and issues, a public right of access would unduly

complicate the process. It would require the court to make

extensive evidentiary findings whenever a request for access

was made, and this in turn could lead to lengthy and expensive

interlocutory appeals ...."); In re Halkin, 598 F.2d 176,

195 (D.C. Cir. 1979) ("A smoothly operating system of liberal
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discovery is in the interests of litigants and society as a

whole, for it contributes to a full and fair airing of all

material facts in controversy. If parties are to be

forthcoming in responding to requests for discovery, they must

have fair assurance that legitimate countervailing interests

will be protected, if necessary by a restraining order.").

(d) Existing Good Cause Standard. Rule 166b(5)(c)

currently provides a procedure for a trial court to order "that

for good cause shown results of discovery be sealed or

otherwise protected; that its distribution be limited; or that

its disclosure be restricted." Opponents of the proposed

amendment argued that the existing rule and the "good cause"

standard have worked well with respect to discovery and should

not be changed.

Texas practice in this regard has generally followed

federal practice, which has recently been reviewed by the

Federal Courts Study Committee. Congress created the Committee

"to examine problems facing the courts of the United States and

to develop the first-ever long range plan for the Federal

Judiciary." The Committee issued its recommendations on

December 22, 1989, and specifically recommended continuation of

protective order practice as to discovery materials:

"Federal courts should continue to use protective
orders to preserve the confidentiality of sensitive

materials in order to expedite discovery. ...

Particularly in complex litigation, confidentiality of

materials produced through discvoery can assume
substantial importance. . . .
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... Denial of general access by protective orders

can serve legitimate interests, such as the protection

of trade secrets, as well as easing the discovery

process. ...[T]here are public as well as private

interests in expediting proceedings and settlements;

consequently, not all information revealed in the

course of one litigation should automatically be open

to the public or to other litigants who might find it

useful."

FEDERAL COURTS STUDY COMMITTEE, TENTATIVE RECOMMENDATIONS FOR

PUBLIC COMMENT: DECEMBER 22, 1989, 73-74 (1989).

V. Settlements

The proposed draft would apply to settlement agreements

"whether or not filed of record, which restrict public access

to matters concerning public health or safety or to information

concerning the administration of office or the operation of

government." Paragraph (A)(2).

(a) Conflict with Policy Favoring Settlements. The chief

argument against subjecting settlement agreements to the rule's

formal sealing procedures is that this will discourage

settlements and is therefore inconsistent with the

well-established policy in Texas law to encourage settlements.

See, e.g., Adams v. Petrade Ind. Inc., 754 S.W.2d 696 (Tex.

App. -- Houston [lst Dist.] 1988, writ denied); Hernandez v.

Telles, 663 S.W.2d 91 (Tex. App. -- El Paso 1983, no writ) (the

policy of the law favoring settlements is even stronger than

the DTPA policy to protect consumers). Critics of this

provision argued that in this time of congested court dockets

the last thing the rules should attempt to do is to adopt a

policy that will require more trials and less settlements.
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This discouragement of settlement may be particularly true in

small cases; as David Chamberlain stated:

"[I]n certain instances parties simply cannot afford

to settle even frivolous lawsuits by means of public

settlement, for to do so would open the floodgates to

an endless series of additional frivolous claims.
Simply stated, if plaintiff and defendant cannot

settle a case on their own terms, they may choose to

forego settlement altogether."

Chamberlain draft article, Tab "G." In reaffirming the need

for protective orders concerning confidential information, the

Federal Courts Study Committee also commented in its December

22, 1989 recommendations that "there are public as well as

private interests in expediting . . . settlements." FEDERAL

COURTS STUDY COMMITTEE, TENTATIVE RECOMMENDATIONS FOR PUBLIC

COMMENT 74 (1989).

One attorney participant argued that the rule's impediments

to confidential settlements in injury cases may harm both

plaintiffs and defendants -- such settlements are often used to

protect plaintiff/clients "from those who would approach them

with the knowledge that they had received substantial sums of

money, and with the knowledge that they were either physically

impaired, brain-damaged, or grieving from the death of a close

family member." Louis M. Scofield letter (2/19/90), Tab "M,"

item no. 19.

As Douglas Corderman of Emerson Electric Co. -- an

electrical and electronic manufacturing company with $7 billion

in annual sales, 70,000 employees (and two plants in Texas) --

analyzed the real-life importance of settlements for his

company:
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"Settlements ease case loads, provide for a

speedier resolution of disputes, and frequently

reduce the total cost to the parties by

minimizing legal expenses and avoiding excessive

verdicts. One of the principal reasons parties

are willing to settle is because settlement terms

remain private. If this condition were to

change, companies such as Emerson would be much

more reluctant to settle."

Corderman letter (1/19/90), Tab "M," item no. 5.

Compare the intent of the Advisory Committee's own

recommendation for the amendment to Rule 166, which would

include a new paragraph (o), reading: "The settlement of the

case. To aid such consideration, the court may encourage

settlement." The Comment to that proposed change states that

the change is intended "to express the ability of the trial

courts at pretrial hearings to encourage settlements."

Compare also the approach of the Minnesota Supreme Court in

Minneapolis Star & Tribune Co. v. Schumacher, 392 N.W.2d 197

(Minn. 1986), in affirming a trial court's action in sealing

filed settlement documents in five related cases. The court

held that a common law standard applied to the review of

restricted access. The court noted that,

"The litigants requested that the files be sealed in

order to protect the families of the deceased crash

victims from public intrusion into their private lives

and also to protect against influencing settlements of

other suits against Galaxy involving the same air
crash. The families believed that allowing the public

access to these amounts could result in thefts,
exploitation, trespass, and physical injury to them."

392 N.W.2d at 200. The Minnesota Supreme Court held that the

trial court did not abuse his discretion in concluding that the
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privacy interests asserted by the litigants justified

restricting access. The Supreme Court noted that the trial

court had based his decision on three factors; (1) that

disclosure could produce theft, exploitation or injury to the

heirs; (2) that disclosure would impede settlements in other

cases and "thereby foster more and protracted litigation," and

(3) that the court would benefit by. settlement rather than

lengthy trials. 392 N.W.2d at 205.

(b) Rule-making Authority. To the extent that the

proposed rule would modify any preexisting rights of private

parties to contract to settle cases voluntarily and privately,

the question was also raised as to whether such a modification

exceeds the rule-making authority of the Court, which is

limited by section 22.004(a) of the Government Code to rules

that do "not abridge, enlarge, or modify the substantive rights

of a litigant." See Jett Hanna letter (11/30/89), Tab "M,"

item no. 11.

(c) Application to Unfiled Settlement Agreements. The

rule's application even to unfiled settlements also drew

criticism. Texas Government Code section 22.010, the statute

requiring adoption of guidelines concerning sealing, refers to

"the records in a civil case, including settlements ...."

Some Subcommittee participants questioned whether an unfiled

settlement agreement is ever a "record in a civil case." They

asserted that an interpretation that unfiled documents

constitute "civil case records" would reverse traditional
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notions of the meaning of "court records" and would raise many

further questions, such as whether the rule also applies to

settlement agreements in "cases" that have not yet been filed.

Critics further questioned whether attorneys would now have new

responsibilities as "record" custodians, whether counsel would

have to retain custody of the originals of such "records,"

whether counsel would have to provide access in their offices

to the public to inspect and/or copy such records and, if so,

under what terms and conditions such public access might be

required, and whether record retention would be necessary for

any particular period of time.

One proposal rejected by the Advisory Committee would have

confined application of the rule to settlements actually filed,

or for which court approval or enforcement is sought. Charles

Babcock letter (12/29/89), Tab "M," item no. 2.

(d) "Matters Concerning Public Health or Safety " The

general objections raised to the rule's broad but vague

application to settlements restricting access to "matters

concerning public health or safety" are discussed in section

VIII below.

VI. Public Right of Access

(a) Introduction. The draft rule creates an extremely

strict "compelling need" standard that must be met in order to

seal "court records." Paragraph (A)(1) requires a showing of a

"specific interest" that is "substantial enough to clearly

override the presumption that all court records are open to the
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general public," and then lists four specific elements that

must be shown in order to meet the standard. The required

showings include: that a "specific interest" exists that

"clearly outweighs" the interest in open court records; that

"immediate and irreparable harm" will otherwise result; that

"no less restrictive alternative exists"; that sealing will

effectively protect the interest without being overbroad; that

sealing will not restrict access to information "concerning

matters related to public health or safety" or public office.

Debate before the Subcommittee and the Committee touched on

several related questions, including: (1) Is the public's

right of access to civil court records based upon common law or

upon constitutional law? (2) What is the extent and nature of

that right of access? (3) What other rights are appropriate

to balance against that right and what showing must be made to

overcome that right? (5) What are the "court records" to which

the right of access applies -- do they include discovery

materials that are not filed of record, and do they include

settlement agreements, filed or unfiled? (The "court records"

issue as it relates to discovery and settlement agreements is

discussed in sections IV and V of this memo.)

(b) Constitutional Versus Common Law Right of Access. The

question of whether the public's right of access to civil court

records is based upon constitutional law, rather than common

law, is important. Clearly, if that right of access arises

from the constitution (federal or state), a stricter standard
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of scrutiny is likely to apply. The extremely strict standard

of "compelling need" adopted by the Advisory Committee

apparently assumed the existence of such a constitutional basis.

Opponents of the compelling need standard argued that there

is no such constitutional right, and that therefore the

fundamental premise underlying the standard was erroneous. See

David Chamberlain letter (11/17/89), Tab "M," item no. 4.

Indeed, no decision of the United States Supreme Court, the

Fifth Circuit Court of Appeals or the Texas Supreme Court has

yet held that there is a constitutional right of public access

to civil court records. The federal courts of appeals are

divided on the issue. Compare In Re Reporters Committee for

Freedom of the Press, 773 F.2d 1325 (D.C. Cir. 1985) (no

constitutional right of access to records in pre-judgment civil

actions); Belo Broadcasting Corp. v. Clark, 654 F.2d 423 (5th

Cir. 1981) (holding no First Amendment right of access to

courtroom exhibits), with Publicker Industries, Inc. v. Cohen,

733 F.2d 1059 (3rd Cir. 1984) (extending First Amendment right

of access analysis to civil trials). Cf. Times Herald Printing

Co. v. Jones, 717 S.W.2d 933 (Tex. App. -- Dallas 1986),

vacated and dismissed per curiam, 730 S.W.2d 648 (Tex. 1987)

(holding common law right of access dependent on judge's

discretion and absent showing of extraordinary circumstances or

compelling need, limited First Amendment rights of access are

not implicated). See also Comment, Recent Developments --

Public Access to Civil Court Records: A Common Law Approach,

39 VANDERBILT L. REV. 1465 (1986).
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In Nixon v. Warner Communications, Inc., 435 U.S. 589, 98

S. Ct. 1306 (1978), (see Tab "0"), the United States Supreme

Court discussed and analyzed at some length the "common-law

right of access to judicial records." Broadcasters sought

access to "Watergate tapes" that had been admitted into

evidence in the criminal trial of John Mitchell; the

broadcasters sought to copy the tapes for broadcast and sale.

The Supreme Court affirmed Judge Sirica's denial of such

access. The Court agreed that a common law right of access to

judicial records existed, but also held that the right is not

absolute and that courts in the exercise of their "supervisory

powers" over their own records could deny access if the records

might be used for certain "improper purposes."

"It is clear that the courts of this country

recognize a general right to inspect and copy public

records and documents, including judicial records and

documents. . . .

It is uncontested, however, that the right to

inspect and copy judicial records is not absolute.

Every court has supervisory power over its own records

and files, and access has been denied where court

files might have become a vehicle for improper
purposes. For example, the common-law right of

inspection has bowed before the power of a court to

insure that its records are not 'used to gratify

private spite or promote public scandal' through the

publication of the 'painful and sometimes disgusting

details of a divorce case.' . . . Similarly, courts

have refused to permit their files to serve as
reservoirs of libelous statements for press

consumption, . . . or as sources of business

information that might harm a litigant's competitive

standing . . . .
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It is difficult to distill from the relatively

few judicial decisions a comprehensive definition of

what is referred to as the common-law right of access

or to identify all the factors to be weighed in

determining whether access is appropriate. The few

cases that have recognized such a right do agree that

the decision as to access is one best left to the

sound discretion of the trial court, a discretion to

be exercised in light of the relevant facts and

circumstances of the particular case."

98 S. Ct. at 1312-13. (emphasis added)

As a consequence of the lack of controlling decisional law

regarding the existence or nature of any such constitutional

basis, some opponents of the proposed rule argued that the rule

should not attempt to specify a precise standard, but rather

should allow trial court discretion to follow the evolving

course of the law as developed in future appellate court

decisions. See Jett Hanna letter (11/30/89), Tab "M," item no.

11; David Chamberlain letter (12/6/89), Tab "M," item no. 4.

(c) Rule-making Limitation. Mr. Hanna also argued that to

adopt a standard that altered substantive rights of litigants

would exceed the rule-making authority of the Supreme Court

under section 22.004(a) of the Texas Government Code. Section

22.004(a) authorizes the Supreme Court to make rules for

"practice and procedure" in civil actions, but imposes the

limitation that the rules "may not abridge, enlarge, or modify

the substantive rights of a litigant." Such a violation of

section 22.004(a), he further argued, would "encroach on

legislative prerogative." He recommended a standard requiring

that the trial court make findings "demonstrating that sealing
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is permitted under applicable constitutional, statutory, and

common law." See Jett Hanna letter (11/30/89), Tab "M," item

no. 11.

(d) Practical Difficulties in Showing "Compelling Need."

Other participants argued that the standard would prevent

sealing in almost every conceivable case. "Civil cases in

which the standard can be met will be extremely rare." David

Chamberlain draft article, Tab "G." Some family law

practitioners feared that the rule would prevent protection of

financial and personal details of the most private sort that

are sometimes revealed in bitter divorce suits. Cf. Nixon v.

Warner Communications, Inc., supra, 98 S. Ct. at 1312-13

("[T]he common-law right of inspection has bowed before the

power of a court to insure that its records are not 'used to

gratify private spite or promote public scandal' through the

publication of the 'painful and sometimes disgusting details of

a divorce case.'"). Similar concerns were expressed concerning

whether any protection would be available in business

dissolution suits (e.g., physician or lawyer partnership

dissolutions) in which private financial information might be

revealed.

Objections to the further requirement in paragraph

(A)(l)(d) that the movant demonstrate that sealing would not

restrict public access to information "concerning matters

related to public health or safety" are discussed in section

VIII below.
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(e) "Immediate and Irreparable Harm." Opponents of the

"compelling need" standard in the draft also objected to the

"immediate and irreparable harm" requirement in paragraph

(A)(1)(a) on the ground that in certain instances -- such as

trade secret cases or cases involving sealing of records

relating to sexual abuse of infants -- the risk of harm might

not necessarily be "immediate." In the case of the abused

infant, for example, the harm arguably would not occur until

the child reached an age and level of comprehension sufficient

to allow reading and understanding of the court records

describing the abuse.

VII. Trade Secrets

(a) Introduction. Lengthy discussions before the

Subcommittee and the full Advisory Committee focused upon how

to treat trade secrets. Members of the Intellectual Property

Law Section of the State Bar argued quite strenuously that

trade secrets and "other intangible property interests" should

be excepted completely from the rule or at least should receive

different treatment. See, for example, the letters from

Margaret Anderson (1/10/90) Tab "M," item no. 1; Edward G.

Fiorito (12/29/89) Tab "M," item no. 8; Jack Goldstein

(12/26/89) Tab "M," item no. 9; Jerry R. Selinger (12/29/89)

Tab "M," item no. 21.

Gale Peterson, Chairman of the Intellectual Property Law

Section, wrote letters and has also prepared a commentary

article objecting to the Committee's draft. See Tabs "M,"
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items nos. 15 and 16 and Tab "H." The Subcommittee also

received correspondence from other intellectual property law

practitioners and from business interests concerned about the

possible negative effects of the proposed rule upon economic

development in Texas, especially in the areas of high-tech and

biomedical research.

In summary, the arguments concerning protection of trade

secrets are:

(1) The proposed rule would make almost impossible

the protection of trade secrets and related property

interests. These interests are well-recognized

property rights under existing law and therefore merit

protection and have heretofore received protection

under the law generally and under discovery procedures

in particular.

(2) Litigation of trade secret suits inevitably

requires presentation of extensive evidence showing

the details of the trade secret in issue, measures

taken to develop the secret, security measures,

financial information, etc.

(3) As written, the rule would mean that protection

of these existing property rights would be

eliminated. Filing suit to protect a trade secret

would mean loss of the trade secret.

(4) Because the stringent standards of the rule would

make nearly impossible the protection of these

property interests, in many instances the rule would

effect a taking of property in violation of the Fifth

and Fourteenth Amendments of the United States

Constitution. Cf. Ruckelshaus v. Monsanto Company,

467 U.S. 986, 104 S. Ct. 2862 (1984). In some

instances the rule would also violate privacy

interests
Amendments.

protected by the Fourth and Fourteenth

(5) The proposed rule conflicts with federal and

state laws that already recognize that vested property

interests in trade secrets and sensitive commercial

information, by definition, carry a "compelling need"

not to be disclosed.
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(6) The rule would produce a revolutionary change in

the practice of intellectual property law in Texas,

creating endless discovery and sealing hearings, and

effectively requiring multiple mini-trials in each

case. This will result in sky-rocketing litigation

costs, which in turn will severely discourage

high-tech and other companies from locating their

operations in Texas.

(7) This rule sends exactly the wrong message at

exactly the wrong time. At the same time that Texas

is desparately attempting to attract and develop

businesses based upon new technologies, including

computer operations, information services,

biotechnology, medical advances, etc. -- this rule

will signal that Texas is making nearly impossible the

protection of such advances and that protection

through the Texas court system will be extremely

expensive and risky.

Despite those arguments, the Advisory Committee's draft does

not provide for any exception or different treatment for trade

secrets. Some of the proposals providing such exceptions are

under Tab "I." See also Gale Peterson's letters under Tab "M,"

items nos. 15 and 16.

In addition to the objections concerning inclusion of trade

secrets within the general scope of the sealing rule, the

intellectual property Bar participants also strenuously

objected to the draft's treatment of settlement agreements and

discovery (through the companion amendment to Rule 166b(5)),

arguing that trade secrets litigation would be particularly

hard hit because of the complexity and enormity of discovery in

such litigation. The result would be even more discovery

mini-trials -- with the potentially apocalyptic result that

losing the sealing motion would mean losing the trade secret.
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(b) Definition of Trade Secrets and Other Intangible

Property Rights. The intellectual property lawyers who

provided input to the Subcommitee and Advisory Committee argued

that the rule should provide protection for both trade secrets,

as traditionally defined, and for other "intangible property

interests" more recently recognized by law and technology. See

the discussion in Gale Peterson's letter of 2/15/90, Tab "M,"

item 16.

In Hyde Corporation v. Huffines, 314 S.W.2d 763 (Tex.

1958), the Texas Supreme Court defined "trade secret," adopting

section 757 of the Restatement (First) of Torts:

"Definition of trade secret. A trade secret may

consist of any formula, pattern, device or compilation

of information which is used in one's business, and

which gives him an opportunity to obtain an advantage

over competitors who do not know or use it. It may be

a formula for a chemical compound, a process of

manufacturing, treating or preserving materials, a

pattern for a machine or other device, or a list of

customers. * * * A trade secret is a process or

device for continuous use in the operation of the

business. Generally it relates to the production of

goods, as, for example, a machine or formula for the

production of an article."

See also American Precision Vibrator Co. v. National Air

Vibrator Co., 764 S.W.2d 274, 276 (Tex. App. -- Houston [1st

Dist.] 1989, no writ); Bertotti v. C.E. Shepherd Co., Inc., 752

S.W.2d 648 (Tex. App. -- Houston [14th Dist.] 1988, no writ);

Alan J. Richardson & Assoc. Inc. v. Andrews, 718 S.W.2d 833

(Tex. App. -- Houston [14th Dist.] 1986, no writ).

As Peterson pointed out in his February 15 letter, time and

technology have passed beyond the 1939 Restatement (First) of

- 24 -
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Torts definition. The Restatement (Second) of Torts excluded

trade secrets law entirely, preferring to treat that area in

the separate Restatement dealing with unfair competition, which

has not yet been published.

Much of modern technology relates to "information," rather

than the heavy industry that the Restatement (First) authors

were familiar with. As Peterson characterized some of the new

categories of information developed, protected and even bought

and sold by modern businesses:

"In addition to the traditional concept of 'trade

secrets,' companies today typically count as assets

somewhat generic categories of information now

commonly known as 'know-how' and 'show-how.'

'Know-how' generally refers to a company's particular

knowledge in a specified field, while 'show-how'

generally refers to technical or managerial

assistance. 'Know-how' (and to a lesser extent

'show-how') are becoming international terms of art --

e.g., the European Economic Commission recently

promulgated Know-How Licensing Regulations Under the

Rome Treaty. 'Know-how' is frequently licensed in

conjunction with a patent for separate consideration

and sometimes by itself."

See Tab "M," item no. 16.

Additionally, in Carpenter v. United States, 484 U.S. 19,

108 S. Ct. 316 (1987), the Supreme Court recognized that

"confidential information" could constitute "property" under

federal law. "Confidential information acquired or compiled by

a corporation in the course and conduct of its business is a

species of property to which the corporation has the exclusive

right and benefit, and which a court of equity will protect

through the injunctive process or other appropriate remedy."
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108 S. Ct. at 320. In Nixon v. Warner Communications, Inc.,

435 U.S. 588, 98 S. Ct. 1306, 1312 (1978), in analyzing the

"common-law right of access," the court also noted that courts

had properly denied access to judicial records that could be

used as "sources of business information that might harm a

litigant's competitive standing ...." Similarly, federal

Rule 26(c)(7) also allows for protection of "confidential"

information, even if such information does not rise to the

level of a trade secret.

Thus, Peterson recommended that protection be accorded both

"trade secrets" and "other intangible property rights."

"The phrase 'intangible property right' is intended to

make clear that the subject information protected from

forced disclosure under the proposed rules is not

limited to technical types of information, but

includes the type of information which has been

recognized both in the marketplace and in the courts

as both valuable and protectable, namely know-how,

show-how, and the types of information covered by

§ 769 of the Restatement (First). 'Property right' is

also the phrase used in Rule 166b(5), TRCP. On the

other hand, the phrase used in Rule 26(c), Fed. R.

Civ. P., namely 'trade secret or other confidential

research, development, or commercial information'

would also be acceptable. Overall, the phrase 'trade

secret or other intangible property right' (or the

phrase used in Rule 26(c)) is intended to cover truly

valuable, commercial-type information and materials.

It is not intended as a general phrase to permit

secreting information which the court would otherwise

not treat as a property right. It is believed that

referring to this information as a 'property' interest

meets that objective."

See Tab "M," item no. 16.

(c) Rule 507 and Trade Secrets Privilege. Rule 507, Texas

Rules of Civil Evidence, specifically creates a privilege for

trade secrets.
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"A person has a privilege . . . to refuse to disclose

and to prevent other persons from disclosing a trade

secret owned by him, if the allowance of the privilege

will not tend to conceal fraud or otherwise work

injustice. When disclosure is directed, the judge

shall take such protective measure as the interests of

the holder of the privilege and of the parties and the

furtherance of justice may require."

Even prior to the adoption of Rule 507, the Texas Supreme

Court had held that disclosure of trade secrets should not be

required except when "indispensable to the ascertainment of

truth." Automatic Drilling Machines, Inc. v. Miller, 515

S.W.2d 256, 259 (Tex. 1974). More recently, in Garcia v.

Peeples, 734 S.W.2d 343, 346 (Tex. 1987), the Court reiterated

the importance of protecting trade secrets, observing that for

thirty years the rules of civil procedure have included

provisions "specifically tailored to prevent dissemination of

trade secrets . . . ."

The intellectual property lawyer participants argued that

by excluding any such provisions "sPecificall tailored to

prevent dissemination of trade secrets," proposed Rule 76a

would represent a radical and fundamental change in the manner

in which the Supreme Court and the rules have treated trade

secrets in the past.

(d) Procedural Timetable and Special Litigation Concerns.

The intellectual property lawyers viewed the procedural

timetable established by the rule as particularly threatening

to the substantive rights in issue in their litigation.

Because the rule would require a hearing within fourteen days
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or less, as a practical matter that might mean that the trade

secret litigant would have to be prepared for a mini-trial

within fourteen days of filing suit or filing an answer. Loss

of the mini-trial battle on sealing could mean loss of the war

to protect the substantive right.

Often trade secrets litigation arises rapidly in the

context of a former employee or other person in a confidential

relationship allegedly stealing or misappropriating the trade

secret. This results in a race to the courthouse and expedited

discovery. Rule 76a could require that within fourteen days

either a plaintiff or defendant or both could be compelled to

establish "clearly" the "specific interest sought to be

protected," that is, the trade secret. Moreover, that showing

must be by "a preponderance of the evidence." That showing in

effect is the same showing that otherwise would be required to

be made at trial on the merits. The rule thus requires being

prepared for trial on the merits within fourteen days.

Loss on the sealing issue could mean loss on the merits,

for cases have held that filing documents of record without

protection by a sealing order makes the documents public, no

longer private or secret. See, e.g., M.R.S. Datascope, Inc. v.

Exchange Corporation, Inc., 745 S.W.2d 542 (Tex. App. --

Houston [1st Dist.] 1988, no writ). Or as one court more

colorfully phrased the point, "Proprietary information, in the

trade secret category, is not unlike the status of virginity.

Once taken without consent, whether by seduction or rape, it is
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gone forever." Wearly v. FTC, 462 F. Supp. 589, 600 (D.N.J.

1978), vacated on other grounds, 616 F.2d 662 (3d Cir. 1980).

Comment b to section 757 of the Restatement (First) of

Torts set out several factors to be considered in determining

the existence of a trade secret:

(1) the extent to which the information is known outside

the business;

(2) the extent to which it is known by employees and

others involved in the business;

(3) the extent of measures taken to protect the secret;

(4) the value of the information to its owner or the

owner's competitors;

(5) the effort and cost of developing the information; and

(6) the ease or difficulty with which others could acquire

or duplicate the information.

Plainly, full preparation of a trade secrets lawsuit for trial

on the merits in order to present the evidence as to each of

those items may well take months or even years -- far more than

fourteen days.

(e) "Taking" and Privacy Issues; Constitutional and

Statutory Restraints on Rule-Making. As noted above, a number

of intellectual property lawyers argued that adoption of the

current draft of Rule 76a would result, at least in some cases,

in an unconstitutional "taking" of property interests. Because

the burdens that must be met under the rule in order to protect

confidential information are so stringent, and because the
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timetable is so short, protection of such property interests

would be impossible.

The result, they argued, would be an unconstitutional

"taking" in violation of the Fifth and Fourteenth Amendments.

In Ruckelshaus v. Monsanto Company, 467 U.S. 986, 104 S. Ct.

2862 (1984), the Supreme Court considered a law that required

Monsanto to disclose trade secrets information concerning

pesticide to the EPA and allowed the EPA to reveal the

information to the public. The Court concluded that under

certain circumstances the law could result in a violation of

the Taking Clause by,taking Monsanto's "property" without just

compensation. Gale Peterson also quoted the conclusion from

Jager.'s treatise on trade secrets law: "In view of

Monsanto . . . the states under the Fourteenth Amendment should

be precluded from enacting laws or regulations that take trade

secrets for public use without just compensation, or destroy or

transfer them for private use at all." M. JAGER, TRADE SECRETS

LAW HANDBOOK S 4.01[3] (1989). See also Wearly v. FTC, 462 F.

Supp. 589, 598 (D.N.J. 1978), vacated on other grounds, 616

F.2d 662 (3d Cir. 1980) ("Failure to provide adequate

protection to assure confidentiality, when disclosure is

compelled by the government, amounts to an unconstitutional

'taking' of property by destroying it, or by exposing it to the

risk of destruction by public disclosure or by disclosure to

competitors. The constitutional limitation cannot be altered
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by any branch of government."); South Florida Growers

Association v. United States Department of Labor, 554 F. Supp.

633 (S.D. Fla. 1982) ("Failure to provide adequate protection

when property is placed in jeopardy by governmental action can

amount to an unconstitutional 'taking' of property by

destroying it or by exposing it to the risk of destruction.");

St. Michael's Convalescent Hospital v. California, 643 F.2d

1369, 1374 (9th Cir. 1980).

Gale Peterson further raised a constitutional privacy

argument, contending that "forced disclosure of commercial

information disclosed during discovery and not used at trial"

would be unconstitutional, citing Tavoulareas v. The Washington

Post, 724 F.2d 1010 (D.C. Cir 1984), reh'g granted and

vacated. See his letter (2/15/90), Tab "M," item no. 16. In

Tavoulareas the court held that the right of privacy secured by

the Fourth Amendment protected confidential business

information in depositions. The court reasoned in part that

"[i]f the purpose of the common law right of access is to check

judicial abuses, then that right should only extend to

materials upon which a judicial decision is based."

Louis Scofield also objected to the devaluation of the

right of privacy that he perceived would result from the

proposed rule:

"It would be a hollow right indeed if the valuable

right to privacy can be stripped away through the

filing of a lawsuit and payment of a $135 filing and

service fee, regardless of the merit of the claim."

Scofield letter (2/19/90), Tab M, item no, 19.
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A related statutory argument asserted that Congress and the

Texas Legislature have already evaluated and balanced trade

secrets and other confidential business information in a

variety of contexts and that proposed Rule 76a would conflict

with those legislative judgments. See, e.g., Freedom of

Information Act, 5 U.S.C. § 552(b)(4) (specifically exempting

trade secrets and confidential commercial and financial

information); Privacy Act of 1974, 5 U.S.C. § 552a(b)

(generally prohibiting disclosure of personal information

without consent); Internal Revenue Code, 26 U.S.C. § 6103

(concerning disclosure of business information given for

purposes of tax collection); Texas Open Records Act, article

6252-17a (exempting "trade secrets and commercial or financial

information obtained from a person and privileged or

confidential by statute or judicial decision"). Peterson

argued that the common feature in "all of those laws is the

virtually universal recognition that the need to protect trade

secret and commercial information from disclosure out-balances

any competing need for disclosure." Peterson letter (2/15/90),

Tab "M," item no. 16.

Therefore, Peterson argued, with respect to trade secrets

and related information, the issue of sealing must begin with

the presumption that there is an "overriding or compelling need

not to force a public disclosure. That fundamental difference

in the rights at issue distinguishes trade secrets and

commercial information from the other types of information

considered by the subcommittee." Id.
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Jett Hanna's statutory argument under the Texas Government

Code, section 22.004(a), also applied to any possible

constitutional violations. Since section 22.004 prohibits the

Supreme Court from making any rule that would "abridge,

enlarge, or modify the substantive rights of a litigant," to

the extent that the rule would diminish litigants' rights under

the Fourth, Fifth and Fourteenth Amendments, the rule would

exceed the Court's rule-making authority. See Jett Hanna's

letter (11/30/89), Tab "M," item no. 11.

(f) In Camera Proceedings. Paragraph (B)(1) of the

Advisory Committee's draft of Rule 76a allows the trial court

to conduct an in camera examination inspection of "records

where necessary to prevent disclosure of records sought to be

protected." Some participants argued that the rule should

expressly allow for additional in camera proceedings, including

the taking of testimony in camera when necessary to protect the

information sought to be disclosed. This was particularly

important, they argued, since the rule allows intervention by

anyone, regardless of their motives and regardless of whether

they represent a litigant's competitors.

One draft rejected by the Advisory Committee, for example,

contained the following language: "the hearing may be

conducted in camera upon request by any party if the court

finds from affidavits or other evidence that an open hearing

would reveal the information sought to be protected."
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The argument in support of that language was that a

completely public trial or hearing cannot be conducted in all

trade secrets cases -- to do so would automatically result in

loss of the trade secrets sought to be protected if the public

and all potential competitors could be present at the

proceeding to see and hear the details of the trade secret in

issue.

Trade secret decisions in other jurisdictions have

recognized the propriety of in camera or limited-attendance

proceedings. See, e.g., Air Products & Chemicals, Inc. v.

Johnson, 296 Pa. Super. 405, 215 U.S.P.Q. 547 (1982) (suit by

former employer against former employee and his current

employer seeking injunctive relief; during a hearing concerning

trade secrets, the trial court excluded representatives of the

defendant employer other than counsel during testimony of

plaintiff's witnesses, and prohibited persons present at the

closed portions of the hearing from disclosing the evidence

presented; the appellate court approved the trial court's

action, noting that a public hearing would have destroyed the

value of the trade secrets and would have confronted plaintiff

with a "Hobson's choice" of either disclosing and losing its

trade secrets or abandoning its judicial efforts to protect the

secrets); Gai Audio of New York, Inc v. Columbia Broadcasting

System, Inc., 27 Md. App. 172, 340 A.2d 736, 188 U.S.P.Q. 75

(1975) (affirming trial court's action in taking testimony in

camera concerning royalties, income and cost information
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claimed to be trade secrets); Space Aero Products Co., Inc. v.

R. E. Darling Co., Inc. , 238 Md. 93, 208 A.2d 74, 145 U.S.P.Q.

356, 62 A.L.R.2d 509 (1958), cert, denied, 382 U.S. 843 (1965)

(upheld trial court's action in excluding defendant's expert

witnesses unless they took an oath of secrecy as to all matters

testified to at hearing in trade secrets case).

(g) Public Policy: Economic Development. As noted above,

several participants lamented the potential effect on economic

development in Texas from adoption of the proposed rule.

Multiple, time-consuming, expensive mini-trials on sealing

issues in trade secret cases, they argued, would deter research

and technology companies from locating or developing in Texas.

Representative comments included:

"There would be a most chilling effect on 'high-tech'

companies if their competitors were allowed to

intervene for the purpose of seeking access to

litigated trade secrets. Such a 'side-show' would

significantly increase the cost of litigation and

misdirect focus from the primary dispute between the

party litigants. Exploitation and utilization of

valuable trade secrets could also be unduly limited

out of fear of potential loss. This might result in

economic detriment to our state."

.Jerry R. Selinger letter (12/29/89), Tab "M," item no. 21.

"As a matter of public policy, if the Texas courts do

no provide 'reasonable access to' protective orders

for trade secrets and confidential information,

legitimate businesses -- which make significant

investments in developing trade secrets and

confidential information -- will locate outside Texas,

thereby hurting the Texas economy; and trade secret

and confidential information thieves and pirates will

look to Texas for 'political asylum' from traditional

principles of business ethics and morality."

Jack C. Goldstein letter ( 12/26/89), Tab "M," item no. 9.
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"I believe that, in the absence of an amendment as

proposed by Mr. Peterson, the proposed new rule, while

directed to a worthwhile general goal, would have a

stifling and detrimental effect on the creative

efforts necessary for our state and country to remain

in the ranks of the innovators, and reverse the

current trend toward becoming a consumer nation."

Margaret E. Anderson letter (1/10/90), Tab "M," item no. 1.

(h) Trade Secrets -- Alternative Versions. Collected

under Tab "I" are the alternative drafts dealing with trade

secrets that were presented by various intellectual property

lawyers.

Testimony before the Subcommittee focused on trade secrets

in two contexts: (1) substantive trade secrets litigation in

which a trade secret forms the basis of an affirmative claim

for relief, (2) other litigation, primarily products liability

cases, in which a claim of discovery privilege is asserted

based upon alleged trade secrets. (Obviously trade secret

claims can arise in a wide variety of other litigation,

particularly in commercial suits.)

Concerning the cases in which a trade secret privilege is

asserted during discovery in a products liability suit, the

Subcommittee received testimony from some plaintiffs' attorneys

about cases in which agreed confidentiality orders were entered

and then a "Confidential -- Trade Secrets" stamp appeared on

all documents produced, including such obviously public matters

as newspaper articles. Those attorneys argued that the term

trade secret is used too loosely and indefinitely, resulting in

shielding information which is already public.
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The intellectual property lawyers' response was two-fold.

First, they argued that if there are abuses in particular

cases, the solution is to seek a remedy from the court before

whom the matter is pending -- not to use the occasional abuse

as an excuse to abolish the property rights of innocent trade

secret owners. Second, they responded that the definition of

trade secret has been known in Texas for over thirty years,

ever since the Supreme Court adopted the definition of section

757 of the Restatement (First) of Torts in Hyde Corporation v.

Huffines, as discussed above; allowing newspaper articles to be

classed as trade secrets is simply weak advocacy, not a problem

with the existing law.

In any event, these two different contexts in which trade

secrets were discussed resulted in two different approaches to

drafting a trade secrets exception. The first would except

trade secrets from the operation of the rule in all litigation,

either by a blanket exception for all trade secrets claims or

by creating a different standard applicable to all claims of

trade secrets. The second would except trade secrets from the

operation of the rule only in cases in which the trade secret

itself formed the basis of an affirmative claim for relief.

Examples of both approaches appear under Tab "I."

VIII. "Public Health or Safety" Provisions

(a) Introduction. The proposed rules contain three

references to "public health or safety":
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(1) paragraph (A)(1)(d) of Rule 76a provides as one of

the requirements that must be met in order to

establish the "compelling need" that "sealing will not

restrict public access to information concerning

matters related to public health or safety, or to the

administration of public office or the operation of

government";

(2) paragraph (A)(2) of Rule 76a includes within the

definition of "court records" to which the rule

applies "settlement agreements . . . which restrict

public access to matters concerning public health or

safety or to information concerning the administration

of public office or the operation of government";

(3) amended Rule 166b(5) would prohibit orders or

agreements relating to "protecting [sic] disclosure of

information concerning matters of public health or

safety or information concerning the administration of

public office or the operation of government" unless

the party seeking discovery files the discovery and

complies with Rule 76a.

In each of these three contexts -- defining compelling need,

settlements, and discovery -- the same objections were raised:

the language used is vague, ambiguous and overbroad; the result

will be cumbersome and costly, both in terms of legal fees and

costs and in terms of court time and resources.

(b) "Relating to" or "Concerning" "Public Health or

Safety." The references to "relating to" and "concerning"

public health and safety are about as broad and vague as

possible. Arguably all lawsuits involving physicians, nurses,

psychologists, or health care providers of any type "relate to"

or "concern" public health -- after all, those persons treat

the public's health. Even routine business litigation

involving those persons appears to fit within the

all-encompassing literal sweep of the "relate to" or "concern"
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standard. That would include partnership dissolution suits,

employment disputes, and commercial litigation of any type.

Similarly, the language evidently reaches all lawsuits

involving hospitals, treatment centers, biomedical facilities,

medical research centers, and medical schools.

Opponents of these provisions argued that the scope of this

language is vastly overbroad and unfairly and indiscriminately

attacks entire segments of the economy. The unwarranted

assault on all physicians and hospitals, for example, will

ultimately merely increase health care costs, without serving

any public interest.

The same argument was made about the potential deterrent

effect on biotechnical, biomedical, medical research, etc. --

industries and companies that Texas is otherwise attempting to

attract and develop would receive a very negative message about

the costs of doing business in this State.

Likewise, the rule would apparently apply to almost all

products liability and personal injury suits, regardless of

whether or not such a suit actually involved a threat or hazard

to the public.

The language is so broad, in fact, that arguably it even

extends to what were generally considered to be the most

compelling examples of the need to seal court records: cases

involving sexual abuse of infants. Unanimously the

participants who spoke before the Subcommittee and the Advisory

Committee agreed that when an infant has been sexually abused
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at an age before the child can possibly comprehend the nature

or significance of the action, an extremely compelling argument

can be made that court records should not be left unsealed and

potentially available to traumatize the young victim in later

life. Yet such an incident "relates" to public health of the

society or community in which the conduct occurs, and hence

perhaps cannot be sealed under paragraph (A)(1)(d).

(c) "Detrimental" Limitation. Various participants

suggested, but a majority of the Committee rejected, a change

in the related-to-public-health-or-safety standard that would

have limited application to instances in which the information

was actually in some way "detrimental" to public health or

safety. Such a limitation, proponents argued, would eliminate

the unjustifiable, broadside attack on all physicians,

hospitals, medical research facilities, product manufacturers,

etc. in all cases "relating to" health or safety.

IX. Appeals

The major reason for the rule's very liberal policy toward

intervention, continuing jurisdiction, and appeal was the view

expressed by media representatives that too often in the past

members of the press have been unable to challenge sealing

orders because they have learned of the orders after the fact

and after expiration of the trial court's plenary

jurisdiction. See, e.g., Times Herald Printing Co., supra, 730

S.W.2d at 649 (holding that newspaper was not a party or

intervenor because motion to unseal was filed after the trial
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court lost plenary power over its judgment); Express-News Corp.

v. Spears, 766 S.W.2d 885 (Tex. App. -- San Antonio 1989, no

writ) (holding that a plea of intervention was untimely where

filed after judgment had been entered in the case).

Opponents of those provisions, however, argued that they go

too far. Under the draft rule, anyone can intervene in any

lawsuit that involves a sealing motion or order, and the rule

also permits immediate appeals. The result may be multiple

interventions, multiple hearings on motions to seal or unseal,

perhaps even multiple hearings on the identical records or

issues, and multiple, simultaneous appeals. Opponents

suggested that in a document-intensive, high-profile suit, this

could produce enormous delay and expense and that, therefore,

the appeal rights should be narrowed, perhaps to a single,

final appeal, with pre-judgment appellate review limited to the

mandamus remedy. See David Chamberlain draft article, Tab "G."

X. Conclusion

The issues of whether and how to seal court records are

complex and evoke strong and varied opinions from many

different perspectives. Proposed rule 76a, together with the

companion amendments to Rule 166b(5), creates a veritable

thicket of constitutional, statutory, common law and procedural

issues. The many public and private interests affected by the

rule are exceedingly difficult to reconcile, and that

difficulty is compounded by the diverse contexts in which

sealing orders arise, including family law, trade secrets,

products liability, commercial litigation.
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My advice to the Court -- after distilling all of the

knowledge and wisdom I have acquired during many, many hours of

listening and reading and studying about these issues -- is

simple: good luck. Good luck, and may you have the patience

and insight to develop a reasonable, workable rule.

7842L/58-99
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TRCP 76a. Sealing Court Records

A. Definitions.

1. Compelling Need. "Compelling Need" means the

existence of a specific interest which, in the administration

of justice, is substantial enough to clearly override the

presumption that all court records are open to the general

public. Specifically, a moving party must establish by a

preponderance of the evidence all of the following:

(a) a specific interest of the person or entity

sought to be protected by the sealing of the

court records clearly outweighs the interest

in open court records and will suffer

immediate and irreparable harm if the court

records are not sealed;

(b) no less restrictive alternative will

adequately protect the specific interest of

the person or entity sought to be protected;

(c) sealing will effectively protect the

specific interest of the person or entity

sought to be protected without being

overbroad; and

(d) sealing will not restrict public access to

information concerning matters related to

public health or safety, or to the

administration of public office or the

operation of government.

2. Court Records. For purposes of this rule, the

term "court records" shall include all documents and records of

any nature filed in connection with any matter before any civil

court in the State of Texas. This rule shall not apply to

materials simply exchanged between the parties or to discovery

made by a party pursuant to a discovery request and not filed

with a court, or to documents filed with a court in camera,

solely for the purpose of obtaining a ruling on the

discoverability of such documents. The term "court records"

also includes settlement agreements, whether or not filed of

record, which restrict public access to matters concerning

public health or safety or to information concerning the

administration of public office or the operation of government;

otherwise, the term "court records" does not include settlement

agreements whether or not filed of record.

B. All orders of any nature and all opinions made in the

adjudication of cases are specifically made public information

and shall never be sealed. Unless provided to the contrary by

statute, before a judge may seal any other court records, the

following prerequisites must be satisfied:
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1. Hearing. A hearing shall be held in open court,

open to the public, at which any party, including any

intervenor, may support or oppose the sealing of court

records. Non-parties may intervene for the limited purpose of

participating in the hearing. The court may conduct an in

camera inspection of records where necessary to prevent

disclosure of records sought to be protected. At the hearing,

the court must consider all evidence presented, which may

include affidavit evidence if the affiant is present and

available for cross examination.

W

2. Notice. The party seeking sealing shall file a

written motion in support of the sealing request, which motion

shall be open to public inspection. The moving party shall

post a public notice at the place where notices for meetings of

county governmental bodies are required to be posted, stating

that a hearing will be held in open court on a motion to seal

court records in the specific case, stating that any person has

an opportunity to intervene and be heard concerning the sealing

of court records, and stating the specific time and place of

the hearing, the style of the case, and the case number. The

notice shall also describe the type of case and the specific

court records which are sought to be sealed. The written

motion in support of the sealing request shall be filed and the

public notice shall be posted at least fourteen days prior to

the hearing. Immediately after posting such notice, the moving

party shall file a verified copy of the posted notice with the

clerk of the court in which the case is pending and with the

Clerk of the Supreme Court of Texas, stating that notice under

this rule has been provided. The Clerk of the Supreme Court of

Texas shall post the notice in a public place. The notice

shall not be sealed, but shall remain open to public inspection.

3. Temporary Sealing Order. A temporary sealing

order may be entered upon motion and notice to the other

parties in the case pursuant to Rules 21 and 21a, but without

holding a hearing or requiring public notice as provided for in

paragraphs (B)(1) and (B)(2) above, upon a showing of

compelling need from specific facts shown by affidavit or by

verified complaint that immediate and irreparable injury will

result to a specific interest of the applicant before notice

can be posted and a hearing can be held as otherwise provided

herein. Every temporary sealing order granted without posted

notice or public hearing shall be endorsed with the date and

hour of issuance, shall be filed forthwith in the clerk's

office and entered of record, shall contain the findings

required by paragraph (B)(4) and state why the order was

granted without notice, and shall expire by its terms, not to

exceed fourteen days after signing, as the the court fixes,

unless within the time so fixed the order, for good cause

shown, is extended for a like period or unless the parties

consent that it may be extended for a longer period. The

reasons for the extension shall be entered of record. No more

than one extension may be granted unless subsequent extensions
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are unopposed. If a temporary sealing order is granted without

public notice and hearing, a motion for sealing order shall be

filed, notice provided and a hearing set as elsewhere provided

in these rules. On two days' notice to the party who obtained

the temporary sealing order or on such shorter notice to that

party as the court may prescribe, any person, whether or not a

party to the lawsuit, may appear or intervene and move its

dissolution or modification and in that event the court shall

proceed to hear and determine such motion as expeditiously as

the ends of justice require. When the motion for sealing or

the motion to dissolve or modify a temporary sealing order

comes on for hearing, the party who obtained the temporary

sealing order shall proceed with the motion and, if he does not

do so, the court shall dissolve the temporary sealing order.

At any hearing on a sealing order held after the grant of a

temporary sealing order, the burden of proof shall be upon the

party requesting sealing to prove said party's right to the

sealing order as fully and completely as if no temporary

sealing order had been sought or entered.

4. Sealing Order. If, after considering all the

evidence concerning sealing court records, the judge concludes

that a Compelling Need as defined herein has been shown, the

judge shall within three days sign a written order dividing the

court records into two files: one kept open to public

inspection and the other containing only those limited portions

of the court records for which a Compelling Need for sealing

exists. Such order, if granted, shall be specific, stating the

case number, the style of the case, the specific findings

demonstrating that a Compelling Need has been shown, made at or

after the hearing, the conclusions of law, the specific

portions of the court records which are to be sealed, and the

time period for which the sealed portions of the court records

are to be sealed. Under no circumstances may the written

motion to seal or the sealing order be sealed; both must remain

in the open, public portion of the file.

C. Continuing Jurisdiction. Any person may intervene as

a matter of right at any time before or after judgment to

request the court to seal or to unseal court records. The

court has continuing jurisdiction before or after judgment to

determine claims of access to court records, to seal court

records and to enforce the Court's orders.

D. Appeal. Any sealing order, any sealing provision

contained in any judgment, and any order granting or overruling

a motion to seal, or to alter, vacate, or enforce a sealing

order shall be deemed severed and a final appealable judgment,

which may be appealed by any party or intervenor who has

requested, supported, or opposed any sealing order. Upon any

such appeal, the trial court's failure to make the specific

findings required in paragraph (B)(4) shall never be harmless
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error and shall be reversible error. The trial court's failure

to comply with the notice and hearing requirements in

paragraphs (B)(1) -(B)(3) shall render any sealing order void

and of no force and effect.

E. No court records shall be withdrawn from the public

file except as expressly permitted by specific statute or rule.

7842L/10-13
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TRCP 166b(5). [Addition]

No protective order or agreement relating to protecting

disclosure of information concerning matters of public health

or safety or information concerning the administration of

public office or the operation of government shall be valid

unless the party seeking protection files the discovery or

results of discovery with the clerk of the court and complies

with Rule 76a.

Tab C--p. 056



d.

4.

5.

b.

6.

b.

50

Subparagrap

change.

Subparagraph

change.

Subparagraph

changes.

Tab C--p. 057



240

Tab C--p. 058



§ 22.004. Rules of Civil Procedure

(a) The supreme court has the full rulemaking power in the

practice and procedure in civil actions, except that its rules

may not abridge, enlarge, or modify the substantive rights of a

litigant.
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S 22.010. Sealing of Court Records

The supreme court shall adopt rules establishing guidelines

for the courts of this state to use in determining whether in

the interest of justice the records in a civil case, including

settlements, should be sealed.
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The Proposed Rule On Sealing Court Records

By John H. McElhaney

Thomas S. Leatherbury

court records to public scrutiny. As the Seventh Circuit has held:

The public's right of access to judicial

records has been characterized as "fundamental

to the democratic stat[e]." . . . The policy

reasons for granting public access to criminal

proceedings apply to civil cases as well.

These policies relate to the public's right to

monitor the functioning of our courts, thereby

insuring quality, honesty and respect for our

legal system.'

Unfortunately, not all Texas civil courts have given proper

weight to the public's right of access to court records and the

policy considerations underlying this right. In November 1987, The

Dallas Morning News published a series of articles on the practice

of sealing civil court records in Dallas County. During its

investigation, The Dallas Morning News found that, since 1980, over

200 non-child-related cases had been partially or totally sealed.

District judges had sealed court records at the mere request of one

or more of the parties to the suit, without prior notice to the

public, without any opportunity for the public to be heard, without

any hearing, and without the required showing of proper and

constitutionally permissible grounds for sealing. In many

instances, Dallas County judges had entered sealing orders that

were overbroad, sealing the entire file rather than only the

material shown to justify sealing. Furthermore, the judges'

sealing orders explaining the reasons, if any, for sealing the

-1-
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records, had often been sealed as well. In those instances when

the sealing order had not been sealed, most of the sealing orders

contained inadequate reasons or no reasons at all to justify

sealing. Finally, many court records had been improperly treated

as sealed in perpetuity because the sealing orders did not state

a length of time for which the records were to remain sealed.Z

There is no reason to believe that the Dallas County experience was

unique or substantially different than that in other parts of the

State. These practices and the disparate standards for sealing

contained in various local rules throughout the State clearly

indicated the need for a comprehensive, uniform rule governing the

sealing of civil court records.

On June 14, 1989, Governor Clements signed into law House Bill

1637, which had been introduced and sponsored by Representative

Orlando Garcia of San Antonio, enacting Section 22.010 of the Texas

Government Code. Effective September 1, 1989, this legislation

provides:

SEALING OF COURT RECORDS. The Supreme Court

shall adopt rules establishing guidelines for

the courts of this state to use in determining

whether in the interest of justice the records

in a civil case, including settlements, should

be sealed.

The Texas Supreme Court submitted the issue to its Rules

Advisory Committee for recommendation, and Chairman Luther H.

Soules, III appointed a subcommittee to propose a draft rule. The

subcommittee, co-chaired by Charles M. Herring, Jr. and Charles

"Lefty" Morris, conducted public hearings on November 18, 1989 and

-2-
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December 15, 1989 and also received substantial input at the Texas

Supreme Court's public hearing on November 30, 1989. More than

twenty-five participants, including defense lawyers, plaintiffs'

lawyers, and representatives of public interest and citizens'

groups, attended and provided valuable information at the hearings.

The subcommittee accumulated several hundred pages of draft

proposals, court decisions, law review commentaries, and position

statements from many diverse sources. The proposed rule is, of

course, the product of the discussion, the debate, and the

necessary compromises which are endemic to the open discussion and

consideration of the sealing issue.

The Compelling Need Standard

The proposed rule begins with the indisputable presumption

that all civil court records are open to the public.3 In those

rare instances when civil court records should be sealed, the court

must first satisfy certain substantive and procedural due process

requirements. In paragraph (A)(1), the proposed rule defines the

"compelling need" standard which the party seeking sealing must

meet to obtain an order sealing "court records." The compelling

need test has been recognized and applied by numerous federal

circuit courts and state appellate courts as the appropriate

standard in cases involving claims of access to court records.`

In order to establish that a compelling need for sealing

exists, the movant must establish all of the following by a

preponderance of the evidence:

-3-
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a) a specific interest sought to be protected by sealing

clearly outweighs the interest in open court records and will

suffer immediate and irreparable harm if the court records are not

sealed;5

b) no less restrictive alternative will adequately

protect the specific interest sought to be protected;6

c) sealing will effectively protect the specific

interest sought to be protected without being overbroad; and

d) sealing will not restrict public access to

information concerning matters related to public health or safety,7

or to the administration of public office or the operation of

government.e

Definition Of Court Records

The definition of "court records" contained in paragraph

(A) (2) was one of the most thoroughly discussed and debated

provisions of this proposed rule. For the purpose of this proposed

rule, the term "court records" includes "all documents and records

of any nature filed in connection with any matter before a district

or county court in any jurisdiction in the State of Texas," except

for filed settlement agreements which do not "restrict public

access to matters concerning public health or safety or to

information concerning the administration of public office or the

operation of government."9 The term "court records" does not

include discovery material simply exchanged between the parties and

not filed with a court, or documents filed with a court in camera,

-4-
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solely for the purpose of obtaining a ruling on the discoverability

of such documents.lo

Notice And Hearing Provisions

The notice and hearing provisions contained in paragraphs

(B) (1) and (2) are designed to ensure that the public does not lose

its right of access to civil court records without proper

procedural safeguards.ll

The proposed rule requires the party seeking sealing to file

a written motion in support of the sealing request, to obtain a

hearing on the motion, and to post notice of the requested sealing

at the place where notices for•meetings of county governmental

bodies are required to be posted. The rule details the specific

information that must be contained in the notice and provides that

the notice shall be posted at least fourteen days prior to the

hearing on the motion to seal. The movant must also file a

verified copy of the posted notice with the Clerk of the Supreme

Court of Texas who, in turn, shall post the notice in a public

place.

The rule further provides for a hearing in open court on the

motion to seal and specifically provides that non-parties may

intervene for the limited purpose of participating in this hearing.

The proposed rule provides the court with discretion to conduct an

in camera inspection of specific records "where necessary to

prevent disclosure of records sought to be protected." Finally,
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Temporary Sealing Orders

Paragraph (B)(3) of the proposed rule provides for temporary

sealing orders when a specific interest of the party seeking

sealing will suffer immediate and irreparable injury before the

party can comply with the notice and hearing provisions contained

in paragraphs (B)(1) and (2). The temporary sealing order

procedures draw upon the procedures used in obtaining temporary

restraining orders under Tex. R. Civ. P. 680. After obtaining a

temporary sealing order, the party seeking sealing must post notice

and comply with the hearing provisions contained in the proposed

rule. The proposed rule further provides that a party, including

an intervenor, may seek a prompt dissolution or modification of any

temporary sealing order.

Requirements For Sealing Orders

The proposed rule specifies the prerequisites of any sealing

order in paragraph (B) (4) and prohibits the sealing of any sealing

order or motion to seal.12 It is axiomatic that, for a sealing

order to conform to the "least restrictive alternative"

requirement, the order must contain the specific portions of the

court records to be sealed, the specific findings of fact and

conclusions of law, and the length of time the records are to

remain sealed.13
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Continuing Jurisdiction

The provision concerning continuing jurisdiction in paragraph

(C) of the proposed rule acknowledges and affirms the trial court's

power to enforce, to modify, or to vacate its sealing orders.ld

This provision also affirmatively recognizes the public's right to

intervene before or after judgment in connection with sealing

orders. If a trial court lost jurisdiction over an operative

sealing order, interested third parties would be prevented from

attacking the validity, length, or scope of the order, and all

sealing orders would exist in perpetuity, never allowing for the

possibility that, at some future date, the compelling need for

sealing may have dissipated. Given the public's fundamental

interest in open court proceedings, such a legal rule is

unacceptable. The public must have the right to intervene before

or after judgment, and a trial court must maintain the power to

enforce, alter, or vacate its sealing orders until such orders

expire by their own terms or are vacated by the court.ls

Appeal Rights

Because of the importance of plenary appellate review of trial

court rulings concerning motions to seal, paragraph (D) of the

proposed rule provides that such rulings shall be deemed severed

and a final, appealable judgment. The appeal provisions reinforce

the notice and hearing provisions and the trial court's obligation

to make specific findings in sealing any court records by providing

-7-
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that the trial court's failure to comply with the notice and

hearing provisions renders any sealing order void and of no force

and effect and that the trial court's failure to make specific

findings in the sealing order shall never be harmless error and

shall be reversible error.

No Withdrawal Of Court Records

Paragraph (E) of the proposed rule anticipates the possibility

that a litigant would attempt to circumvent the strictures of this

rule by simply withdrawing pleadings or other court records. The

proposed rule prohibits the withdrawal of any court records "except

as expressly permitted by specific statute or rule."16
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FOOTNOTES

1. Matter of Continental Illinois Securities Litigation, 732 F.2d

1302, 1308 (7th Cir. 1984) (citations and footnotes omitted);

accord, Houston Chronicle Publishing Co. v. McMaster, 598

S.W.2d 864, 866-67 (Tex. Crim. App. 1980) (quoting Shiras v.

Britt, 589 S.W.2d 18, 20 (Ark. 1979) ("the handling of the

public's business in secret and behind closed doors not only

causes the public to view the results with distrust, but it

deprives the public of sufficient knowledge to make adjustment

or reform in the law or the judiciary").

2. Additionally, in the two reported Texas cases involving post-

judgment attacks on sealing orders, the courts had held that

intervention was not proper after judgment and that the court

which entered the sealing order lost jurisdiction over the

case and the record when the judgment became final. See Times

Herald Printing Co. v. Jones, 730 S.W.2d 648 (Tex. 1987);

Express-News Corp. v. Spears, 766 S.W.2d 885 (Tex. App. -- San

Antonio 1989, no writ).

3. Paragraph (B) of the proposed rule provides that "[a] 11 orders

of any nature and all opinions made in the adjudication of

cases are specifically made public information and shall never

be sealed." See Tex. Rev. Civ. Stat. Ann. art. 6252-17a

§ 6(12) (Vernon Supp. 1990). The presumption of access to

other civil court records rests most squarely on the common

law, see Nixon v. Warner Communications, Inc., 435 U.S. 589,

597 (1978); Bank of Am. Nat'1 Trust & Say. Ass'n v. Hotel

Rittenhouse Asso., 800 F.2d 339 (3d Cir. 1986), later appeal,

844 F.2d 1050 (3d Cir. 1988); Wilson v. American Motors Corp.,

759 F.2d 1568 (121th Cir. 1985); Brown & Williamson Tobacco

Corp. v. Fed. Trade Comm'n, 710 F.2d 1165 (6th Cir. 1983),

cert. denied, 465 U.S. 1100 (1984). The presumption of access

also draws upon the First Amendment to the United States

Constitution, see Publicker Industries, Inc. v. Cohen, 733

F.2d 1059 (3d Cir. 1984), and Article I, § 8 of the Texas

Constitution. Cf. Channel 4, KGBT v. Briggs, 759 S.W.2d 939,

944 (Tex. 1988) (Gonzalez, J., concurring) (the free speech

and free press clauses of Article I, § 8 are even broader than

those contained in the First Amendment); Houston Chronicle

Publishing Co. v. Shaver, 630 S.W.2d 927 (Tex. Crim. App.

1982) (Article I, § 8 guaranteed public's right to attend

suppression hearing in criminal case even though precedent

under First Amendment appeared unclear at the time). The

proposed rule exempts from this presumption of access civil

court records which are sealed by reason of specific statutes.

-9-
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4. Fed. Trade Comm'n v. Standard Fin. Management Corp., 830 F.2d

404, 410-12 (1st Cir. 1987); Application of CBS, Inc., 828

F.2d 958, 960 (2d Cir. 1987) ; Wilson v. American Motors Corp,

759 F.2d 1568, 1571 (11th Cir. 1985); In re Knoxville News-

Sentinel, 723 F.2d 470 (6th Cir. 1983); Joy v. North, 692 F.2d

880 (2d Cir. 1982), cert. denied sub nom. Citytrust v. Joy,

460 U.S. 1051 (1983) ; Goldberg v. Johnson, 485 So. 2d 1386

(Fla. App. 1986); Mary R. v. B. & R. Corp., 149 Cal. App. 3d

308, 196 Cal. Rptr. 871 (1983).

5. The proposed rule does not specify or define the interests
which may, in exceptional circumstances, overcome the
presumption of openness. Rather, the proposed rule is broad

enough to encompass legitimate trade secrets, private sexual
or medical matters, and other protectible interests

established on a case-by-case basis. However, it is axiomatic

that the parties' desire to have their lawsuit conducted in

private does not suffice to seal the records. See, e.g., Fed.

Trade Comm'n v. Standard Fin. Management Corp., 830 F.2d 404

(1st Cir. 1987); Atlanta Journal v. Long, 369 S.E.2d 755 (Ga.
1988). Moreover, a settlement stipulation to seal the court

records does not justify sealing. Wilson v. American Motors

Corp., 759 F.2d 1568, 1571 (11th Cir. 1985); Mary R. v. B. &

R. Corp, 149 Cal. App. 3d 308, 196 Cal. Rptr. 871 (1983).

6. Publicker Industries, Inc. v. Cohen, 733 F.2d 1059 (3d Cir.

1984) ; Newman v. Graddick, 696 F.2d 796, 802 (11th Cir. 1983) ;

see Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 607

(1982); Smith v. Daily Mail Publishing Co., 443 U.S. 97, 101-

03 (1979); Application of National Broadcasting Co., 828 F.2d

340, 347 (6th Cir. 1987).

7. In re "Agent Orange" Product Liability Litigation, 98 F.R.D.

539, 547 (E.D.N.Y. 1983).

8. Miami Herald Publishing Co. v. Collazo, 329 So. 2d 333 (Fla.

App.), cert. denied, 342 So. 2d 1100 (Fla. 1976).

9. But see Bank of Am. Nat'l Trust & Sav. Ass'n v. Hotel

Rittenhouse Asso., 800 F.2d 339 (3d Cir. 1986), later aRpeal,

844 F.2d 1050 (3d Cir. 1988) (settlement agreement filed in

connection with motion to enforce is "public component" of

civil trial).
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10. See Rushford v. The New Yorker Magazine. Inc., 846 F.2d 249,

253-54 (4th Cir. 1988), quoting In re "Agent Orange" Product

.Liabilitv Litigation, 98 F.R.D. 539, 544-45 (E.D.N.Y. 1983).

11. In re Knoxville News-Sentinel Co., 723 F.2d 470 (6th Cir.

1983); Newman v. Graddick, 696 F.2d 796 (11th Cir. 1983); In
re Knight Publishing Co., 743 F.2d 231 (4th Cir. 1984)
(criminal case) ; see generally Goldberg v. Kelly, 397 U.S. 254
(1970).

12. See, e.g., Globe Newspaper Co. v. Pokaski, 684 F. Supp. 1132
(D. Mass. 1988), aff'd in pertinent art, 868 F.2d 497 (1st
Cir. 1989).

13. See, e.g., Atlanta Journal v. Long, 369 S.E.2d 755 (Ga. 1988);

Mary R. v. B. & R. Corp., 149'Ca1. App. 3d 308, 196 Cal. Rptr.
871 (1983).

14. Tyler v. St. Louis Southwestern Railway Co. of Texas, 405

S.W.2d 330, 332 (Tex. 1966) ("jurisdiction [to modify

judgment] lies with the trial court in which the case was

pending when final judgment was rendered"); State v.

Associated Metals & Minerals Corp., 616 S.W.2d 305, 310 (Tex.

App. -- Houston [14th Dist.] 1981), rev'd on other grounds,
635 S.W.2d 407 (Tex. 1982) ("courts undoubtedly have

jurisdiction to modify their own injunctions"); see also Mann

Manufacturinct, Inc. v. Hortex, Inc., 439 F.2d 403 (5th Cir.

1971) ("issuing court has continuing power to supervise and

modify its injunctions in accordance with changed
circumstances").

15. This provision overcomes the holdings in Times Herald Printing

Co. v. Jones, 730 S.W.2d 648 (Tex. 1987), and Express-News

Corp. v. Spears, 766 S.W.2d 885 (Tex. App. -- San Antonio

1989, no writ).

16. See, e.g., Tex. R. Civ. P. 75 and 75b.
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I oppose the current draft of proposed Rule 76a together

with the companion amendment to Rule 166b(5). While discouraging

settlement, the proposals encourage the addition of intervening

parties, the filing of motions, the mandatory setting of hearings

and the filing of appeals.

These rules would produce radical changes in pretrial and

trial practice for lawyers attempting to protect confidential and

proprietary information of clients involved in most types of

litigation, including personal injury suits, commercial

litigation, family law and trade secrets litigation. In its

present form, the draft rule would make virtually impossible the

protection of valuable or highly sensitive confidential

information even when there is no, or very little, public

interest in disclosure, and would increase dramatically the

amount of litigation time, delay and expense associated with

efforts to protect confidential information. Proposed Rule 76a

would also seriously impede the settlement of many lawsuits,

thereby undermining the strong public policy in Texas law in

favor of settlements.

The version of Rule 76a proposed by the Texas Supreme Court

Advisory Committee would create an elaborate, time-consuming and

cumbersome procedure applicable to the sealing of "court

records." Essentially, the procedure requires a motion and

fourteen days' public notice before any "court records" may be

protected from disclosure. The term "court records" includes

discovery documents relating in any way to "public health or

safety" and settlement agreements (whether or not filed of

record) that "restrict public access" to "public health or

safety" matters. One or more public hearings must be held in

which anyone can intervene and from which any intervenor can

appeal. At the hearing an extremely strict, and as a practical

matter nearly impossible, standard of "compelling need" must be

met in order to protect confidential information from disclosure.

Several problems are evident in this procedure.

"Compelling Need." Rule 76a creates an extraordinarily
stringent and difficult standard of "compelling need" that must
be shown in order to protect from public disclosure any "court
records" including most discovery and settlement agreements in
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most personal injury cases. Civil cases in which the standard
can be met will be extremely rare.

The rule will prevent protection of sensitive confidential
information in many cases in which courts have traditionally and
sensibly recognized that such non-disclosure is entirely
appropriate to protect important privacy or property interests,

such as divorce suits, cases involving sexual abuse of children

and cases involving valuable trade secrets and other proprietary
information.

The mandatory "compelling need" showing includes the
following requirements: a "specific interest" that "clearly
overrides" the "presumption that all court records are open to

the general public"; that such interest will suffer "immediate

and irreparable harm"; that no less restrictive alternative will

adequately protect the specific interest; that sealing will
effectively protect the specific interest without being
overbroad; and that sealing records will not restrict public
access concerning matters related to "public health or safety" or
the operation of government.

Apparently that strict standard of "compelling need"
resulted from the view that any restriction of access to court

records involves First Amendment rights and requires a standard

of strict scrutiny. In fact, that view is simply incorrect.

No decision from the United States Supreme Court, the Texas

Supreme Court or the Fifth Circuit Court of Appeals has ever held

that there is a First Amendment right of access to civil court

records, much less to unfiled discovery materials or settlement
agreements. Indeed, several federal appellate courts have held

that there is no such constitutional right of access.l

A more appropriate standard should provide for an even-

handed balancing of competing interests, recognizing the unique

role that trial courts play in controlling their own records, as

well as the common law presumption of access to records. The
United States Supreme Court recognized this balance in Nixon v.
Warner Communications, Inc.2 The Court stated:

"It is uncontested . . that the right to inspect
and copy judicial records is not absolute. Every court

has supervisory power over its own records and files,

and access has been denied where court files might have

become a vehicle for improper purposes. For example,

1. See, e.g., Wilson v. American Motors Corp., 759 F.2d 1568
(11th Cir. 1985); In Re Reporters Committee, 773 F.2d 1325
(D.C. Cir. 1985); Bellow Broadcasting Corp. v. Clark, 774
F.2d 423 (5th Cir. 1981).

2. 435 U.S. 589, 598 (1978).
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the common-law right of inspection has bowed before the

power of a court to insure that its records are not
,used to gratify private spite or promote public

scandal' through the publication of 'the painful and
sometimes disgusting details of a divorce case.' ..
Similarly, courts have refused to permit their files to
serve as reservoirs of libelous statements for press
consumption, . . or as sources of business
information that might harm a litigant's competitive
standing . . . The few cases that have recognized
such a[common law right of access] do agree that the

decision as to access is one best left to the sound

discretion of the trial court, a discretion to be
exercised in light of the relevant facts and
circumstances of the particular case."3

Discoverv. The practical effect of Rule 76a and the
proposed corresponding amendment to Rule 166b(5) would be to

subject many pretrial discovery materials to the cumbersome and

time-consuming procedures of 76a. Specifically, the amendment to

Rule 166b(5) provides that no protective order or agreement
relating to "protecting [sic] disclosure of information
concerning matters of public health or safety or information

concerning the administration of public office or the operation

of government" shall be valid unless the party seeking protection
files the discovery and complies with Rule 76a.

The application of Rule 76a to discovery materials is a

dramatic reversal of law and public policy throughout the United
States. Historically, courts have treated the results of
discovery differently from the public parts of a civil trial.
The United States Supreme Court expressly recognized this
distinction in Seattle Times Company v. Rhinehart,4 in holding

that a trial court had properly issued an order protecting from

disclosure the results of certain discovery and that the "strict

scrutiny" standard of the First Amendment did not apply:

3. 435 U.S. at 598-99.

4. 467 U.S. 20 104 S.Ct. 2199 (1984). See also, C. R. Anderson
v. Cryovac, Inc., 805 F.2d 1,13 (1st Cir. 1986)
("[D]iscovery is fundamentally different from those
proceedings for which a public right of access has been
recognized. There is no tradition of public access to
discovery and requiring a trial court to scrutinize
carefully public claims of access would be incongruous with
the goals of the discovery process."); In Re Alexander Grant
& Co. Litigation, 820 F.2d 352, 355 (11th Cir. 1987)
("appellant's common law right of access does not extend to
information collected through discovery which is not a

matter of public record"); F.T.C. v. Standard Financial
Management Corp., 830 F.2d 404, 409 (1st Cir. 1987).
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"Moreover, pretrial depositions and
interrogatories are not public components of civil
trial.

19. Discovery rarely takes place in public.
Depositions are scheduled at times and places most

convenient to those involved. Interrogatories are

answered in private. Rules of Civil Procedure may

require parties to file with the clerk of the

court interrogatory answers, responses to requests

for admissions, and deposition transcripts. See
Fed. Rule Civ. Proc. 5(d). Jurisdictions that

require filing of discovery materials customarily

provide that trial courts may order that the

materials not be filed or that they be filed under

seal. See ibid; Wash. Super. Ct. Civil Rule
26(c). Federal district courts may adopt local

rules providing that the fruits of discovery are

not to be filed except on order of the court.

See, e.g., C.D. Cal. Rule 8.3; S.D.N.Y. Civ. Rule
19. Thus, to the extent that courthouse records

could serve as a source of public information,
access to that source customarily is subject to

the control of the trial court.

Such proceedings were not open to the public at common

law, . . . and, in general, they are conducted in

private as a matter of modern practice. . . . Much of

the information that surfaces during pretrial discovery

may be unrelated, or only tangentially related, to the
underlying cause of action. Therefore, restraints
placed on discovered, but not yet admitted, information

are not a restriction on a traditionally public source
of information. Finally, it is significant to note

that an order prohibiting dissemination of discovered

information before trial is not the kind of classic

prior restraint that requires exacting First Amendment
scrutiny."5

The rule's inclusion of all "matters of public health or
safety" is vague and ambiguous, but appears sufficiently
overbroad to embrace almost all products liability, premises

liability and other personal injury suits, not to mention
business litigation involving physicians or medical care
providers. By the same token, a personal injury plaintiff will

find it difficult to conceal the results of a court ordered
physical or psychiatric examination.

It is distressing that the Advisory Committee has proposed
such a stringent and unwieldy rule that literally binds the
wrists of our trial judges. It assumes, without any basis

5. 467 U.S. at 33, 104 S.Ct. at 2207-08.
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whatsoever, that our courts and litigants have bused current

rules. I submit that the procedure authorized by current Rule
166b(5)(c), allowing sealing and other protective orders upon a

showing of "good cause" more properly vests in the trial court

the discretion to deal with the many and varied discovery

disputes that can arise involving the disclosure of confidential

information.

Applying Rule 76a to discovery guarantees an increase in

pretrial motions and hearings, further burdening our already

over-worked trial judges and congested trial court dockets.

Settlements. Proposed Rule 76a would apply to "settlement

agreements, whether or not filed of record, which restrict public

access to,matters concerning public health or safety or to

information concerning the administration office or the operation

of government." One should question whose interests are being

served by this proposed change.

Applying the public notice/public hearing procedure even to

unfiled settlement agreements represents a radical departure from

existing law and would undermine the strong traditional public

policy in Texas favoring settlements.6 Settlement considerations

are even more important today with the overwhelming dockets of

some of our courts. Furthermore, in certain instances parties

simply cannot afford to settle even frivolous lawsuits by means

of public settlement, for to do so would open the floodgates to

an endless series of additional frivolous claims. Simply stated,

if plaintiff and defendant cannot settle a case on their own

terms, they may choose to forego settlement altogether. The

proposed rule would effectively abolish the right to enter into

such confidential settlements of products liability and personal

injury cases, as well as cases involving physicians or hospitals.

Apoeal. The provisions of proposed Rule 76a dealing with

continuing jurisdiction and appeal allow any person to intervene

at any time to attempt to seal or unseal court records and allow

any such intervenor to take an immediate appeal

from any order sealing court records. Moreover, the rule in no

way limits intervention or hearings to a single resolution of the

merits. This raises the possibility of multiple interventions at

different times by different parties with multiple interlocutory

appeals. In cases involving substantial document production, the

potential for ever-increasing delay and expense is obvious.

Conclusion. The important considerations in favor of open
access to court records need be balanced to some extent against

6. See, e.g., Fernandez v. Tellez, 663 S.W.2d 91 (Tex. App. --
El Paso 1983, no writ) (even the strong policy of DTPA
statute to protect consumers does not override the stronger
policy of the law favoring settlements); Bass v. Phoenix

Seadrill/78 Ltd., 749 F.2d 1154 (5th Cir. 1985).
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the fundamental interests of our citizens in the rights of

privacy7 and property. A reasonable rule concerning the

disclosure of confidential information is needed. Unfortunately,

proposed Rule 76a is one-sided, makes impossible the protection

of legitimate confidential information, and would result in
expensive and unnecessary pretrial delay, motions, hearings, and

interlocutory appeals.

I urge each member of the Bar to review the proposed rule
carefully and to analyze the practical difficulties that the rule

would create for pretrial discovery, trial and settlement, in

addition to the very real threat to litigants' privacy and

property rights.

7. Both the United States Supreme Court and the Texas Supreme
Court have recognized the right of privacy. See, e. g .,
Griswold v. Connecticut, 381 U.S. 479 (1965); Billings v.
Atkinson, 489 S.W.2d 858 (Tex. 1973).
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PROPOSED RULE 76a: A RADICAL TURNING

POINT FOR TRADE SECRETS

$y: Gale R. Peterson, Esq.1

Proposed Rule 76a represents a revolutionary and radical

change in the practice of trade secret and related intellectual

property law litigation in the state courts of Texas. Adopting

the proposed rule without explicit safeguards for trade secrets

and sensitive commercial information will make it unusually

difficult, and perhaps impossible, to properly protect and

preserve valuable vested property rights. The rule, as presently

drafted, will not only encourage but mandate costly battles tar in

advance of trial over whether 'there are protectable property

interests at stake. The rule further raises the spectre that

third parties, as well as litigants, will face court orders

forcing the disclosure of valuable trade secret and commercial

information under a pretext of public health or safety.

As Teaas moves into a new decade of economic development by

attempting to foster and attract new businesses devoted to

commercialization of technologies, adopting such a rule is both

ill-advised and poorly timed. The reputation the State of Texas

currently enjoys in the technology community of effective,

efficient protection for intellectual property rights will be

tarnished, perhaps irreparably. Perhaps most troubling and

saddening is that this importunate rule could be readily and

easily revised to accommodate the justified needs of Texas

intellectual property owners.
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Elsewhere in this issue of the Journal are articles advocating

the urgent need for a rule which would have the effect of curing

abuses of sealing orders. There can be little doubt that abuses

exist and create a rational basis for adopting a rule limiting

unfettered use of sealing orders. But a rule that goes too far

will have the equally abusive effect of causing our Texas citizens

to lose valuable rights for no just purpose. Such a result does

not meet a public need and, in fact, can have far-reaching,

unanticipated effects.

Although intangible property interests,2 such as trade

secrets, confidential and proprietary information, know-how, and

show-how have long been important,3 our current age of

technology has created an even greater emphasis on protecting and

preserving those rights. Tens of billions of dollars are spent

each year on research and development. The federal government

alone annually spends in excess of $60 billion funding research

and development. Developments created under those R&D investments

are protected under both state and federal statutes, as well as

the common law.

The feature common to all of those laws is the creation of a

property interest. The creation of a property interest, in fact,

lies at the very core of our system for protecting and preserving

those interests. Property interests in tangibla personal property

are relatively easy to recognize and, to some eatent, relatively

easy enforce. Misappropriating a new semiconductor chip or the

-2-
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designs-for a new blowout preventor is not materially different

than stealing other items of personal property, for example, one's

automobile. Because such items are tangible, they can be

protected by physical means such as keeping them under lock and

key.

S
jntangible property interest, on the other hand, are, by

f

definition, more abstract and thus more difficult to preserve and

protect. But they are no less property interests. And therein

lies the crux of the problem with Rule 76a as presently proposed.

The rule stems from a premise that there is an overriding,

all-inclusive public right to access information subject to

disclosure during litigation. But civil litigation is primarily

intended to resolve a dispute between the litigating parties.

Simply because two or more parties have a litigated dispute does

not create a public right to have access to all information

related to that dispute. Furthermore, neither the rule nor its

premise distinguishes between public and private information. The

companion amendment to Rule 166b (5), indeed, would preclude the

entry of protective orders, now common in trade secret and

intellectual property law litigation, unless the procedure

dictated by proposed Rule 76a is followed. Thus, the premise of

an overriding public right of access would apply to otherwise

private information produced during discovery as well as that

information made part of "Court Records" under the proposed rule's

sweeping definition.

-3-
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In analyzing the true effect of this rule, it is important to

recognize that our rules on discovery, as well as our other

procedural rules, apply not only to the parties, but to third

parties as well who may have information or materials relevant to

the dispute. Our current liberal discovery rules were intended

for the sole purpose of assisting the parties in the preparation

and trial, or the settlement, of litigated disputes. They were

not intended as a vehicle to force disclosure of otherwise private

information, or to, in effect, provide " free" discovery of a

company's business, products, or finances. That is even more true

with respect to third parties.

It is further important to recognized that these disclosures

are forced under the power of the court. Absent litigation, there

would be no right of public access to an individual's or a

company's internal records, information and filea. Nowhere in the

history of the development of our substantive or procedural law is

there any indication that our rules on liberal discovery were

intended to serve a broader public purpose of forcing disclosure

of otherwise private, privileged, or confidential information.

Indeed, Justice Berger wrote in his concurring opinion in Gannatt

CQ-.,. Inc. v. DePasq1iale:4

[0]uring the last 40 years in which the pretrial processes

have been enormously expanded, it has never occured to anyone,

so far as I am aware, that a pre-trial deposition or pre-trial

interrogatories were other than wholly private to the

litigants.

-4-
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It is clear, moreover, from experience, that our liberal rules of

discovery have themselves lead to a significant potential for

abuse. That abuse is not limited to matters of delay and

expense. Discovery has every potential for seriously invading the

privacy interests of both the litigants as well as third parties

brought into the litigation simply because they possess relevant

information. But those privacy interests have been weighed

secondary to the interests of obtaining justice in litigation.

Nevertheless, those broad rules mandating discovery of otherwise

private information have always carried the procedural and

substantive safeguard of protective and sealing orders. Although

the courts could and would force disclosure of otherwise private

information, that disclosure would be subject to the power of the

court to limit the use and further dissemination of such

information. There is the opportunity, now that those safeguards

are stringently limited by proposed Rule 76a, for litigants (and

under the proposed rule, others) to obtain, incidentally or by

design, information that not only is irrelevant or marginally

relevant to the issues being litigated, but information which

could be irreparably damaging if publicly disclosed.

As a general rule, a defendant in litigation faced with

allegations involving a misappropriation of an intangible property

interest is entitled to be informed of the property interest at

issue. Relief, in fact, has been denied where a plaintiff has

failed or refused to identify the asserted trade secrets or other

-5-
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information allegedly misappropriated.5 Also, in defending

against such allegations, such defendants are frequently placed in

the position of having to disclose their own valuable trade secret

or. confidential information.6 Such requirements coupled with

liberal discovery rules frequently have led experienced litigators

to agree to a form of protective order which secured both

information produced during discovery and information which was

required to be disclosed in pleadings and other court records.

Such orders typically precluded further dissemination and improper

use. Agreeing to such a protective order permitted discovery to

continue with minimal court involvement and generally advanced the

litigation to the advantage of both parties. Discovery disputes,

however, periodically required the filing of motions and briefs

that disclosed all or a portion of the information covered by such

protective orders. Protective orders have frequently covered that

possibility by requiring that such information be filed with the

court under seal. Further, when the litigation required that

trade secret or confidential information be disclosed in court

records, orders sealing that limited information from public view

were necessary. If such a sealing order were not entered, the

valuable property rights in that information would be irreparably

Zost.7 Forcing parties in such litigation to go through the

procedures mandated by currently proposed Rule 76a will stall and

add delay to such litigation, with no appreciable benefit to the

parties or the public at large. Indeed, the proposed rule will
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likely spawn mini-trials well in advance of trial on whether any

protectable information is at issue. Perhaps most importantly,

the proposed rule will add substantially to the already, high

litigation costs for intellectual property disputes. Not only

will the procedures mandated by Rule 76a create that additional

expense, but parties now will have additional incentives to resist

discovery leading inevitably to protracted discovery battles.

The proposed rule creates those problems by failing to

recognize that the vested property interest of an intangible

property right, by definition, carries a "compelling need" not to

be disclosed to the public because that disclosure would cause an

immediate loss ( or at least an impairment of) that property

right, The very reason that such property rights are recognized

is because the information is = public. Even matters of public

policy do not create a carte blanche for disclosure of such

information. For example, in Ruckelshaus v. Monsanto Company,8

the Supreme Court reviewed a federal law covering the registration

of pesticides. That lew required that Monsanto disclose

information regarding the pesticide to the Environmental

Protection Agency ("EPA") in order to obtain a registration to

market the pesticide. That law, based on a public policy

rationale, permitted the EPA to disclose that information to

Monsanto's competitors and the public. The district court held

Lhe statute conatxtuted a taking of Monmanto'$ "property" without

just compensation in violation of the due process requirements of

-7-
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the Fifth Amendment of the U.S. Constitution.9 The Supreme

Court agreed that Monsanto's property interest was protected by

the Fifth Amendment:

This general perception of trade secrets as property is

consonant with a notion of "property" that extends beyond land
and tangible goods and includes the products of an
individual's "labor and invention."

q

A major treatise in the field of trade secret law states: "In

view of Monsanto, supra, the federal government under the Fifth

Amendment and the states under the Fourteenth Amendment should be

precluded from enacting laws or regulations that take trade

secrets for public use without just compensation, or destroy or

transfer them for private use at all."1Z Moreover, those

property interests at stake extend well-beyond technical-type data

or information traditionally viewed as a "trade secret".

Confidential business information is likewise property as

recognized by the Supreme Court in Carpenter v. United States,12

finding that information gathered for the Wall Street Journal

constituted "money or property" for purposes of the federal mail

and wire fraud statutes13 prior to publication. The Court

wrote: "Confidential information acquired or compiled by a

corporation in the course and conduct of its business is a species

of property to which the corporation has the •xclusive right and

-S-
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benefit, and which a court of equity will protect through the

injunctive process or other appropriate remedy."14

Additionally, the courts have recognized a right of privacy,

secured by the Fourth Amendment to the U.S. Constitution, in

confidential business information produced during discovery, but

not used at tria1.15 Indeed, the D.C. Circuit has noted that

the drafters of the Federal Rules of Civil Procedure specifically

provided that the presumption of openness was outweighed by a

litigant's privacy interests in sensitive commercial information.

Rule 76a, and the accompanying amendment to Rule 166b,

furthermore represent a dramatic and radical departure from a long

list of both federal and state laws which recognize that the

vested property interests In trade secret and sensitive commercial

information, by definition, carry a "compelling need" that such

information not be disclosed. For example, the Federal Freedom of

Information Act, 16 specifically exempts trade secrets and

coiifidential commercial and financial information from

disclosure. The Privacy Act of 197417 prohibits, subject to

exemptions, disclosure of personal information without consent.

The Internal Revenue Code18 prohibits disclosure of information

regarding business affairs given for purposes of tax collection.

The Texas Open Records Act 19 exempts "trade secrets and

commercial or financial information obtained from a person and

privileged or confidential by statute or judicial decision."

Indeed, the Act provides that it is misdemeanor to distribute such

-9-
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confidential information. In short, there is a fundamental

difference in the rights at issue which distinguish trade secrets

and other sensitive commercial information from other types of

information subject to public access.

As presently drafted. Rule 76a requires that the proponent of

a sealing order establish, by a preponderance of the evidence, the

four criteria listed in paragraphs (a)-(d). The debate leading up

to this proposal, including the express lack of specific

provisions dealing with trade secret and sensitive commercial

information, leaves little doubt that those criteria are expected

to be strictly construed. Those criteria would not create, in

practice, an implicit exemption for trade secrets and sensitive

business information despite the fact that the property interests

at stake would inherently satisfy at least the criteria of

(a)-(c). Additionally, proponents of a sealing order (and even a

protective order covering discovery, under the amendments to Rule

166b) are placed in the impossible position of proving a negative

- namely, that the information sought to be protected does =

relate to public health or safety, or the administration of public

office, or the operation of government. It would be the rare

instance in which information regarding a company's products would

not, at least to some degree, "relate" to those broad categories.

The situation would be different if the rule were one dealing with

a request for a government-granted privilege, such as a license to

sell pesticides as in Monsanto. But this rule deals with

litigation and forced disclosure - not voluntary disclosure to

secure a privilege.
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In the same vein, the proposed rule forces the disclosure of

settlement agreements if they are broadly related to public health

or safety, or to information concerning the administration of

public office or the operation of government. Intellectual

property litigation frequently involves businesses which choose to

settle their dispute on a commercial basis. Settlement agreements

are many times similar to a commercial contract the parties would

have negotiated outside of litigation. Non-public entities have

an expected right of privacy in those commercial agreements when

they contain provisions imposing obligations of confidentiality.

Under the proposed rule, however, those expectations of privacy

would be utterly extinguished if the subject matter broadly

concerned public health or safety.

The protected property interests of trade secrets,

confidential and proprietary information, know-how, and show-how

are frequently and widely used by competing companies in our

modern competitive economy to create and offer improved goods and

services. Those intangible property rights are many-times the

sole competitive edge a company uses to compete effectively. Of

equal importance is the fact that such intangible property

interests are widely bought, sold and traded under domestic and

international licenses, and create a commercial economy quite

apart from the tangible products those rights relate to. But,

such intangible property interests are somewhat more fragile azir]

more difficult to protect than tangible property interests.
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Available technology today permits far more extensive duplication

and dissemination of information than was possible even a few

short years ago. Nevertheless, the law imposes an obligation on

proprietors of such intangible property interests to take adequate

measures to protect against such dissemination. For if they do

not, the property interest is lost.

Adequate laws, both substantive and procedural, for protecting

those property interests are essential to modern day businesses.

Further, it is essential that such businesaes have continued

access to and use of our courts to protect and preserve those

property interests. Until the advent of proposed Rule 76a, Texas

offered both substantive and procedural safeguards for protecting

and preserving valuable property interests. If passed in the form

proposed, without specific safeguards for trade secret and

sensitive. commercial information, however, Rule 76a holds the

potential for radically changing both our law and our image. The

need to correct abuses does not carry with it any right to. run

roughshod over vested property interests. Nor does it carry the

need to creative procedural rules that will destroy valuable

substantive rights.
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universal definition for a "trade secret". The problem has
been that other types of ' intellectual property rights, such as
patents, trademarks, and copyrights, were defined and governed
by statutes. But, there was, unfortunately, no cogent
definition of a "trade secret" until publication of the
Restatement (First) of Torts in 1939. Comment (b) of S757 of

the Restatement sets out a definition for a "trade secret".

Texas, as well as a number of other states, have adopted that
definition of a "trade secret" in numerous cases. That,
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in Hyde Corporation v. Huffines, 158 Tex. 566, 314 S.W. 2d 763
(Tex. 1958), re.rt, denied 358 U.S. 898 (1958) and in the
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information. AS a rASult, in addition to the traditional
concept of "trade secrets," companies today typically count as
assets somewhat more generic categories of information now
commonly known as "know-how" and "show-how". The phrase
"intangible property rights" is generally used as an
all-inclusive phrase to refer to truly valuable, commercial

information and materials in which a property interest has been
recognized.

3 The concept of protecting such information, indeed, dates
from Roman times. Schiller,
The Actic Ca_rvi Corrupt-i, 30 Colum. L. Rev. 837 (1930).
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Seattl,e Times Co. v. Rhinehart, 467 U.S. 20, 104 S. Ct. 2199

(1984).

5 See e.g. Litton Systems, Inc. v. Sunstrand Corp.,.750 F.2d
952, 224 U.S.P.Q. 252 (Fed. Cir. 1984).

6

7 ,
745 S.W. 2d 542 (Tex. App. - Hou. [1st bis.] 1988, no writ)(a

customer list filed with the court not under a sealing order

made that list public).

8 467 U.S. 986 (1984).

9 The district court wrote:

Therefore, the Court finds that Monsanto possessed a
cognizable property right in the data submitted to

EPA ***. The property rights Monsanto possesses in its

intellectual property ( data) are the right to exclude

others from the enjoyment of such data, in particular, the

right to prevent the unauthorized use and the xight to

prohibit disclosure of its data.

564 F^ Supp. 552, 565-566 (1983).

10 467 U.S. at 1004. Indeed, Justice 8lackmun wrote:

With respect to a trade secret, the right to exclude others
is essential to the very definition of the property

interest. Once the data that constitute a trade secret are

disclosed to others, or others are allowed to use those

data, the holder of the trade secret has lost his property

interest in the data.

467 U.S. at 1011.

11 Jager, ^rade Secrets Law §4.01[3](1989).

12 108 S. Ct. 316 (1987).

-14-

4423K

Tab C--p. 121



FOOTNOTES

Continued

13 18 U.S.C. S1431, 1443.

14 108 S. Ct. at 320. See also, ?ntos Tnternational. Inc.

v. yQung, 830 F.2d 350 (D.C. Cir. 1987)(holding that the Food

and Drug Administration acted arbitrarily and capriciously in

denying trade secret status to an ingredient in a cosmetic

simp].y because it could be identified by reverse engineering);

letional Suxetv CorR- V. Sgplied Systems, 418 So.2d 847 (Ala.

1982)(computer programs constitute property permitting a cause

of action for conversion to accrue against former employees who

"misappropriate" the programs).

15 Trayoular@g v. It& WashinQt,^.^Post Co., 724 F.2d 1010

(D.C. Cir. 1984). The D.C. Circuit noted that, "[i]f the

purpose of the common law right of access is to check judicial

abuses, then that right should only extend to materials upon

which a judicial decision is based," quoting from Wilk v.

American Medical AssociabiQn, 635 F.2d 1295 (7th Cir. 1980).

16 5 U.S.C. §552(b)(4).

17 ^U.S.C. §552a(b).

18 26 U.S.C. §6101.,

19 Tex. Rev. Civ. Stat. Ann. art. 6252 - 17a (Supp. 1990).
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E. Trade Secrets. The foregoing provisions of this rule

shall not apply in cases in which a party asserts a claim

seeking affirmative relief based upon an alleged trade

secret or intangible property right that would be lost or

impaired in the absence of an order protecting and

preserving the same. In such cases, on the motion of any

party, the court shall make such orders as are necesary to

protect and preserve such trade secret or intangible

property right, including ordering that such information

be sealed or otherwise adequately protected from

disclosure. The party in whose favor a sealing order is

entered shall post a copy of the order at the place where

notices for meetings of county government bodies are

required to be posted, and shall serve a copy of the order

on the clerk of the Texas Supreme Court, who shall post

the notice in a public place.

Before or after entry of any such sealing order, any

person may intervene for the limited purpose of opposing

the motion or requesting modification or dissolution of

such order. In a hearing on the motion or order, it shall

not be necessary for the claimant to prove the merits of

the trade secret or intangible property right. The

existence of a trade secret or intangible property right

shall be taken as established as alleged by the pleadings;

but when such pleadings are specifically denied, the

claimant is required to support such pleadings by prima

facie proof by affidavits on personal knowledge, setting

forth specific facts that would be admissible in evidence

and would show affirmatively that the affiant is competent

to testify.

In the event that, after trial on the merits and
completion of any appeals, it is determined that materials

subject to an order entered under this section do not

contain or reveal trade secrets or intangible property

right, the court shall amend or vacate such order on such

terms as the interests of justice require.
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F. Trade Secrets. (1) The foregoing provisions of this rule

shall not apply in cases [Alternative #1: in which a party

asserts a claim seeking affirmative relief based upon]

[Alternative #2: involving] an alleged trade secret or

intangible property right that would be lost or impaired in the

absence of an order protecting and preserving the same. In

such cases, on the motion of any party, and upon good cause

shown, the court shall make such orders as are necessary to

protect and preserve such trade secret or intangible property

right, including ordering that such information be sealed or

otherwise adequately protected from disclosure. The party in

whose favor a sealing order is entered shall post a copy of the

order at the place where notices for meetings of county

governmental bodies are required to be posted, and shall serve

a verified copy of the order on the clerk of the Texas Supreme

Court.

(2) Before or after entry of any such sealing order, any person

may intervene for the limited purposes of participating in the

hearing to oppose the motion, or of requesting modification or

dissolution of such order.

(3) The court may conduct an in camera inspection of records

where necessary to prevent disclosure of records sought to be

protected. At the hearing, the court must consider all

evidence presented, which may include affidavit evidence if the

affiant is present and available for cross examination.

(4) In the event that, after trial on the merits and

completion of any appeals, it is determined that materials

subject to an order entered under this section do not contain

or reveal trade secrets or intangible property right, the court

shall amend or vacate such order on such terms as the interests

of justice require.
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Add at the end:

-e. Trade Secrets, This rule shall not apply in cases

involving trade secrets, confidential or proprietary

information, or other intangible property rights that would

be lost or impaired in the absence of an order protecting

and preserving the same. In such cases, on the motion of

either party, the court shall make such orders as are

necessary in the administration of justice to protect and

preserve such trade secret, confidential or proprietary

information, or intangible property right including:

(1) ordering that such information not be disclosed

in court records;

(2) ordering that such information be disclosed only

in court records that are sealed or otherwise

adequately protected from disclosure; or

(3) ordering that access to court records containing

such information be restricted or conditioned on terms

that would preserve and protect such trade secret,

confidential or proprietary information, or other

intangible property right.

An order entered under this section shall not be sealed and shall

contain a sufficient enough description of the subject matter,

without revealing any trade secret, or confidential or proprietary

information, to permit the general public to determine whether or

not to challenge the terms of such order. Such order shall be

posted for public inspection at the courthouse where public notices

are posted for 7 days following the date of such order. During that

7 day period, any member of the public may file a motion with the

court challenging the terms of such order. The provisions of

section b. (1) if this rule shall apply to such a hearing. The

movant shall have the burden of proof on any such motion.

In the event that, after trial on the merits and exhaustion of any

appeals, it is determined that information subject to an order

entered under this section does not contain or reveal trade secrets,

or confidential or proprietary information, or information that

would compromise or impair an intangible property right by

disclosure, the court shall amend or vacate such order on such terms

as the interests of justice require.

-f. This rule shall not apply to protective orders entered

under Rule 166b or to hearings concerning discovery covered

by such protective orders. -
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PROPOSED AMENDMENT TO PARAGRAPH a.2

This rule shall not apply to any material for which a good

faith claim is made that the material constitutes a trade secret.

In the vent the parties, including affected third parties, cannot

agree that alleged trade secret material should be exempt from

this Rule, then a party or affected third party may apply to the

court for a determination that the claim for trade secret status

has been made in good faith and such material is exempt from this

Rule. Agreement that the material should be exempt from this Rule

shall not be treated as an admission and is not admissible into

evidence. Material filed with the court for inspection in camera

is exempt from this Rule. The party asserting that alleged trade

secret material should not be exempt from this Rule shall

ordinarily be awarded its attorneys fees and costs if it prevails.
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B

The foreqoing provisions of this Rule shall not apply in cases

where an alleged trade secret or intangible property right would

be lost or impaired in the absence of an order protecting or

preserving the same. In such cases, on the motion of any party,

the court shall make such orders as are necessary to protect and

preserve such trade 3ecret or intangible property right, including

uLClering that such information be sealed or otherwise adequately

protecLed from disclosure. Joining in on failing to oppose such

motion shall not constitute an express or implied admission that a

trade secret or intatiyiule property right exists, nor .;hall the

same estop any party from later challenging that a trade secret or

intangible property right exists. The party making such motion

shall post a copy of the oLi]er at the place where notices for

meet,ings of cvunty government bodies are cequired to be posted,

and shall serve a copy of the order on the clerk of the Texas

Supreme Court, who shall post the notice in a public place.

Before or after entry of such sealing order, any person may

inter.vc;ne for the limited purpose of opposing the motion or

requesting modificati.on or dissolution of such order. In a

hearing on such motion or order, the existence of a trade secret

or intangible property right shall be taken as established by the

pleadings unless specifically denied. If denied, the claimant

shall be required to make a prima facie showing that trade secrets

or intangible property rights would be lost or impaired in the

absence of the order. The showing may be made through affidavits

or otherwise. Once a prima facie case is established, the burden

of proof and the burden of persuasion shall be on the intervening

party to show that a trade secret or intangible property interest

would not be lost or impaired in the absence of a sealing order.

In the event that, after tria] on the merits and completion of

any appeal3, it is determined that materials subject to an order

entOced under this section do not contain or revaal trade secrets

or intangible property rights, the court shall amend or vacate

such order on such terms as the interest of justice require.
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The provi^,ions of ttiis rule ghal.t not apply to cases i.nvolving

trade secrets, or other confi.dential commercial or. financial

information. In such cases, the court may make such orders as are

neces;ary to protect and preserve such information from public

disclosure subject to the right of any person to intervene and

request a modification or revision of such order.
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PROPOSED TEXAS RULE OF CIVIL PROCEDURE 76a:

SEALING COURT RECORDS

a. Definitions:

1. Compelling Need: "Compelling Need" means the

existence of a specific interest which overrides the presumption

that all court records are open to the public. The burden of

proof is on the moving party to show by a preponderance of the
evidence that:

(a) sealing is necessary to protect those matters

privileged under Article V of the Texas Rules

of Civil Evidence or under other statute or
law; or

(b) sealing is necessary to protect specific
constitutional or property rights; or

(c) sealing is necessary to protect the identity

or privacy of an individual who has been the

subject of a sexually related assault or
injury; or

(d) a specific interest of the person or entity

sought to be protected by sealing of the

court records outweighs the public interest

in open court records; and

(e) no less restrictive alternative will
adequately protect the specific interests of

the person or entity sought to be protected;
and

(f) sealing will adequately protect the specific

interest of the person or entity sought to be

protected without being overly broad.

2. CoLrt_ Record4: For the purposes of this rule, the

term "Court Records" shall include all documents and records of

any nature filed with the clerk of the court in connection with

any civil matter before any court of record in any jurisdiction

in the State of Texas. This rule shall not apply to discovery

materials not filed with the court or to documents filed with the
court in mPra, solely for the purpose of obtaining a ruling on

the discoverability of such documents.

b. Unless provided to the contrary by statute or other

law, before a judge may seal any civil Court Records, the
following prerequisites must be satisfied:

1
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1.- Hearing: A hearing must be held in open court,
open to the public, at which time any person desiring to oppose

the sealing of Court Records, whether or not a party to the suit,

may appear and have an opportunity to be heard. Affidavits may

be received into evidence if the affiant is present and available
for cross examination. The court shall conduct an in ^a^

inspection of the court records sought to be sealed before ruling
on the motion.

2. Notice: The party seeking sealing must file a
written motion in support of the sealing request, which motion

shall be open to public inspection. The moving party shall post

a public notice at the place where the notices for meetings of

county governmental bodies are required to be posted, stating

that a hearing will be held in open court on a motion to seal
Court Records in the specific case, stating that any person has
an opportunity to appear and be heard concerning the sealing of
Court Records, and stating the specific time and place of the
hearing, the style of the case, and the case number. The written

motion in support of the sealing request shall be filed and the

public notice shall be posted at least fourteen working days

prior to the,hearing. Immediately after posting such notice, the

moving party shall file a verified copy of the notice, as posted,

with the clerk of the court in which the case is pending, stating

that notice under this rule has been provided. Such notice shall

not be sealed, but shall remain open to public inspection.

3. Ex parte SealinQndgr: Upon a finding of
compelling need, a district or county court may issue an ex parte
order sealing Court Records without holding a hearing or
requiring notice as provided in paragraphs (b)(1) and (b)(2)
above. Such an ex parte order shall expire upon-fifteen working
days after its issuance and shall be void unless it has been

reissued following the hearing and notice provided for in
paragraphs (b)(1) and (b)(2) above. An ex parte order sealing
Court Records must contain the findings required by paragraph

(b)(5) and must be open to public inspection as required by
paragraph (b)(6). Any party or other interested person may file

a motion to dissolve the ex parte sealing order with three
working days' notice to all parties of record.

4. Fina: In order to seal Court Records, the

court must make specific findings that a Compelling Need as

defined herein for sealing has been shown.

5. Sealing order: If, after hearing all the evidence

concerning sealing Court Records, the judge concludes that a

Compelling Need as defined herein has been shown, the judge may

grant an order dividing the Court Records into two files: one

kept open to public inspection and the other containing only
those limited portions of the Court Records for which a
Compelling Needs for sealing exists. Such order, if granted,
shall be specific, stating the case number, the style of the
case, the specific findings made at or after the hearing, the

2
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conclusions of law, the specific limited portions of the Court

Records which are to be sealed, and the time period for which the

sealed portion of the Court Records is to be sealed. The sealing

order shall remain in the portion of the file open to public

inspection.

c. Continuing Jurisdiction: A trial court that enters a
sealing order maintains continuing jurisdiction to enforce,

alter, vacate, or reinstate that order.

d. Appeal: Any person who has requested or objected to a

sealing order, whether or not a party to the original suit, may

appeal a sealing order or any other order granting or overruling

a motion to dissolve a sealing order from any district or county

court pursuant to Tex. Civ. Prac. & Remedies Code S 51.014(4).

3
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RULE.T [55,1]

PROPOSED

TEXAS RULE OF CIVIL PROCEDURE 76a:

RESTRICTING PUBLIC ACCESS TO COURT RECORDS

No court shall make or enforce any order or agreement,

including settlement agreements, restricting public access to

the records of civil court proceedings except in accordance with

this rule. Any settlement agreement which contains provisions

restricting public access to the record of civil court

proceedings, or requiring the return or destruction of such

records, is null and void, and of no force and effect, unless

such settlement agreement has been approved in accordance with

this rule. No attorney practicing before the courts of this

state shall take, or offer, demand, or agree to take, any action

designed to circumvent this rule.

(A) Prerequisites for Order: A moving party must

establish by clear and convincing evidence a compelling need

based on a specific interest which is substantial enough clearly

to override the presumption that all court records are open to

the general public. A moving party must further establish by

clear and convincing evidence all of the following:

(1) The order would not prevent public access to

information concerning the public health or safety or the

administration of any public office, or employment or

governmental function or operation.

-1-
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(2) If public access is not restricted, the proponent

of the motion, or the administration of justice, would suffer

immediate, specific, serious and irreparable harm; and

(3) No less restrictive alternative would adequately

protect the person or entity sought to be protected; and

(4) Restriction would effectively protect the person

or entity sought to be protected without being overly broad; and

(B) Protectible Interests: Specific interests which may

be the basis of an order under this rule include, but are not

limited to, the following:

(1) A right of privacy or privilege established by

statute or other law, including privileges established by

Article V of the Texas Rules of Civil Evidence;

(2) The protection of bona fide trade secrets;

(3) The protection of the identity or privacy of an

individual who has been the subject of a sexually related

assault or injury;

A person's or entity's sensitivity, embarrassment, or

desire to conceal the details of litigation, without more, does

not constitute a protectible "specific interest."

.(C) Court Records and Records of Court Proceedings:

For the purposes of this Rule, the term "court records" and

"records of court proceedings" shall include all documents and

records of any nature filed with the Clerk of the Court in

connection with any civil matter before any Court of record in

any jurisdiction in the State of Texas. The term also includes

those records of court proceedings such as interrogatories and

-2-
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answers thereto, requests for production and responses and

production made pursuant thereto, deposition transcripts, and

similar records which record action taken pursuant to court

authority although the documentation may remain in the custody

of counsel. This term does not apply to documents filed with a

court in camera, solely for the purpose of obtaining a ruling on

the discoverability of such documents, unless and until the

documents have been released to discovering counsel.

(D) Procedure:

(1) Motion: An order must be based upon a motion

filed at least fifteen (15) days prior to the date set for

hearing, which shall describe, with reasonable particularity,

the basis upon which the order is sought.

(2) Notice: The movant shall prepare a notice which

shall give the style and cause number of the case, the time and

date set for hearing, the nature of the case, and shall describe

with reasonable particularity the nature and basis of the

motion. Movant shall serve copies of the motion and notice upon

all parties to the action, shall cause copies of the notice to

be posted at the place where notices for meetings of county

governmental bodies are required to be posted, and shall serve a

copy of the notice upon the Clerk of the Supreme Court of Texas,

who shall post the notice in a public place.

(3) Hearing and Finding: A hearing on such motion

must be held in open court. The burden of proof shall be upon

-3-
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the party seeking an order restricting access to prove

entitlement to such restriction pursuant to the provisions of

this Rule by clear and convincing evidence pursuant to the Texas

Rules of Civil Evidence, provided, however, that affidavits may

be received into evidence as proof of specific facts over

objection if, and only if, the affiant is present and available

for crossexamination.

(4) Intervention: Any member of the public desiring

to oppose the entry of the order restricting access shall have

standing to intervene for the limited purpose of opposing such

order by the filing of an intervention not later than two (2)

days prior to the date set for hearing.

(5) Order Restricting Access: Any order restricting

access shall be specific, stating the cause number, the parties

to the action and the intervenors, the specific findings made at

or after the hearing, the conclusions of law, the specific

limited portions of the court records and records of court

proceedings which are to be restricted, and the time period for

which the restriction order is to remain effective. Under no

circumstances may the restriction order be sealed; it must

remain in the open portion of the file. An order restricting

access must be based upon specific, on-the-record findings of

fact demonstrating that the movant has fulfilled the burden of

proof provided in this Rule restricting access to those specific

portions of the court records, or to records of court

-4-
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proceedings, with respect to which the court finds that access

should be restricted and affirmatively finding that no less

restrictive alternative can adequately protect the interests of

the movant, and setting forth specifically the reasons for such

findings. All remaining portions of the records shall remain

unrestricted and open to public inspection.

(6) Temporary Orders: A temporary order may be

entered upon motion and notice to other parties in the case

pursuant to Rules 21 and 21a, but without notice to the public

and an opportunity to intervene as provided in subparts (2) and

(4) of this paragraph, upon a showing from specific facts shown

by affidavit or by a verified complaint that immediate and

irreparable injury, loss or damage will result to the applicant

before notice can be served and a hearing may be had as

otherwise provided herein. Every temporary order granted

without notice shall be endorsed with the date and hour of

issuance; shall be filed forthwith in the Clerk's office and

entered of record; shall define the injury and state why it is

irreparable and why the order was granted without notice to the

public, and shall expire by its terms within such time after

signing, not to exceed fifteen (15) days after the date of the

order, unless within the time so fixed the order, for good cause

shown, is extended for a longer period. The reasons for the

extension shall be-entered of record. No more than one

extension may be granted unless subsequent extensions are

-5-
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unopposed. _In case a temporary sealing order is granted without

notice, the application for a permanent order shall be set down

for hearing as elsewhere provided in these rules, and when the

application comes on for hearing, the party who obtained the

temporary order shall proceed with the application for a

permanent order and, if he does not do so, the court shall

dissolve the temporary order. At a hearing on an application

for a permanent order held after the grant of a temporary order,

the burden of proof shall be upon the applicant for the order to

prove said party's right to the order as fully and completely as

if no temporary order had been sought or entered.

(7) Jurisdiction: A trial court that enters an order

restricting access maintains continuing jurisdiction to enforce,

alter, or vacate that order until such order expires by its own

terms or is vacated by such court.

(8) Appeal: Any party (including an intervenor) who

has requested or objected to an order requesting access, whether

or not a party to the original suit, may appeal an order on a

motion to restrict access, or any order granting or overruling a

motion to dissolve an order restricting access from any district

or county court. Upon such appeal, the trial court's failure to

make the specific findings required in Paragraphs (3) and (5)

shall never be harmless error, but shall be reversible error.
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Before a judge may seal any civil court recoxd' [other than

discovery products which have not been nresented in open court

and except as otherwise provided by law], the following

prerequisites must be satisfied:

a. Hearing: A hearing must be held in open court, open to

the public, at which any person desiring to [support or] oppose

the closing of court records, whether or not a party to the suit,

may [ intervene for the

limited nurpose of participating in the hearing].

b.

u party seeking sealing must file a written motion

in support of the sealing request, which motion shall be open to

public inspection. X^jtA¢t/%Ijhe moving party

shall post a public notice at the

courthouse where f¢r¢¢X¢$yir¢ [public] notices are posted, stating

that a hearing will be held in open court on a motion to seal

court records in the specific case, stating that any person has

an opportunity to $¢0¢$r f intervenel and be heard concerning the

sealing of court records, and stating the specific time and place

of the hearing, the names of the parties, and the cause number.

Immediately after posting such notice, the moving party ¢r/tO¢

shall file a )t¢r^f^¢¢ copy

of the fpostedl notice//$$/¢¢$X¢O/ with the clerk of the court in
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which the case is pending, stating that notice under this rule

has been provided. Such notice shall not be sealed, but shall

remain open to public inspection.

[c. Proof: A party seeking sealina shall have the burden

of proof by clear and convincing evidence except in cases adjudi-

cating matters involving minors; parties resisting sealing shall

have the burdeon of proof by preponderance of the evidence in

cases adiudicating matters involving minors. At the hearing, the

court must consider all evidence presented, which may include

competent affidavits, provided, however, that the court may

require that any affiants be available for cross-examination.]

¢idl. Findings: In order to seal court records, the

court must make specific, on-the-record findings of fact demon-

strating that a Compelling Need as defined herein for sealing has

been shown. Specifically, the court must affirmatively find

that, without sealing, there is

t#^^AY_tOA /of /J14#Y_t¢¢/ /x^i$X/XX¢ro /t$ a substantial probability

that a specific interest greater than the fundamental interest in

open court records will be prejudiced, that sealing the court

record will adequately protect such greater interest, and that no

less restrictive alternative can adequately protect the greater

interest!^Olt/04¢)i/of /#0¢)i/^^^^t)AqJ#•

91jel. Sealing Order: If, after ^i¢$ttoo jconsidering]

all the ^^^^t#iOOY jevidencel concerning sealing of court records,
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the judge concludes that a Compelling Need as defined herein has

been shown, the judge may grant an order dividing the court

records into two files: one kept open to public inspection and

the other sealing only those limited portions of the court record

for which a Compelling Need exists. Such order, if granted,

shall be specific, stating the cause number, the parties to the

action, the specific findings made at or after the hearing, the

conclusions of law, and the specific Z^Oftoql portions of the

court record which are to be

Under no circumstances may the [written motion to seal or the]

sealing order be sealed; ^t bf othi must remain in the open public

portion of the file.

OLLI. Compelling Need: "Compelling Need" means the

existence of a specific compelling interest which, in the admin-

istration of justice, is substantial enough clearly to override

the presumption that all court records are open to the general

public. Specifically, in order to overcome the presumption of

openness, a moving party must meet all of the following elements:

^ ^
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(ii) No less restrictive alternative would protect the

greater interest and the interest in the administration of

justice; and

(iii) Closure would effectively protect the greater

interest and the compelling interest in the administration

of justice without being overbroad.

fLqi. Court Records: For purpose of this rule, the term

"court records" shall include all documents and records of any

nature filed in connection with any matter before Lany civill A

914^y.r4¢^ /01t /¢oyiylty court in any jurisdiction in the State of

Texas. This rule shall not apply to discovery materials simply

exchanged between the parties and not filed with a court, or to

documents filed with a court in camera, solely for the purposes

of obtaining a ruling on the discoverability of such documents.

erson, whether or not a partv or intervenorat the hear

enforce the order.]
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or intervenor) may appeal a sealing order or any order granting

or overruling a motion to dissolve[, alter, vacate, or enforce] a

sealing order from any ^l^¢^^`^¢^̂ /¢^t/¢¢}d^i^}^ [civill court pursuant

to Tex. Civ. Prac. & Remedies Code § 51.014(4). Upon any such

appeal the trial court's failure to make the specific findings

required in paragraph c shall never be harmless error and shall

be reversible error.
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The purpose of these tentative recommendations is to
stimulate debate and comment before final resolution
of Committee recommendations. Thus, this tentative
listing does not reflect unanimity of opinion among
Committee members on each and every recommendation.

Tentative Recommendations For Public Comment

THE FEDERAL COURTS STUDY COMMITTEE

December 22, 1989

Comments should be directed

by January 31, 1990 to:

Federal Courts Study Committee

22716 United States Courthouse

Independence Mall West

601 Market Street

Philadelphia, Pennsylvania 19106-1722

(215) 597-3320
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the provision to defeated attempts, often after complex
argument in federal district or even appellate court
before remand to state court, appears to be distressingly
low. "[T]he statute's utility is greatly outweighed by
the confusion it has engendered." C. Wright, The Law of
Federal Courts 39, at 225 ( 4th ed. 1983).

(d) Confidentiality of Discovery Materials

^ Federal courts should continue to use protective

orders to preserve the confidentiality of

sensitive materials in order to expedite
discovery. In order to avoid duplicative

discovery, however, courts that enter such

orders should freely modify them to permit

access to discovered information by litigants in

other cases unless such information would not be

discoverable in those cases. Access for other

litigants to relevant, otherwise discoverable

information should be denied only for especially

good cause (e.g., protection of confidentiality

of settlement discussions or statements made in

voluntary alternative dispute resolution

proceedings), but may be limited (as by

requiring specific requests rather than opening

files to later litigants) when AU parties to

the first litigation oppose access or

confidentiality was a condition of settlement.

Particularly in complex litigation, confidentiality

of materials produced through discovery can assume

substantial importance. First, when (as is often true)

litigation makes inquiry into sensitive materials,

assuring confidentiality by using protective orders may

facilitate the discovery process by reducing concern for

publicity as a possible reason to resist discovery.

Second, when the same issues arise in several related

cases, sharing of information can make litigation more

accurate and less expensive by avoiding need for duplica-

tion of effort -- unless defendants feel a need to resist

the sharing. In some cases, such as those involving

product safety, there is also a public interest in

availability of information.

It is not easy to generalize about how to strike

appropriate balances in the many different kinds of

situations in which there will arise questions of

confidentiality of sensitive discovery information that

could be of value to other litigants, regulatory

authorities, and the public. Denial of e e a access by

protective orders can serve legitimate interests, such as

the protection of trade secrets, as well as easing the

73
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discovery process. It is, of course, basic that
confidentiality orders in one litigation cannot deny to
different litigants information that they would otherwise
have been able to obtain by regular discovery processes.
But there are public as well as private interests in
expediting proceedings and settlement; consequently, not
AU information revealed in the course of one litigation
should automatically be open to the public or to other

litigants who might find it useful. Such legitimate
reasons for confidentiality raise concern about some
aspects of H.R. 129, proposed legislation that would limit
protective orders in product liability cases; the
supporting memorandum by Associate Reporter Marcus
discusses the bill and recommends against changing
legislatively, for one class of cases, present gene,r5l
practice -- which does often permit access already.7

^ The Committee encourages (a) the "tracking" of

cases by level of complexity, (b) early judicial

involvement to control the pace and cost of

complex cases, (c) staged discovery, and (d) the

training of judges in appropriate techniques of

case management.

over the past 10 to 15 years, district courts have

expedited litigation by taking an increasingly active

role in the management of litigation. These efforts were

facilitated by the 1983 amendment to Federal Rule of Civil

Procedure 16, and should be continued.

More specifically, a recently issued report by a

task force of the Brookings Institution and the Foundation

for Change extensively studied means of reducing delay and

cost in civil litigation. Among the most promising

measures identified was "tracking" or "differentiated case

management," like that successfully used in New Jersey to

classify cases as simple, standard, or complex. Depending

on the classification, different time limits for discovery

and trial can apply; and complex or hotly contested cases

can call for judicial management measures such as early

status conferences, targets for completion of various

pretrial stages, and close supervision of discovery,

including prompt decisions on discovery issues by one

judicial officer primarily responsible for discovery

75. For a general discussion of this area, see Marcus,

Myth and Reality in Protective Order Litigation, 69

Cornell L. Rev. 1 (1983).
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January 10, 1990

Charles Herring, Jr., Esq.

Jones, Day, Reavis & Pogue

301 Congress Avenue

Re: Proposed Rule 76A

Dear Mr. Herring:

I am writing to endorse the comments of Gale R.

Peterson in his letter dated December 19, 1989. I feel very
strongly that an amendment such as that attached to Mr.
Peterson's letter is imperative if extremely unfortunate, and

probably unintended, ancillary results of the new rule are to be
avoided.

Mr. Peterson made some excellent points in his
letter. I would only like to add an emphasis on the fact that

the ability to protect the investment of time and capital which
is involved in developing new technology and other valuable
information is a strong stimulus to our society and its
economy. It makes researchers, entrepreneurs and others willing
and able to spend such time and capital without fear of

undercutting by those who would not have to price so as to recoup

research costs. The ability to protect such information by means

of confidentiality has become increasingly important in recent

years, during which new kinds of technology. difficult to really

adequately protect by traditional means, such as patents, have
been developed.

I believe that, in the absence of an amendment as

proposed by Mr. Peterson, the proposed new rule, while directed
to a worthwhile general goal, would have a stifling and

detrimental effect on the creative efforts necessary for our

state and country to remain in the ranks of the innovators, and

reverse the current trend toward becoming a consumer nation.

As Mr. Peterson has mentioned, the Intellectual

Property Law Section is precluded by State Bar regulations from

lobbying as a body. There is, however. no doubt in my mind that
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Charles Herring, Jr., Esq.

January 10, 1990

Page 2

the vast majority of our members would agree with the position

expressed by Mr. Peterson.

MEA:rb

cc: IPLS Council Members
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214/953-6030

DALLAS, TEXAS 75202

(214) 953-6000

December 29, 1989

Mr. Charles M. Herring, Jr.

Jones, Day, Reavis & Pogue

301 Congress Avenue, Suite 1200

Austin, TX 78'701

Mr. Charles E. Morris

Morris, Craven & Sulak

600 Congress Avenue, No. 2350

Austin, TX 78701

Re: Proposed Rule on Court Records

Dear Chuck and Lefty:

TELE% 73-365

TELECOPIER-1214) 953-5822

At the risk of further burdening your task and the record, I

think the proposed rules should perhaps say something about

settlements since that was specifically addressed in the statute

passed by the legislature.

My thought was expressed at our December 15, 1989 meeting.

That is, that a settlement agreement should be part of the public

record if (1) the settlement agreement is filed; (2) any person

seeks to enforce the agreement in a judicial proceeding; or (3)

court approval of the settlement agreement is sought by any person.

As I recall, there was also some comment made about providing in

the rule that a settlement agreement is unenforceable to the extent

that it prohibits parties or their attorneys from discussing the

facts of a case or sharing documents exchanged during discovery

which were not the subject of a protective order.

The specific language I would propose is:

(f) A settlement agreement is public information if (a) it

is filed in connection with any matter before any civil court

in the State of Texas; (b) court approval or disapproval of

the settlement agreement is sought by any person; and (c) any

person seeks to enforce any provision of the settlement

agreement.
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Mr. Charles M. Herring, Jr.

Mr. Charles E. Morris

December 29, 1989

Page Two

I have not attempted to draft language regarding the public

policy issue of enforcing secrecy agreements contained in
settlement documents. I know others of our group are interested

in that issue and I would leave it to them to propose specific

language.

Thanks again for all your consideration and if I may provide

any further information, please do not hesitate to contact me.

Very truly yours,

L. Babcock

CLB/den2109

cc: Justice Lloyd Doggett

Justice Nathan L. Hecht

Justice David Peeples

Judge Solomon Casseb, Jr.

Mr. Luther H. Soules

Mr. David Perry

Mr. David Chamberlain

Mr. David H. Donaldson, Jr.

Mr. Kenneth Fuller

Mr. Brian Webb

Mr. Thomas Leatherbury

Representative Orlando Garcia
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February 20, 1990

Mr. Charles J. Herring, Jr.
Jones, Day, Reavis & Pogue
Suite 1200
301 Congress
Austin, TX 78701

Dear Sir:

Sherwood Medical Company is located in Commerce and as employees of
the company, we have an ongoing and vital interest in matters which

might well adversely affect our business. We have been informed
that the Supreme Court Advisory Committee is in the process of

formulating guidelines for determining the rules which apply to the

sealing of court records relating to settlement agreements. We
believe that the outcome of the Advisory Committee deliberations
regarding changes in rules and procedures could significantly
influence the climate in which we manufacture and sell our products.
For this reason, we are writing to ask that our concerns be given
your closest attention.

We urge the Advisory Committee to be sure that the final rules are

drawn so as to protect trade secrets and other sensitive information
which, if disclosed, would be detrimental to the conduct of
legitimate business in Texas. We also point out that courts have

long recognized the utility of sealing records as an incentive to

the parties to settle out of court.

We urge you to take into consideration the need for limiting

disclosure of discovery materials and trust you will agree that any

right of public access ought not to apply to the data yielded by the
discovery process.

Please be good enough to keep us advised of developments, and we

thank you in advance for your consideration of our concerns.

Very truly yours,

JIB/sf
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November 17, 1989

Charles Herring, Jr.

JONES, DAY, REAVIS & POGUE

301 Congress, Suite 1200

Austin, Texas 78701

Re: Proposed Supreme Court Rule Regarding Sealed Court

Records

Dear Chuck:

Thank you for sending us the materials in connection with

the Supreme Court Ad Hoc Committee on sealing court records. As

you know, the Texas Association of Defense Counsel has asked that

we monitor the Committee's work and to the extent that the

Committee will consider our input, participate in the Committee's

work in connection with drafting the new rule.

Having just received the voluminous materials you sent us,

we have not yet had an opportunity to digest all of this

information. We would additionally like to circulate this

information to interested members of the TADC for their input in

formulating a new rule. Accordingly, we certainly hope that the

Committee will have one or more additional public hearings beyond

the initially scheduled session on November 18 in order to allow

us the opportunity to present another view on the new rule.

Nevertheless, individually and not on behalf of the TADC or any

other organization, we would like to offer a few preliminary

observations and thoughts for your consideration.

First, while it is apparent that there are important

considerations in favor of open access to court records, we would

hope that the Committee would also recognize that there are some

important countervailing considerations in many cases. While

John McElhaney's materials are well presented from an advocate's

point of view, there are other points that should be considered.
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Charles Herring, Jr.

November 17, 1989

Page Two

The fundamental interest of our citizens in the right of

privacy has been recognized by the United States Supreme Court

and the Texas Supreme Court. $2a, eTcr., Griswold v. .onn _.-i cnt,

381 U.S. 479 (1965); Billings v. Atkinson, 489 S.W.2d 858 (Tex.

1973). The fact that one party has decided to sue another and

make scandalous or frivolous allegations in the public record

should not mean that the person wrongfully attacked should

forever lose his or her right of privacy associated with the
matter. It is generally accepted that suing for defamation as to

remarks made in connection with court proceedings is almost

impossible. Accordingly, if a court ultimately concludes that

false, deliberately scandalous and injurious accusations have

been made and papers filed of record, it would seem that arguably

some remedy should be preserved to protect the aggrieved party

whose right of privacy has been violated from having such

scandalous remarks preserved in the public record forever.

Second is the compelling interest in encouraging
settlements. Various decisions have addressed the court's
legitimate interest in encouraging settlement of lawsuits.
Fernandez v. Telles, 663 S.W.2d 91 (Tex. App. - El Paso 1983, no
writ) (even the strong policy of DTPA statute to protect

consumers does not overrule stronger policy of the law favoring

settlements); Bass v. Phoenix Seadrill/7R Ltd., 749 F.2d 1154

(5th Cir. 1985) (public policy favors voluntary settlements which

obviate the need for expensive and time consuming litigation).

Settlement considerations are even more important today with the

overwhelming dockets of some of our courts. In certain

instances, a party cannot settle a matter by means of a public

settlement even though the claim may be wholly frivolous without

opening the floodgates to an endless series of additional
frivolous claims. As to the language of the proposed statute -

which refers to court "records" - the proposed rule should not

address settlements or any other documents that are not filed of
record.

Thirdly, consideration should be given to those situations

traditionally involving sealed records. If the Committee chooses

to consider eliminating sealing in those cases or changing the

law applicable to those situations, I would think that the

decision should be made only after allowing several other

segments of the Bar actively involved in such litigation to have
full input into the rule drafting process.
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Charles Herring, Jr.

November 17, 1989

Page Three

For example, the area of trade secrets is an area of much

concern involving the formulation of this new rule. Texas law

recognizes the existence of and the right to protect legitimate
trade secrets. Spa, e.g.,.Hyde Corp. v. Hu h_in ., 314 S.W.2d
763 (Tex. 1958). Compare Automatic Drillina Machines, Inc.

Mi, 515 S.W.2d 256 (Tex. 1974) (public disclosure of trade

secrets should be prohibited except where indispensable for the

ascertainment of truth). This is one example of where sealed

documents may be absolutely essential. However, under Mr.
McElhaney's proposal, it is unclear whether such an example would

meet the compelling need test he proposes. A rule precluding

sealing of appropriate documents in trade secret litigation could

well eliminate the possibility of any party successfully suing to

protect the property rights if the owner of the trade secret

knows that the very act of suing would risk public disclosure of
the matter sought to be protected. Texas law currently
recognizes this need in Rule 507 of the Texas Rules of Civil
Evidence wherein courts are allowed to take appropriate
protective measures in trade secret cases. Tex. R. Civ. P.
166b(4) expressly authorizes trial courts to issue "any order in

the interest of justice to protect . . . property rights" and

further provides that the trial court may limit the distribution
and disclosure of discovered documents. Presumably, such
measures would, and should, include sealing records and
conducting in camera proceedings.

It seems to me that the Texas Supreme Court has already

provided guidance in the trade secrets area and has reaffirmed a

litigant's right to a protective order in this regard. Garcia v.

Peeples, 734 S.W.2d 343 (1987) ("Such an order would guard GMC's
proprietary information, while promoting efficiency in the trial
process").

Along these lines are the areas of family law wherein

records are sealed for the protection of parties, especially
children in divorce and adoption matters. See, e.g., Texas
Family Code § 51.14, S 51.16 (Vernon's Supp. 1989); Local Rules

of Civil Procedure and Rules of Decorum, District Courts of
Travis County, Rule 14.01. Considerations of such matters must
be incorporated into drafting of the new rule.
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Charles Herring, Jr.

November 17, 1989

Page Four.

Moreover, the proposed rule should recognize the unique role

the trial court plays in controlling their own records. See,

e.g.,.Nixon v. Warner Communications, Inc., 435 U.S. 589, 598

(1978); In Re Reporters Committee, 773 F.2d 1325 (D.C. Cir.

1985). As with many other trial matters, substantial discretion

should be vested in the trial court. Such will insure that the

trial judge will have the particular facts of each case in order

to make a proper decision. It is doubtful the Committee will be

able to consider the diverse and unusual factual settings that

the trial courts of Texas will likely encounter. I rather think

at this point that it may be unwise to tie the trial judge's

hands.

Even John McElhaney's brief makes clear that the United

States Supreme Court has not yet decided whether there is a

constitutional right of access to civil court records. Neither

has the Texas Supreme Court decided such issue. Accordingly,

because of the many undecided issues in this area of the law, the

rule should not tie the hands of the trial court by codifying a

particular interpretation of the law which is unclear at this

time. For example, although Mr. McElhaney cites a number of

cases holding or suggesting that there is a First Amendment right

of access to civil court records, other cases have reached.the

opposite conclusion. See, e.g., Wilson v. American Motors Corp.,

759 F.2d 1568 (11th Cir. 1985); In Re ReFor__rs Committee, 773

F.2d 1325 (D.C. Cir. 1985); Be low Broad_as-inq Corp. v. Clark,

754 F.2d 423 (5th Cir. 1981).

With respect to the proposed text of the rule submitted by
John McElhaney, several concerns come to mind. However, please
realize a full opportunity to analyze the rule and its
ramifications has not been made. A provision for an in camera

presentation of at least certain materials should be provided

instead of the proposal that the motion, hearing and order all
remain public. Otherwise, the purpose for the hearing would be

self defeating through public disclosure at the hearing. There

further may be times when the 72 hour notice requirement would be
impractical. Accordingly, a provision should be added for

avoiding this notice requirement upon appropriate showing. And

most importantly, "the compelling need" test would appear as a

practical matter impossible to meet. A showing of "serious and

imminent threat to the administration of justice" is not the

proper standard by which trial courts should address the sealing

of records issue inasmuch as such standard is too stringent.
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Charles Herring, Jr.

November 17, 1989

Page Five

Thank you again for the short opportunity to review the

materials the Committee has accumulated to date. I hope that you
and the Committee will consider the enclosed preliminary
observations. The TADC is certainly interested in analyzing this

issue in detail and would like an opportunity to present a

thorough evaluation of the proposal. Feel free to call our
office if we can provide any additional information or
assistance.

, ,.

David E. Chamberlain

Gordon McHaney

DEC/JGM/bes
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December 6, 1989

VTA RAND DELTVERY

Charles Herring

JONES, DAY, REAVIS & POGUE

301 Congress Avenue, Suite 1200

Austin, Texas 78701

Re: Proposed Rule 76a

Dear Chuck:

Enclosed please find my proposed Texas Rule of Civil
Procedure 76a: Sealing Court Records.

I have thoroughly reviewed the drafts of David Perry and

Luke Soules and the revised draft of John McElhaney. I find good
things in each of them.

My proposed draft generally tracks John McElhaney's. In
fact, I do not have a whole lot of changes to that draft, but I
do have some important ones.

First, I believe that sealing of court records should be

within the discretion of the court subject to the guidelines

specifically set forth in Rule 76a. There is no possible way

that this committee or the Supreme Court can anticipate the

myriad of situations that trial judges will be confronted with

over the coming years. I do not believe that tying the hands of

our trial judges to deal with these situations will serve the
administration of justice. My paragraph a.1. reflects that
consideration.

Second, I do not believe that the moving party should be

required to prove a compelling need by clear and convincing
evidence. Clear and convincing evidence is a standard
inconsistent with all general notions that a civil court balances

the respective interests of the parties and the general public in
every case. To require a showing by clear and convincing

evidence tends to downplay the interests of individuals who bring
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Charles Herring

December 6, 1989

Page Two

or defend litigation. My paragraph a.l. reflects that
consideration.

My clients and colleagues are also concerned that
proprietary information has.not been adequately considered in
proposed drafts to date. Therefore, I have added a specific
subparagraph in this regard, and I believe that it is consistent

with the Texas Rules of Civil Evidence. You will note that the

protection of trade secrets, intellectual property and other

proprietary information can be sealed only if sealing does not

pose an immediate and identifiable threat to the public health,

safety and welfare of the general public. I believe that should

cover the concerns expressed by David Perry and others.

I also believe that the rule should be consistent with the

entirety of Article 5 of the Texas Rules of Civil Evidence which
covers privileges. If Rule 76a and the civil evidence rules are
inconsistent, it can only lead to confusion and consternation of

litigants, the practicing bar and the trial and appellate courts.

My paragraph a. reflects that consideration.

I agree with David Perry that some special consideration

should be given to persons who are victims of sexual assault or
sexually related offenses. My paragraph a. also reflects that.

My paragraph a. also recognizes that neither this committee

nor the Supreme Court can possibly anticipate every situation
that may be confronted by the trial bench. This rule should
reflect confidence in the trial bench to properly weigh the

interests of the public versus individual litigants. I sincerely

believe that if we cannot trust our trial judges in this regard,
all is lost anyway.

I have retained John McElhaney's other provisions regarding

"no less restrictive alternative" and "sealing will adequately

protect the specific interests without being overly broad."

I agree with David Perry's definition of "Court Records." I

think the purpose of the rule will be defeated if the court can

only seal what's actually at the courthouse as opposed to what is

still in the possession of counsel. As you know, the court may

decide early in the case to require the defendant manufacturer to

reveal its trade secrets to the injured plaintiff. This may be

proprietary information that does not pose a threat to the
general public. If the court can only seal its own records and

not seal the discovery, then our rule does not accomplish
anything. My paragraph 2. reflects that consideration.
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Charles Herring

December 6, 1989

Page Three

I have made two other changes to John McElhaney's provision
regarding the "hearing." I believe David Perry and Luke Soules'

suggestion that the hearing may be conducted on affidavits if the

affiant is present and available for cross examination. I have

also added the provision that, during this hearing, the court

records should be examined by the court in camera. I say this

for the reason that if the inspection is not done in camera, then
any person opposing sealing will have full access to the records
during the hearing. My paragraph b.1. reflects that
consideration.

I have made no other significant changes to the McElhaney
revised draft.

On a final note, I would urge the committee to carefully
consider this state's legitimate economic interests and the

protection of proprietary information. I do not believe this
state wants to be the first to go on record stating that trade

secrets are not trade secrets. As you know, we have too many new

industries that are attracted to this state, and we should not do

anything to impede the progress of rational economic development.

I ask that you please distribute this letter and the

proposed rule as soon as possible to all members of the committee
and other interested parties.

DEC/bes

Enclosure

Tab C--p. 166



PROPOSED TEXAS RULE OF CIVIL PROCEDURE 76a:

SEALING COURT RECORDS

1. Compelling Need: "Compelling Need" means the
existence of a specific interest which, in the discretion of the

court, overrides the presumption that all court records are open
to the general public. The burden of proof is on the moving
party to show by a preponderance of the evidence that:

(

(a) sealing is necessary to protect those matters

privileged under Article V of the Texas Rules

of Civil Evidence or under other statute or
law; or

(b) sealing is necessary to protect specific
property interests, including trade secrets
and intellectual property; or

(c) sealing is necessary to protect the identity
or privacy of an individual who has been the
subject of a sexually related assault or
injury; or

(d) a specific interest of the person or entity

sought to be protected by sealing of the

court records outweighs the public interest

in open court records; and

e) no less restrictive alternative will
adequately protect the specific interests of

the person or entity sought to be protected;
and

(f) sealing will adequately protect the specific

interest of the person or entity sought to be

protected without being overly broad.

2. (_o ur _ R__o ds : For the purposes of this rule, the

term "Court Records" shall include all documents and records of

any nature filed with the clerk of the court in connection with

any civil matter before any court of record in any jurisdiction

in the State of Texas. The term also includes those records of

court proceedings such as interrogatories and answers thereto,

requests for admissions and responses thereto, requests for

production and responses and production made pursuant thereto,
deposition transcripts, and similar records which record any
matter taken pursuant to court authority although the
documentation may remain in the custody of counsel. The term
does not apply to documents filed in court in camera solely for

the purpose of obtaining a ruling on the discovery of such
matters.

1
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b. Unless provided to the contrary by statute or other
law, before a judge may seal any civil Court Records, the
following prerequisites must be satisfied:

1. Hearin;: A hearing must be held in open court,

open to the public, at which time any person desiring to oppose

the sealing of Court Records, whether or not a party to the suit,

may appear and have an opportunity to be heard. Affidavits may

be received into evidence if the affiant is present and available
for cross examination. The court shall conduct an in camera

inspection of the court records sought to be sealed before ruling
on the motion.

2. Notice: The party seeking sealing must file a

written motion in support of the sealing request, which motion

shall be open to public inspection. The moving party shall post

a public notice at the place where the notices for meetings of

county governmental bodies are required to be posted, stating

that a hearing will be held in open court on a motion to seal

Court Records in the specific case, stating that any person has

an opportunity to appear and be heard concerning the sealing of
Court Records, and stating the specific time and place of the

hearing, the style of the case, and the case number. The written

motion in support of the sealing request shall be filed and the

public notice shall be posted at least three working days prior
to the hearing. Immediately after posting such notice, the

moving party shall file a verified copy of the notice, as posted,

with the clerk of the court in which the case is pending, stating

that notice under this rule has been provided. Such notice shall

not be sealed, but shall remain open to public inspection.

3. Ex Parte Sealing Order: Upon a finding of
compelling need, a district or county court may issue an ex parte
order sealing Court Records without holding a hearing or
requiring notice as provided in paragraphs (b)(1) and (b)(2)
above. Such an ex parte order shall expire no more than three

working days after its issuance and shall be void and of no force

and effect unless it has been reissued following the hearing and

notice provided for in paragraphs (b)(1) and (b)(2) above. An ex

parte order sealing Court Records must contain the findings
required by paragraph (b)(5) and must be open to public

inspection as required by paragraph (b)(6).

4. Findinag: In order to seal Court Records, the

court must make specific findings that a Compelling Need as

defined herein for sealing has been shown.

5. Sealing Order: If, after hearing all the evidence
concerning sealing Court Records, the judge concludes that a

Compelling Need as defined herein has been shown, the judge may

grant an order dividing the Court Records into two files: one

kept open to public inspection and the other containing only
those limited portions of the Court Records for which a

2
Tab C--p. 168



Compelling Needs for sealing exists. Such order, if granted,
shall be specific, stating the case number, the style of the

case, the specific findings made at or after the hearing, the

conclusions of law, the specific limited portions of the Court

Records which are to be sealed, and the time period for which the

sealed portion of the Court Records is to be sealed. Under no

circumstances may the sealing order be sealed; it must remain in

the open, public portion of the file.

c. Continuing .T,riGdi ion: A trial court that enters a
sealing order maintains continuing jurisdiction to enforce,
alter, vacate, or reinstate that order.

d. Annpal: Any person who has requested or objected to a
sealing order, whether or not a party to the original suit, may

appeal a sealing order or any other order granting or overruling

a motion to dissolve a sealing order from any district or county

court pursuant to Tex. Civ. Prac. & Remedies Code § 51.014(4).

Upon such appeal, the trial court's failure to make the specific

findings required in paragraph (b)(4) shall never be harmless

error and shall be reversible error.
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DOUGLAS O.CORDERMAN

DIRECTOR

Mr. Charles J. Herring, Jr.

Co-Chairman

Texas Supreme Court Advisory Committee

Jones, Day, Reavis & Pogue

Suite 1200, 301 Congress

Austin, TX 78701

Dear Mr. Herring:

I am writing to you in your capacity as co-chairman of the

Texas Supreme Court Advisory Committee on protective orders to

express our company's views on this important subject.

Emerson Electric Co. is a major American electrical and

electronic manufacturing company with annual sales of $7 billion,

70,000 employees and hundreds of plant and office locations

throughout the United States. Two of our plants are in Texas,

our Appleton Electric Co. unit in Stephenville and our

Therm-O-Disc unit in El Paso, as well as more than 25 branch

offices and service centers scattered throughout the state.

A significant portion of our sales are made in Texas since

we sell to the oil field, construction and chemical industries.

We also sell a wide variety of consumer products in Texas,

including brand names like Sears Craftsman Power Tools, Skil

Tools and In-Sink-Erator garbage disposals.

We understand that your committee is working to develop a

new rule governing the sealing of court records in Texas civil

courts. Emerson urges that any changes to the existing practice

be as minimal as possible, particularly with regard to the

definition of "court records". We understand the committee has

been given proposals to expand the definition of "court records"

to include discovery documents and settlement agreements within

the scope of any new rule. Emerson strongly opposes such

expansion as an infringement on constitutionally protected

privacy rights, because of the impropriety of treating private

discovery materials as public records and for all the policy

reasons for maintaining the confidentiality of settlement

agreements. Most of all we oppose expansion of the definition of

"court records" because it is counterproductive to the whole idea

of settlements.
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Mr. Charles J. Herring, Jr.

January 19, 1990

Page 2

Courts historically favor settlements between the parties.

Settlements ease their case loads, provide for a speedier

resolution to disputes, and frequently reduce the total cost to

the parties by minimizing legal expenses and avoiding excessive

verdicts. One of the principle reasons parties are willing to

settle is because the settlement terms remain private. If this

condition were to change, companies such as Emerson would be much

more reluctant to settle. Privacy and the protection of trade

:cc:t2t5 are 'worth something. If we do not get these in a

settlement, settlement is much less attractive. Courts have long

recognized this point.

Another point of great concern to our company is that

open-ended access to information is an invitation to plaintiff's

attorneys to market and exchange confidential documents for

monetary gain.

At the federal level a Federal Court Study Committee has

recently recommended that protective orders and sealing of

settlements are essential to the effective functioning of the

judicial process. We believe this is equally true in Texas.

Thank you for this opportunity to comment. I hope and trust

your committee will consider Emerson's views in its

deliberations. Please contact me if you wish additional

information.

Sincerely,

DGC:pb
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February 20, 1990

Mr. Charles J. Herring, Jr.

Jones, Day, Reavis & Pogue

Suite 1200

301 Congress

Austin, TX 78701

Dear Sir:

American Home Food Products, Inc. is located in Ft. Worth and as the Manager of

this facility, both I and my company have an ongoing and vital interest in

matters which might well adversely affect our business. We have been informed

that the Supreme Court Advisory Committee is in the process of formulating

guidelines for determining the rules which apply to the sealing of court records

relating to settlement agreements. We believe that the outcome of the Advisory
Committee deliberations regarding changes in rules and procedures could
significantly influence the climate in which we manufacture and sell our

products. For this reason, we are writing to ask that our concerns be given

your closet attention.

We urge the Advisory Committee to be sure that the final rules are drawn so as
to protect trade secrets and other sensitive information which, if disclosed,
would be detrimental to the conduct of legitimate business in Texas. We also
point out that courts have long recognized the utility of sealing records as an
incentive to the parties to settle out of court.

We urge you to take into consideration the need for limiting disclosure of
discovery materials and trust you will agree that any right of public access
ought not to apply to the data yielded by the discovery process.

Please be good enough to keep me advised of developments, and we thank you in
advance for your consideration of my companys concerns.

Very truly yours,

"
Ronald D. DeVoe
Vice President
Plant Manager

RDD/lbj
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Mr. Charles J. Herring, Jr.

February 20, 1990

Page Two

particular suit, and not for general dissemination to the public
at large.

Unfortunately, some attorneys are motivated to exchange this

data among themselves, and to take advantage of lawsuit

disclosures by trading in that information for personal monetary

gain.

As I am sure you know, the Federal Court Study Committee,

created by Congress, recently recommended that protective order

and sealing of settlements are essential to the effective

functioning of the judicial process. I would urge your committee

to adopt the same view, and that the committee do what it can to

encourage the Supreme Court to recognize the need to protect

confidentiality through protective orders and the sealing of

documents.

Very truly yours,

JE:tln
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February 20, 1990

Re: Protective Orders and Settlement Agreements

Mr. Charles J. Herring, Jr.

Jones, Day, Reavis & Pogue

Suite 1200

301 Congress

Austin, Texas 78701

GALVESTON, TEXAS 77553

Dear Mr. Herring:

I am writing you in your capacity as cochairman of the
Advisory Committee to the Texas Supreme Court. The state court
discovery process in Texas is currently limited only by the

"relevancy" standard of Rule 166b, and miscellaneous privileges

recognized by that rule. Parties on either side of the docket

often are obliged to produce and divulge data and documents which
most lay people consider highly sensitive, such as income tax
records, financial records, and proprietary information of a
business. If a business has to reveal how much it costs to make
a given product, its competitors may gain an unfair advantage in

the market place. A manufacturer's ability to compete may be
severely compromised by disclosure of its trade secrets and other
technical production data. A student suing a public university
and its faculty in civil rights on a disciplinary problem may

want a settlement which requires all parties to keep the

settlement terms confidential, and protect the student's

standing. Any number of scenarios occur in which confidentiality

is critical.

For a variety of reasons, protective orders and settlement
agreements often protect trade secrets and other sensitive data.

On the other side of the coin, there is really no overriding
public purpose to be served by compromising this confidentiality.

The courts have for many years recognized the need to
protect the parties by sealing documents and honoring

confidentiality orders and agreements. The courts have in

essence recognized that this information could harm privacy and

reputation, on one hand, while on the other the data is not

public data. That is, it would not have been disclosed but for

litigation, and the disclosure was made only for the purpose of a
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San Antonio, Texas 78205-1538
Phone:(512)5545327
Fax:(512)228-8395

Edward Fiorito, Chairman-Elect
Dresser Industries, Inc.

1600 Pacific Avenue

Dallas, Texas 75201

Phone: (214) 740-6901

Fax: (214) 740-6959

Houston, Texas 77057
Phone: (713) 266-5593
Fax: (713) 266-5169

COUNCIL

December 29, 1989

Mr. Charles Herring, Jr.

Jones, Day, Reavis & Pogue

301 Congress Avenue

Suite 1200

Austin, TX 78701

RE: Revised Proposed Texas Rule of

Civil Procedure 76a

Dear Mr. Herring:

Mr. Gale R. Peterson has written to you on

December 19 concerning the Proposed Texas Rule of

Civil Procedure 76a: Sealing Court Records. He has

expressed his concerns about the loss of valuable

trade secret rights, a concern which I share.

An exception to this rule for trade secrets

would be appropriate. However, if an exception is

not possible at this time, then the amendment

proposed in Mr. Peterson's letter to you of December

19 should be given every possible favorable

consideration.

Thank you.

Edward (r. Fiorito

EGF:deh

cc: Officers and Council Members

Tab C--p. 175



LOU15 T PIRKEY

JOHN F LYNCH

JACK C. GOLDSTEIN

RODNEY K CALDWELL

PAUL M JANICHE

STEPMEN G. RUDISILL

KENNETM E.KUFFNER

EDWARD W GOLDSTEIN

ALAN H GORDON

FLOYD R NATION

WAYNE M. HARDING

CLAPENCE E. ERIIISEN

MICHAEL O. SUTTON

CHARLES H. OE LA GARZA

MICHAEL T MCLEMORE

DAVID L. PARKER

STEPHEN O DELLETT

R TIMMON$ COOK

DOUGLAS N ELLIOTT

RONALD B. COOLLEY

PAUL S MADAN

CHICAGO OFFICE

STREET ADDRESS 800 OUAKER TOWER

December 26, 1989

Charles Herring, Jr., Esa.

Jones, Day, Reavis & Pogue

301 Congress Avenue

Austin, TX 78701

Re: Proposed Rule 76a

Dear Mr. Herring:

I wish to endorse fully the comments of Gale R. Peterson in

his letter to you dated December 19, 1989, as well as Mr.

Peterson's proposal amendment of David Chamberlain's draft of

proposed Rule 76a -- regarding trade secrets, confidential and

other proprietary information, or other intangible property

rights that would be lost or impaired in the absence of an order

protecting or preserving same.

If proposed Rule 76a does not provide "reasonable access to"

protective orders for trade secrets and confidential information,

then that rule might very well be an unconstitutional taking of

private property without just compensation. See U.S. Const.

amend. V and XIV, ^ 1.

As a matter of public policy, if the Texas courts do not

provide "reasonable access to" protective orders for trade

secrets and confidential information, legitimate businesses --

which make significant investments in developing trade secrets

and confidential information -- will locate outside Texas,

thereby hurting the Texas economy; and trade secret and

confidential information thieves and pirates will look to Texas
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Charles Herring, Jr., Esq.

Jones, Day, Reavis & Pogue

December 26, 1989

Page 2

for "political asylum" from traditional principles of business

ethics and morality.

If you have any doubt about the need for "reasonable access

to" protective orders for trade secrets and confidential

information, I suggest that you discuss the matter with your own

law partners who do intellectual property law work.

Very truly yo

. Goldstein

cc: Lefty Morris, Esq.

John McElhaney, Esq.

Kenneth D. Fuller, Esq.

David E. Chamberlain, Esq.

David L. Perry, Esq.

Gale R. Peterson, Esq.

Chief Justice Thomas R. Phillips

Justice

Justice

Justice

Justice

Eugen A. Cook

Nathan L. Hecht

Lloyd Doggett

I:±LAB2±02.JGO
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State of Texas

November 14, 1989

Anita Rodeheaver

County Clerk

P. 0. Box 1525

Houston, Texas 77251-1524

Re: Proposed Rule 76a

Sealing Court Records

Dear Anita:

I have had*an opportunity to review the proposed rule and it

leaves much to be desired when viewed in light of our needs in

the Probate area. The proposed rule fails to grasp the
present day procedures for processing of records in an urban
county.

Some of my own cogent comments and observations are:

1. The proposed rule fails to understand and take into

consideration the practical problems and logistics in handling
documents. The proposed rule needs to address two separate

issues in sealing records, i.e. (1) records already on file in

the courts system and (2) records to be filed where the

sealing order is sought at the time of filing. The practical

actions in handling the sealing of these records differ
considerably. A record which has been filed and then sealed

requires acts of removing and expunging them from existing
film records leaving gaps in sequencing and controls. This

rule would not be a problem where only paper records are
in existence. Where records have not been previously filed,

the process can be made easier by having the records submitted
in a sealed container for the Court's in-camera review and

entry of an order opening or allowing them to remain sealed.

2. The proposed rule fails to assure that proper notice is
obtained and does not furnish ample time to obtain such
notice. It would seem more appropriate to have notice of the

application to seal posted as in other Probate matters.

Persons desiring to object would then file an opposition to

the sealing. A hearing should not be set until at least 5

days following the return date of the posted notice. The
movant, or objecting party, would set the hearing directly

with the Court permitting the Court at its discretion and

availability to consider the matter.
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3. The proposed rule fails to recognize the present existence of special

sealed records, i.e. mental health proceedings as well as other areas which

prohibit disclosure of public records.. Under the rule as written,
particularly the compelling need test, these records would not be entitled

to seal as they could not pass this test for sealing.

4. The proposed rule involving continuing jurisdiction appears to

contemplate that a Court will set a specific time limit on the seal. This
then places an additional burden upon the clerk to maintain the timing

sequence and then timely unseal. When records are to be unsealed no
consideration has been given as to how these records get into the system.

Again where only paper records exist, it does not raise a significant

problem, but filmed records and the large volumes in urban counties do

present a significant problem that has not been considered.

5. The proposed rule fails to provide a method for unsealing records and
sets no provisions as to what, when, or how it can be done. Again when
dealing with only paper records, this presents no problem. The rule, while
providing specific methods for determining the need to seal, fails to

set guidelines as to the basis and time frames for unsealing.

6. The proposed rule, while attempting to set out specific requirements for

proof in order to seal and definitions of these elements and bases,
appears, however, to be both vague and ambiguous. No writing exists to
instruct or provide guidance as to what the Courts must find under what

appears to be non sequitur and ambiguous bases. The wording under section
(c) and (e) appears to be astute, but what does it really mean? Does it
not now permit access to records which were allowed to remain under seal

when they were gauged against the common law right to privacy or access?

The very bases for sealing a record that has been used in the past would
now appear to be insufficient under the proposed rule.

I hope that those comments will be of some use to you.

Presiding State Statutory

Probate Judge

506 Family Law Center

1115 Congress Ave.

PG/mg
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IN

Jett Hanna

Attorney at Law
1601 Rio Grande, Suite 415

Austin, Texas 78701

November 30, 1989

Mr. Charles F. Herring, Jr.

Jones, Day, Reavis & Pogue

301 Congress Avenue, Suite 1200

Austin, Texas 78701

I am writing to set forth an alternative to the "standard" that

might be enunciated under the new rules. My suggestion is.that

the new rules simply focus on the procedural reforms needed to

allow members of the press and other interested parties to make

their arguments as to why a record should be unsealed. The

thrust of my proposal would leave the resolution of the exact

standard for sealing or unsealing to currently existing statutes,

common law, and constitutional law. I believe that this proposal

is more in harmony with the constitutional and statutory duties

of the Supreme Court in developing rules of procedure. I also

believe that using this "standardless standard" will permit a
rational and considered determination of when the sealing of

records is appropriate and when it is not.

I want to go through a brief history of the Supreme Court's rule
making power and the ways that power has been exercised. Prior

to 1939, rules of procedure in Texas were a jumble of legislative

enactments. Braden, et al . , The Constitution of the State of

Texas: An Annotated and Comparative Analysis, 471 (1977). Art.

V § 2 5 of the Texas Constitution gave the Supreme Court authority

to promulgate rule of procedure "not inconsistent with the laws

of the State." In 1939, the Legislature passed a statute

conferring general rule making authority on the Supreme Court.

Tex. Rev. Civ. Stat. Ann. art 1731a. Despite the passage of this

statute, the Supreme Court was not able to override legislation

that conflicted with, a rule of procedure since such rules were

deemed to be "inconsistent with the laws of the State." E.g.,

Few v. Charter Oak Fire Ins. Co., 463 S.W.2d 424 (Tex. 1971).

This system of rule making worked relatively well, but still did
not vest complete authority over rules in the Supreme Court. In

1985, Article V, §25 of the Texas Constitution was repealed and,
simultaneously, the legislature passed a new rule making act for
the Supreme Court. Tex. Gov' t. Code Ann. §22.004 ( attached).

Th i s Ac; t permi ts the Supreme Court to make al 1 rul es of

procedure, and provides that Supreme Court made rules j f
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Mr. Herring

November 30, 1989

Page 2

procedure override legislative enactments to the extent of

conflict. The rule making Act goes on to require that the

Supreme Court not enlarge or diminish any substantive rights

through the rule making authority delegated to the Supreme Court.

In sum, it is clear that under Texas constitutional law, the

legislature has the power to make rules of procedure for the

courts, and the legislature has chosen to delegate that rule

making authority to the Supreme Court insofar as the matters do

not affect substantive rights of litigants.

Enter the new legislative enactment Tex. Gov't. Code Ann.

§22.010, which requires the Supreme Court to "adopt rules
establishing guidelines . . . to use in determining whether in

the interest of justice the records in a civil case, including

settlements, should be sealed." While on first blush it may

appear that the Supreme Court has been del egated the abi 1 i ty to

create standards which could affect substantive rights, I would

submit that the wording of this statute and of §22.004 suggest

that the true legislative intent is for the legislature to

mandate that the Court adopt some rule of procedure clearly
addressing and providing for sealing of records. To interpret

the statute as requiring the Supreme Court to make rules which

would affect the substantive rights of the litigants would call

into question the entire scheme of rule making authority created

by the 1985 enactments. I believe that the Court can make a more

constrained interpretation that the "guidelines ... in the

interest of justice" that need to be set are procedural. The

fact that very few Texas cases have ever even reached the merits

of the claims by parties seeking unsealing of records gives

further credence to this interpretation.

It is my understanding that various bills were introduced, but

not passed, in the legislature this past session which

specifically attempted to set standards for sealing in specific

types of products liability cases. Numerous statutes focus on

the substantive issue, i.e., whether a court record should be

sealed in a particular case. If the Court adopts a broad

standard which challenges the substantive rights already dictated

by the legislature, I believe that there would be a substantial

risk that the judicial standard would encroach on legislative

perogative. For example, if the standard enunciated failed to

specifically take into account adoption records, and a court

later ruled in a particular case that the unsealing of an

adoption record was appropriate under the rule of procedure

standard, then substantive rights created by the legislature

protecting the privacy of certain individuals would have been

overridden by a Supreme Court created rule. Note, too, that an

explicit listing of all statutes repealed may be requirea under

§22.004(c) if the Supreme Court adopts a comprehensive standard.
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There will be justifiable confusion over the status of statutes

mandating sealing of adoption, juvenile, mental health, and other

similar records if a comprehensive standard is enunciated under

the rules of procedure without addressing what happens to current

statutes.

The only sections of Mr. McElhaney's proposal which I feel go to
a substantive right rather than a procedural right are §(c) and
§(e) of proposed Rule 76(a). Rather than go through such

specificity as to the Court's finding, I would propose a very
short §(c):

"Findings: In order to seal court records, the Court

must make specific, on the record findings of fact
demonstrating that sealing is permitted under

applicable constitutional, statutory, and common law,

that sealing the court record will adequately protect

any interest served by sealing, and that no less

restrictive alternative can adequately protect the

interest served by sealing."

I would strike §(e) in its entirety.

There has been much discussion of the abuses that have occurred

in sealing records, and certainly the persons who have been

aggrieved in this process can make the argument that there is

some need for the Supreme Court to "lay down the law" as to when

a record should or should not be sealed. I would submit,

however, that the primary problem at this time is that members of

the press and other interested parties have simply been unable to

make their common law and/or constitutional law arguments before

the Texas courts. If the lower courts are specifically required

to make findings of fact and to state their reasons for closing

records, I believe that Mr. McElhaney's briefs have amply

documented that a significant body of law already exists that

arguably sets forth necessary standards. Allowing the common

law/ constitutional law to develop through cases will allow the

Court in its traditional judicial role to fully consider claims

based on the First Amendment, on rights of privacy, and on

property rights. If the Supreme Court decides once and for all

the standard right now without having hard cases in front of it,

it may be locking into a system which would trample on the

substantive rights of parties.
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I appreciate your consideration of my proposal. If anyone has

any comments, I would be glad to discuss my ideas with them.

Sincerely,

Jett Hanna

JH/kg

kgnov/jh.2
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February 7, 1990

VIA FEDERAL EXPRESS

Charles Herring, Jr., Esq.

Jones, Day, Reavis & Pogue

301 Congress Avenue, Suite 1200

Austin, Texas 78701

Re: Texas Supreme Court Advisory Committee

Dear Mr. Herring:

Facsimile:

202 879-5200

I have followed with interest the efforts of the Texas

Supreme Court Advisory Committee to develop a proposed rule on

sealing court records. I understand that there have been

proposals to expand the definition of "court records" in the

original proposal -- which expressly excluded "discovery

materials simply exchanged between the parties and not filed with

a court" -- to include discovery documents. These proposals

would have a court apply the same "compelling need" standard in

deciding whether to protect discovery documents from public

scrutiny as it would in deciding whether to deny public access to

core public documents such as trial transcripts, evidence

presented to the court, and briefs filed on the court docket.

I believe these proposals are seriously misguided. In

a variety of contexts, American courts have recognized that

discovery documents are fundamentally different from materials

placed in the public record at trial or in pre-trial briefing.

Principles of public access applying to the latter materials

simply do not apply to discovery materials. Granting a right of

public access to discovery materials would threaten both

constitutionally protected privacy interests and the efficient

functioning of the judicial system. There is thus no

justification for applying the "compelling need" standard to

these materials.

In considering claims of a presumptive public right of

access to court materials, the Supreme Court has clearly drawn

the line at discovery documents. The Court has recognized a

first amendment right of access to actual court proceedings in a
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variety of contexts,l and has recognized a common law right to

inspect judicial records and documents,2 but has refused to

extend that right of access to pretrial discovery materials.

Thus, in Seattle Times Co. v. Rhinehart, 467 U.S. 20 (1984), the

Court stated that "pretrial depositions and interrogatories are

not public components of a civil trial" and that "restrictions

placed on discovered, but not yet admitted, information are not a

restriction on traditionally public source of information." Id.

at 33. It follows, said the Court, that a protective order pro-

hibiting the public dissemination of material produced in dis-

covery "is not the kind of classic prior restraint that requires

exacting First Amendment scrutiny," and that it is enough that

the protective order be based on a finding of good cause. Id. at

33, 37.

The lower courts too have overwhelmingly found dis-

covery materials to be outside the public's presumptive right of

access to judicial records. Thus, while the courts have recog-

nized a right of access to civil court proceedings,3 and have

recognized that materials produced in discovery may become

available to the public when used at trial4 or when relied on in

1 See Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555

(1980) (right to attend criminal trial); Press-Enterprise Co. v.

Superior Court, 464 U.S. 501 (1984) (right to attend voir dire

examination of jurors in criminal trial); Press-Enterprise Co. v.

Superior Court, 478 U.S. 1 (1986) (right to attend preliminary

hearings in criminal trial). These cases all involved criminal

trials; the Supreme Court has never found a first amendment right

to attend civil trials.

2 See Nixon v. Warner Communications, Inc., 435 U.S. 589, 597-

99 (1978) ( common law right of access to court documents exists

but can be overcome by a sufficient showing of need for confi-

dentiality.)

3 See, e.g., Publicker Industries, Inc. v. Cohen, 733 F.2d

1059, 1066-71 (3d Cir. 1984) (right of access to pretrial hearing

transcripts); Wilson v. American Motors Corp., 759 F.2d 1568,

1569 (11th Cir. 1985) (right of access to trial transcript and

documents filed in the case).

4 See, e.g., In re CBS, 828 F.2d 958, 959 (2d Cir. 1987)

(right of access to evidence presented in open court).

- 2 -
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ruling on dispositive pretrial motions,5 it is generally agreed

that there is no public right of access to purely pretrial

discovery materials. As the First Circuit stated after a

detailed review of the prior cases:

[D]iscovery is fundamentally different from

those proceedings for which a public right of

access has been recognized. There is no

tradition of public access to discovery and

requiring a trial court to scrutinize

carefully public claims of access would be

incongruous with the goals of the discovery

process. In view of these conclusions, we

decline to extend to materials used only in

discovery the common law presumption that the

public may inspect judicial records.

Anderson v. Cryovac, Inc., 805 F.2d 1, 13

(1st Cir. 1986).

It is immaterial in this regard whether the applicable

local rules do or do not require the filing of discovery materi-

als with the court -- in either event the materials are still

"fundamentally different." As the Supreme Court noted in Seattle

Times, even in those jurisdictions that require the filing of

5 See, e.g., In re Continental Illinois Securities Litigation,

732 F.2d 1302, 1308-09 (7th Cir. 1984) (right of access to

documents relied on in granting motion to dismiss claims); Joy v.

North, 692 F.2d 880, 893-94 (2d Cir. 1982), cert. denied, 460

U.S. 1051 (1983) (right of access to documents submitted in

support of summary judgment motion). But see In re Reporters

Committee for Freedom of the Press, 773 F.2d 1325, 1338 (D.C.

Cir. 1985) (rejecting these cases as inconsistent with Seattle

Times' reference to the admission of evidence as the "touchstone"

of a constitutional right of access).

6 See also In re Alexander Grant & Co. Litigation, 820 F.2d

352, 355 (11th Cir. 1987) ("appellants' common law right of

access does not extend to information collected through discovery

which is not a matter of public record"); F.T.C. v. Standard

Financial Management Corp., 830 F.2d 404, 408 (1st Cir. 1987)

(documents "used only in discovery" and having "no role in the

adjudicatory process" are outside the presumption of public

access); Joy v. North, 692 F.2d at 893 ("very different

considerations apply" to discovery documents and documents relied

on in adjudicating a case).

- 3 -
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discovery materials, the trial court has the authority to control

public access to the documents by issuance of a "good cause"

protective order. 467 U.S. at 33 n.19. No court has held that

the mere fact that discovery materials must be filed in a par-

ticular jurisdiction means that they are public records and a

court must find a "compelling need" to bar their disclosure. To

the contrary, it is precisely because the public filing of dis-

covery materials threatens litigants' legitimate privacy

interests that courts must safeguard those interests through the

entry of effective protective orders.'

Pretrial discovery materials are treated differently

from other court records for two fundamental reasons: litigants

have a legitimate expectation of confidentiality for materials

disclosed to an opponent in litigation, and discovery can proceed

efficiently only if the parties know that confidential materials

will be protected from public disclosure.

As to the former, the Supreme Court has noted that the

"sole purpose" of discovery lies in "assisting in the preparation

and trial, or the settlement, of litigated disputes." Seattle

Times, 467 U.S. at 34. A court must therefore have the ability

to protect against public disclosure of discovery materials in

order to prevent confidential and potentially damaging informa-

tion from being used for improper purposes.8 Various courts, in

fact, have noted that if confidential material disclosed to an

opponent cannot be protected by a court order, it might be

necessary to limit the scope of discovery allowed. See, e.g., In

re Halkin, 598 F.2d 176, 195 (D.C. Cir. 1979) ("A protective

order pursuant to Rule 26(c) may be the least intrusive means of

achieving the goals of protecting the fairness of the judicial

process and preserving the discovery system. . . . The only

' Thus, Texas R. Civ. P. 166b(5) authorizes a court, upon a

showing of "good cause," to issue a protective order restricting

the disclosure of discovery materials in order to prevent the

"invasion of personal, constitutional, or property rights." In-

cluding discovery materials within the scope of "court records"

covered by the new rule, thus applying a "compelling need"

standard, would be in direct conflict with this Rule.

8 See In re Alexander Grant, 820 F.2d at 355 ("Although

information exchanged in pretrial discovery would often generate

considerable public interest if publicly disseminated, private

litigants have protectable privacy interests in confidential

information disclosed through discovery.").

- 4 -
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plausible alternative to a protective order may be the denial of

discovery altogether.").

Quite apart from this, the public's interest in expe-

diting litigation also requires that the courts be able to

guarantee the confidentiality of discovery materials. As the

D.C. Circuit said in In re Halkin:

A smoothly operating system of liberal

discovery is in the interests of litigants

and society as a whole, for it contributes to

a full and fair airing of all material facts

in controversy. If parties are to be forth-

coming in responding to requests for dis-

covery, they must have fair assurance that

legitimate countervailing interests will be

protected, if necessary by a restraining

order.

598 F.2d at 195. In the absence of such protection, disputes

over discovery requests are likely to be even more bitter and

protracted than they ordinarily are and litigation will become

even more expensive and time-consuming for plaintiffs and

defendants alike. Such a result would benefit neither the

parties, the courts, nor the public in general.9

In light of this case law and these policy concerns,

the attempt to include discovery materials within the scope of

the new "compelling need" standard should be rejected. To do

9 See Anderson, 805 F.2d at 12 ("The public's interest is in

seeing that the [discovery] process works and the parties are

able to explore the issues fully without excessive delay. But

rather than facilitate an efficient and complete exploration of

the facts and issues, a public right of access would unduly

complicate the process. It would require the court to make

extensive evidentiary findings whenever a request for access was

made, and this in turn could lead to lengthy and expensive

interlocutory appeals . . .."); Zenith Radio Corp. v. Matsushita

Electric Industrial Co., 529 F. Supp. 866, 869 (E.D. Pa. 1981)

("The propriety and desirability of protective orders preserving

the confidentiality of documents containing sensitive commercial

information that are subject to discovery in complex cases is too

well established to belabor here. We are unaware of any case in

the past half-dozen years of even a modicum of complexity where

an umbrella protective order . . . has not been agreed to by the

parties and approved by the court.").

- 5 -
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otherwise would be contrary to long-settled-principles of law

permitting a trial court to protect confidential discovery

materials upon a showing of "good cause" and would seriously

impede the efficient litigation of cases in the Texas civil

courts.

Sincerely,

Lester C. Houtz
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December 30, 1989

Lefty Morris, Esq.

MORRI:5^, CRAVEN & SULAK

2350 9ne American Center

600 C ngress Avenue

Austi Texas 78701

\

Re: Proposed Texas Rule of Civil Procedure 76a:

Sealing Court Records

Dear Lefty:

I am troubled by the proposals for sealing court records to

the extent they mandate the public disclosure of a bonafide trade

secret. Trade secrets are valuable property rights which are

destroyed upon public disclosure, and are increasingly important

as Texas develops and attracts technology oriented businesses.

In my view, any procedure which would presumptively require

public disclosure of a bonafide trade secret would be an unconsti-

tutional taking of property. Many of the proposals that I have

seen for Rule 76a may be unconstitutional. I do recognize the

evil posed by the many over reaching claims of trade secret status

during litigation, but presumptively requiring disclosure of bona-

fide trade secrets is perhaps a greater evil.

Attached is a proposal which I believe might be added to the

draft under Paragraph a.2. I expect that in many cases the

parties would agree to treat certain material as a trade secret.

In the event that the parties cannot agree, the proposal allows

for a court determination and for the award of attorney's fees to

the party challenging trade secret status if it prevails (as a

deterrent). Of course, a defendant in a trade secret case usually

denies that anything constitutes a trade secret.
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Because I have not devoted much time to the enclosed pro-

posal, the language is rough. On the other hand, I believe any

rule which would presumptively make available to the public trade

secrets may be unconstitutional, and in practical terms, it would

surely significantly impede the progress of any litigation involv-

ing trade secrets.

Very truly yours,

Charles D. Huston

CDH/rh

cc: Gale Peterson, Esq.

(_511^rles Herring, Esq.
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PROPOSED AMENDMENT TO PARAGRAPH a.2

This rule shall not apply to any material for which a good

faith claim is made that the material constitutes a trade secret.

In the vent the parties, including affected third parties, cannot

agree that alleged trade secret material should be exempt from

this Rule, then a party or affected third party may apply to the

court for a determination that the claim for trade secret status

has been made in good faith and such material is exempt from this

Rule. Agreement that the material should be exempt from this Rule

shall not be treated as an admission and is not admissible into

evidence. Material filed with the court for inspection in camera

is exempt from this Rule. The party asserting that alleged trade

secret material should not be exempt from this Rule shall

ordinarily be awarded its attorneys fees and costs if it prevails.
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Dallas

(214) 368-4700

Mr. Charles Herring, Jr.

Jones, Day, Reavis & Pogue

301 Congress Avenue, Suite 1200

Austin, Texas 78701

Re: Proposed Rule 76a

Dear Chuck:

-I@JgX
767609

Fax

(512) 226-8395

19, 1989

VIA FEDERAL EXPRESS

As your secretary may have advised, I was unable to attend the

rescheduled subcommittee meeting. However, Chad Huston attended

and has given me an update.

Although guidelines of the State Bar limit the action the

Intellectual Property Law Section can take on this issue, as

Chairman of the Intellectual Property Law Section I have spoken to

a number of our members about the impact these proposals will have

on state court commercial litigation. Those I have spoken with

recognize the need for a rule which would have the effect of

curing abuses of sealing orders. But a rule that goes too far

will have the equally abusive effect of causing our Texas citizens

to lose valuable rights for no just purpose. Such a result does

not meet a public need and, in fact, can have far-reaching,

unanticipated effects.

Although intangible property interests such as trade secrets,

confidential and proprietary information, know-how, and show-how

have long been important, our current age of technology has

created an even greater emphasis on protecting and preserving

those rights. Tens of billions of dollars are spent each year on

research and development. The federal government alone annually

spends in excess of $60 billion funding research and development.

Developments created from those R&D investments are protected

under both state and federal statutes, as well as the common law.

The feature common to all of those laws is the creation of a

property interest. The creation of a property interest, in fact,

lies at the- very core of our system for protecting and preserving

these interests. In general terms, property interests in tangible
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personal property are easy to recognize and, to some extent, easy

to enforce. Stealing or misappropriating a new semiconductor chip

or the designs for a new blowout preventor is not materially

different than stealing other items of personal property, for

example one's automobile. Because such items are tangible, they

can be protected by physical means such as keeping them under lock

and key.

intangible property interests, on the other hand, are, by

definition, more abstract and thus more difficult to preserve and

protect. But they are no less property interests. As protected

property interests, trade secrets, confidential and proprietary

information, know-how, and show-how are frequently and widely used

by competing companies in our competitive economy to create and

offer improved goods and services. These intangible property

rights are many times the sole competitive edge a company uses to

compete effectively. It is equally important to recognize that

such intangible property interests are widely bought, sold and

traded under domestic and international licenses, and create a

commercial economy quite apart from the tangible products those

rights generally relate to. You -are no doubt aware of the recent

news articles dealing with the tens of millions of dollars Texas

Instruments alone has enjoyed and anticipates to receive in the

future from royalty income and licensing.

Intangible property interests are somewhat more fragile and

more difficult to protect than tangible property interests.

Available technology permits far more extensive duplication and

dissemination of information than was possible even a few short

years ago. Nevertheless, the law imposes an obligation on

proprietors of such intangible property interests to take adequate

measures to protect against such dissemination for if they do not,

the property interest is lost. It is thus essential to permit the

continued use of our courts to protect and preserve those property

interests.

As a general rule, a defendant in litigation faced with

allegations that he or she appropriated or misappropriated an

intangible property interest is entitled to be informed of the

property interest at issue. In some cases that can be done

without revealing the most sensitive of the information. But in

many cases it cannot be. From first-hand experience, defendants

have successfully urged special exceptions forcing plaintiffs to

reveal highly sensitive information. Indeed, you may be familiar

with the case in which a Coca-Cola bottling company was successful
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in obtaining an initial court order ordering the disclosure of the

secret formula for the Coca-Cola syrup. Although the parties in

that case ultimately reached a compromise, that remains an

illustration of the vital need for court rules and procedures that

permit parties in litigation to adequately safeguard this type of

information. Indeed, that need is even greater for less

celebrated but nevertheless important proprietary information.

Of equal importance is the information typically disclosed

during discovery. It is frequently necessary, as you are aware,

for parties to disclose sensitive business and technical

information during discovery. My experience has been that

experienced litigators agree to a form of protective order which

secures such information and precludes its dissemination and

improper use. Agreeing to such a protective order permits

discovery to continue with minimal court involvement and generally

advances the litigation to the advantage of both parties.

Discovery disputes, however, periodically require the filing of

motions and briefs that disclose all or a portion of the

information covered by such protective orders. Protective orders

frequently cover that possibility by requiring that such

information be filed with the court under seal. Forcing the

parties to go through the process envisioned by the current

proposals will stall and add delay to such litigation, with no

appreciable benefit to the parties.

With that background, I hope you and your subcommittee will

appreciate the significant concerns raised by the current

proposals. The checks and balances served by our historic and

fundamental insistence on open court records is of indisputable

importance to our free society. Of equal importance, however, is

our citizens' fundamental right to free and open access to the

court system itself to protect their property -- be it tangible or

intangible. If one of the current proposals calling variously

for the showing of a "compelling need" or worse yet a requirement

to show a compelling need by clear and convincing evidence were

adopted, the doors of our state courts would be effectively closed

to a significant segment of our citizens. Furthermore, our state

laws currently enjoying a reputation in the technology community

for offering protection for intangible property interests

exceeding those of our sister states, would be put in doubt.

Adopting one of these proposals would signal that our state truly

does not understand or appreciate the interests at stake.
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The vested property interest of an intangible property right,

by definition, carries a "compelling need" not to be disclosed to

the public because that disclosure would cause an immediate loss

(or at least an impairment of) that property right. The very

reason that property right is recognized is because the

information is not public. The issue of sealing, as it relates to

intangible property interests, must thus begin with the

presumption that there is an overriding or "compelling need" no-t

to force a public disclosure. That fundamental difference in the

very rights at issue distinguish intangible property rights from

some of the other matters considered by the subcommittee. There

are many matters that come out in litigation that a party might

consider embarrassing or would rather the world would not know.

Such human sensibilities are important to be sure, but they are

not _vgsted property interests. They are additionally not

interests historically protected from disclosure.

David Chamberlain's proposal comes the closest to addressing

the intangible property interest issue. Even that proposal,

however, would require the parties to litigate the issue of

whether a protectable property interest existed well in advance of

trial on the merits. A defendant in such a case would now

vigorously challenge a sealing order at an early stage in the

litigation. A plaintiff could not afford to lose a motion to seal

the records for two reasons. First, the lack of a sealing order

would mean that any property rights in information disclosed in

court records would automatically be lost. Secondly, the court's

decision finding that a sealing order was not appropriate, by

itself would indicate that no trade secret or like property

interest was at stake. Such results, I suggest, are not conducive

to the efficient or just administration of justice, nor are they

necessary to preserve the checks and balances offered by open

court records.

I therefore propose the attached amendment to David

Chamberlain's proposal. I frankly would prefer covering this

issue as part of the body of the rule rather than as an

exception. However, all of the current proposals start with the

premise of showing a "compelling need" to seal. In the case of

intangible property interests, there is not currently, (nor

historically has there ever been) any overriding public interest

in forcing a public disclosure of such information. Rather, the

law, by creating a property interest, recognizes that such

property interests by their very nature must remain exempt from

public disclosure. The "compelling need" is implicit in the
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property interest itself. Thus, under the current proposals, the

amendment must be cast as an exception. Further, an exception

perhaps is warranted because the abuses addressed by these

proposals are quite distinct from the question of protecting

property interests. Even the most ardent of the supporters for a

broad rule on open court records would not argue, I believe, that

there is an overriding public interest requiring that a company or

individual must disclose trade secrets and like information in

order to bring or defend an action in this state. But, as already

noted, that would be the result if the present proposals are

adopted without specific treatment for intangible property

interests.

Any rule can be abused. This draft incorporates what is

intended to be a safeguard against such abuse. An order entered

under this section must be posted and contain a sufficient enough

description of the subject matter to permit a challenge. Also, if

it is determined, after trial on the merits and any appeals, that

information covered by a sealing order does not contain or reveal

trade secrets, or confidential or proprietary information, the

court may amend or vacate such order on such terms as required.

Lastly, this proposal makes clear that the rule is not

intended to cover protective orders entered under Rule 166b or

discovery disputes concerning matters covered by such protective

orders.

Any rule which permits information to be closed from public

view is naturally suspect, particularly in light of the abuses

that caused this subcommittee to be formed. But that should not

serve as a vehicle to throw the pendulum too far to the other

extreme either. The information intended to be covered by this

draft has little, if any, public interest. It is doubtful there

would be many, if any, challenges raised by third parties under

the proposed procedure and even fewer justified challenges. In

all events, however, the nature of the property interests at issue

require that the proponent of disclosure show that there is, in

fact, no property interest at stake rather than vice versa.
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I would urge your subcommittee to consider and incorporate

this proposal.

Gale RV. Peterson

GRP:fq/4224K

Enclosure

cc: David Chamberlain

cc: Lou Pirkey

cc: Chad Huston
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Add at the end:

-e. Trade rets, This rule shall not apply in cases

involving trade secrets, confidential or proprietary

information, or other intangible property rights that would

be lost or impaired in the absence of an order protecting

and preserving the same. In such cases, on the motion of

either party, the court shall make such orders as are

necessary in the administration of justice to protect and

preserve such trade secret, confidential or proprietary

information, or intangible property right including:

(1) ordering that such information not be disclosed

in court records;

(2) ordering that such information be disclosed only

in court records that are sealed or otherwise

adequately protected from disclosure; or

(3) ordering that access to court records containing

such information be restricted or conditioned on terms

that would preserve and protect such trade secret,

confidential or proprietary information, or other

intangible property right.

An order entered under this section shall not be sealed and shall

contain a sufficient enough description of the subject matter,

without revealing any trade secret, or confidential or proprietary

information, to permit the general public to determine whether or

not to challenge the terms of such order. Such order shall be

posted for public inspection at the courthouse where public notices

are posted for 7 days following the date of such order. During that

7 day period, any member of the public may file a motion with the

court challenging the terms of such order. The provisions of

section b. (1) if this rule shall apply to such a hearing. The

movant shall have the burden of proof on any such motion.

In the event that, after trial on the merits and exhaustion of any

appeals, it is determined that information subject to an order

entered under this section does not contain or reveal trade secrets,

or confidential or proprietary information, or information that

would compromise or impair an intangible property right by

disclosure, the court shall amend or vacate such order on such terms

as the interests of justice require.

-f. This rule shall not apply to protective orders entered

under Rule 166b or to hearings concerning discovery covered

by such protective orders. -
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Charles Herring, Jr., Esq.

Jones, Day, Reavis & Poaq

301 Congress Avenue. Suite 1200

Austin, Texas 78701

Dear Luke and Chuck:

Let me apologize in advance for the length of this letter, but

the rule at is3uf-- i3 of utmost concern to the intellectual

property law bar, and some background on "trade secrets" is, I

i;elieve, imperative.

In prior corresporidence (attached) urging an exception to the

proposed rule, I referred to "trade secrets or other intangible

property rights." The question was then raised whether that was a

redundant phrase and, if not, what was "an intangible property

riylit" that was not a"trade secret" tinder the definition adopted

in Hytig--C ra°1]tioti v. ljuLf,.j r^>:g, 158 Tex. 566, 314 S.W.2d 763

(Tex. 1958) ,CeX,s.,, Qenieci 358 U.S. _ 898 (1958). I will explain.

Alfhough the concept of protecting "trade secrets" dates frorn

Rornan times, Schiller, Trdd,eand U1kL_$omaD La-w_;_. The AetiO.

;^grvi,_S„orj,.^up^i., 30 Comm.u T... Rev. 837 (1930), courts in both

England and the U.S., in the late 1800's and early 1900's,

^truggled with an 3cceptable, univPrsal definition for a "F.rade

:;ecret". Courts debated, for example, whether "secret" should
rneart "absoltite :3ecrecy" ( i.e. a requirement that the information

not be known at all other than to the owner) or whether it should

mean "relative secrecy" ( i.e. the information must not be

yenerally known in the tracle or business but absolute secrecy was

11 .;f reyuiretl). Other debates centered on whether rights in a

"tracJe secret" could be preserved after the "secret" became known

- a debate exemplified in the t(yde case. The problem has been that

i N C O M M O NA ' F 0

^
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C'haLles Herring, Jr., ESq.
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by

^

Hut the Restatement (Cirst) of Torts was written quite early

in the development of tracle, secret law. Further, of course, the

Re3taternent (First) was written in a radically different age of

technology. In the 1930'.: and 140's, technology development was

lar,yely centered on Iteavy industries. Technology today centers

lareaPly on "Information" and the ability to gather, assimilate,

store, and process that information for business development and

expansion. Even small businesses today devote significant dollars

to gathering and using information on markets, customers and

competitors. Customer contact information and "customer lists"

are no lonqer RolorJex cards in a salesman's hriefcase, or

scattered in the back seat of a worn-out Chevrolet. Customer

information, including decision makers, buying cycles, product

inix, anticipated volumes (etc.is highly prized, valuable

irifo rmation. That type of sensitive commercial information has

been recognized as aprotectable interest apart from its status,

vel non, as a"trade secret." Restatement (First) of Torts § 759

(1939).

The Restatement (Second) of Torts, unfortunately, did not

treat the law of trade secrets under the belief that trade secrets

shoulc] be treated under a separate Restatement dealing with unfair

competition and trade regulation which, of course, has not yet

emerged. As a result, courts in the ensuing fifty years since the

RestaternenL (First) tiave struggled with applying a somewhat

antiquated "definition" to modern business practices and

requirements. As a rPsr.rlt, some courts have taken a broad view

using C:omment (b) of g757 more in the nature of an example of wh.at

material may he r.onsi.dered as a "trade secret", while other courts

have taken a narrower view and have construed the Comment more in

the nature of a statutory definition.
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The contribution of the Uniform Act is substitution of

t,tiitary definitLons of 1-.r.acle secret and trade secret

misappropriations; and a single statute of limitations

for the various property, quasi-cnntractual and violation

of fidticiary relationship theories of non-contractual

liability utilized at common law.

in its early history, a "trade secret" was mostly technical-

type data or information. In ,yy_d.g, for example, the trade secrets

at issue dealt with a compressor mechanism for refuse trucks. In

K & G, the trade secrets dealt with the details of a magnetic

fishing tool. Although subsequent Texas cases ( and cases in other

states as well) have included non-technical information within the

ambit of trade secret protection, there is a technical connotation

rr, "trade secrets." As a result, there is a continuing

predilection to view a"tracle secret" as primarily limited to

technical or technical-like information. The Illinois legislature,

in enacting a revised form of the Uniform Trade Secrets Act in

1988, recognized the difficulty courts faced in dealing with

modern, va1L1ab1e bl1RlnP4;ti informstion. The 111i11u15 1eg1s1aturL'

thu; revised the Uniform Act's definition to specifically include

both technical and non-technical information. One feature left

unchanged, however, was that he generic name for trade secret

Suhject tnatter in the Uniform Act i g "information, " reeoqrrii.iity

1.hoL in moaern business practice "business information", whether

technical or not, is both valuable and vital to a company's

competitive position. The Uniform• Act also uses terms such as

"meFhod" "program," and "t.echnique" as part of a laundry list of

appr.opr.iate subjects to emphasize that point and also to cover the

^_oncept of "know-how".

In addii.:ion to the traditional concept of "trade secret.s,"

(.ompanies today typically count as astsots somewhat generic

c-ategories of informarion now commonly known as "know-how" and

"3how-how". "Know-how" qenerally refers to a company's particular

knowledge in a specified field, while "show-how" genRrally refors

to tcchnical QL ^ttdnagerial assistance. "Know-how" (and to a lessor

extenr "show-irow") are bec:omirtg international terms of art -- e.g.

the Et, copean Economic Cott ^mi ss ion recently promulgated Know-How

Licen3ing Regulations Under the Rome Treaty. "Know-how" is

frequently licensed in conjunction with a patent for separate

consideration and sometimes by itself. Tab C--p. 204
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he phrase "intangible property right" is intended to make

clear I-hat the subject information protected from torced

disclosure under the proposed rules is not limited to technical

types of information, but includes the type of information which

has been recognized both in the marketplace and in the courts as

both valuable and protectable, namely know-how, show-how, and the

types of information covered by § 759 of the Restatement (First).

"Property right" is also the phrase used in Rule 166b(5), TRCP.

On the other hand, the phrase used in Rule 26(c) , Fed. R. Civ. P. ,

namely "trade secret or or.her confidential research, development,

nr commerciai information" wonla also be ac-ceptahle. Overall, the

phrase "trade secret or other intanc.gible property right" (or the

phrase u:-)ed in Rule 26(c)) is intended to cover truly valuable,

commercial-type information and materials. It is not intended as

a general phrase to permit secreting information which the court

would otherwise not treat as a property right. It is believed

that referring to this information as a "property" interest meets

that objective.

The need to protect sensitive commercial information and trade

secrets when obtained through compulsory processes has long been

recognized. For example, the Freedom of Information Act, 5 U.S.C.

§ 552 ( b)(4.), specifically exempts trade secrets and confidential

commercial. and financial information. The Privacy Act of 1974,

S U.S.C. S 552a(b), prohibits disclosure of personal information

,jithuut consent sub7ect to exceptions. The Internal Revenue Code,

26 U.S.C. 5 6103, prohibits disclosure of information regarding

business affairs given for pi.irposes of tax collection. The Texas

vperr Records Act, art. 6252-17a, eaeWg "trade secrets and
c,ommerr.ial or financial information obtained from a person and

privileged or confidential by statute or judicial decision." The

feature common to all of those laws is the virtually universal

recognition that the need to protect trade secret and commercial

intormation from di.sclosure out-balances any competing need for

disclosure. The vested property interest in such information, by

definition, carries a "compelling need" that such information not

be disclosed because such disclosure wr11iIrl rauso an immodiatc 1o4a
or impairment of that property interest. The issue of sealinq, as

it relakes to trade secret and commercial information, must thus

bagiii w ith the presumption that there is an overriding or

compelling need not to force a public disclosure. That fundamental

differenc_e in the rights at issue di3tinguish trade secrets and

<.ommercial information from the other types of information

considered by the subcommittee.
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Thecefore, the (:ourt finds that Monsanto pos5essed a

recognizable property right in the data submitted to EPA

***. The property right.; Monsanto possesses in its

intellectual property (data) are the right to exclude

others from the enjoyment of such data, in particular,

the righF to prevent the unauthorized ^^ se and the right

to prohibit c.lisclusure of its data.

This ger^eral perception of trade .; ec:rets as property is

consonant with a notion of "property" that extends beyond

land and tangible goods and includes the products of an

individual's "labor and invention."

^

^

with cpsc+ect to a trade secret, the right to exclude

others i" cAntral ^.o the very definition of the property

interest. Once the data that constitute a trade secret

are LIisclosed to others, or others are allowed to use

those data, the holder of the trade spcret has lost his

properf:y i ^itetest in the data.

467 U.S. at 1011. Tab C--p. 206
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108 320.
v. 830

In ^hort, we believe that a rule that did not exempt from

dis('losure commercial inforrnation would be contrary to decades of

developed law, would be conttary to accepted practice, and would,

nlost likely, be unconstitutional,. We also believe that the forced

iaisclosure of commercial information disclosed during discovery

and not used at trial would be contrary to established law and

would be unconstitutional. See 'I'av uJa-z-4u v. Thg-^Iashington Post

ct>.., 74'1q r.2d 1,010 (D.C. Cir. 1984) (holding that confidential

UIusines; information contained in depositions was protected under

the riyht of privacy secured by the Fourth Amendment). As the

D .(:. r:.ii:cuit pointed out, "[tlf the purpose of the common law

!iglir of access is to (:itecfc judicial abuses, then that right

shvuld ^-,u1 y extend to materials upon which a judicial decision is

based," quotirrg from Wil.k •.. ArneriSLaA__"Le=.aLas,q'n, 635 F.2d 1295

(7Lh Cir. .1980). Indeed, the Travoul_Q.Le_:1 court noted that the

drafters of f•.t ^ e Federal Rules specifically provided that tlie

presumpt ion ot openness was outweiqhed by ^i litiyarrt's pr i•: acy

ini;erests in sensitive commercial informativn.
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one of the real dangers of an "exception" is that it has the

possibility of creating a mini-trial on the issue of whether a

trade secret or intangible property interest exists well in

advance of trial on the merits. There is a danger that defendants

in such actions would feel compelled to strenuously oppose a

sealing order on the assumption or belief that not doing so would

result in an implied admission that a trade secret or intangible

property interest actually exists. Such mini-trials are believed

to be wasteful of judicial resources and would do ] ittle to reach

the objectives sought by the rule amendments. Therefore, the

enclosed draft. (Alternative A) includes a provision that joining

nt Eailing to oppose such a motion would not constitute an express

c>r implied admission that a trade secret or intangible property

r:iqht exists, nor would joining such a motion or failing to oppose

such a motion estop a party from later challenging if such a right

°KiSC.S.

we recoqnize that any rule can be abused. Therefore,

regrririrry a prirtlgt facie showing that a trade secret or intangible

property right exists is not objectionable. However, once that

Lr,icna Facie case is established, we feel strongly that the burden

o f proof and the burden of persuasion should fall on the

inl;ervening party to show that a trade secret or intangible

property irrterest is not at stake. The enclosed draft includes

Such a provision.
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third parties under the proposed procedure and even fewer

justified challenges. In view of the significant and valuable

interests at stake which would be lost immediately upon public

disclosure, however, if an error is made that error should fall on

the side of nc;ri-disclosure.

in closing, let me emphasize again the point I tried to make

in my letter of December 19, 1989. The checks and balances served

by our historic and fundamental insistence on open court records

is of indisputable importance to our free society. But, our

citizen's fundamental right to free and open access to the court

system to protect their property, be it tangible or intangible, is

of equal importance. Adopting a rule which would have the effect

of foccing a disclosure of this type oE information would

effectively close the doors of our state courts to a significant

seciment of our citizens. Indeed, adopting one of the presently

proposed rules would create the untenable result that litigants

could he assured of appropriate protection for sensitive

commercial infortnation in the federal courts, but not the statp

courts. The Leputation the State of Texas currently enjoys in the

technology community for otfering effective protection for

intangible property interests would be put in doubt. Adopting one

of the proposals without an exception recognizing these important

property intPrests would signal that our state truly does not

understand or appreciate these property interests or their

importance to business.

I urge that your subcommittee consider the enclosed drafts.

Thank you.

Gale R. Peterson

cc : OfficPrs and Counsel

Iti;tellectual Property Law Section
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The foregoing provisions of this Rule shall not apply in cases

where an alleged trade secret or intangible property right would

be l.ost or impaired in the absence of an order protecting or

preserving the same. In such cases, on the motion of any party,

the court shall make such orders as are necessary to protect and

preserve such trade secret or intangible property right, including

otdering that such information be sealed or otherwise adequately

protected from disclosure. Joining in on failing to oppose such

motion shall not constitute an express or implied admission that a

trade secret or intangible property right exists, nor shall the

same estop any party from later challenging that a trade secret or

intangible property right exists. The party making such motion

shall post a copy of the order at the place where notices for

meei.ings of county government bodies are iequired to be posted,

and shall serve a copy at the order on the clerk of the Texas

Supreme Court, who shall post the notice in a public place.

Defore or after entry of such sealing order, any person may

intervene for the limited purpose of opposing the motion or

requesting modificati-on or dissolution of such order. In a

hearing on such motion or order, the existence of a trade secret

or intangible property right shall be taken as established by the

pleadings unless specifically denied. If denied, the claimant

shall be required to make a prima facie showing that trade secrets

or intangible property rights would be lost or impaired in the

absence of the order. The showing may be made through affidavits

or otherwise. Once a prima facie case is established, the burden

of proof and the burden of persuasion shall be on the intervening

party to show that a trade secret or intangible property interest

would not be lost or impaired in the absence of a sealing order.

In the event that, after tria] on the merits and completion of

any appeals, it is determined that materials subject to an order

enteLed under this section do not contain or reveal trade secrets

or intangible property rights, the court shall amend or vacate

such order on such terms as the interest of justice require.
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The provisions of this rule shal.t not apply to cases involving

trade secrets, or other confidential commercial or financial

information. In such cases, the court may make such orders as are
neces ,ary to protect and preserve such information from public

disclosure subject to the right of any person to intervene and

request a modification or revision of such order.

441 1K
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January 24, 1990

Charles J. Herring, Jr.

Jones, Day, Reavis & Pogue

301 Congress, Suite 1200
Austin, TX 78701

Re: Texas Supreme Court Advisory Committee Proposed
Guidelines for Protective Orders

Dear Mr. Herring:

I direct this letter to you in your capacity as co-

chairman of the Rules Advisory Committee. It is my
understanding that the Committee is considering a new

rule dealing with (1) the procedural steps necessary for

sealing settlement agreements, (2) a standard for judges

to apply for sealing court records, and (3) the portion

of a court record subject to sealing. As to the standard

for sealing court records, it is reported that the

current draft establishes a "compelling need" standard

which requires a party to show among other things that

sealing is "necessary to prevent a serious and imminent

threat to the administration of justice". I further

understand that amendments will be under consideration at

your next meeting which would expand the "court records"

subject to the rule to include discovery materials and

settlement agreements.

I urge the Committee to adopt a substantially more

moderate standard than one of "compelling need" for a

party in satisfying the court to seal court records.

Further, the Committee would be committing a grave error

if it were to include either discovery documents or

settlement agreements within the scope of the new rules.

Among the reasons you should follow these recommendations

are the following:

1. Information produced in civil litigation frequently
would not otherwise have been disclosed, and would
properly have been kept private, but for the litiga-
tion. It would be grossly unfair to first require
an unwilling litigant to disclose such information
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on the grounds of necessity in order to achieve
justice as to the litigants and thereupon to
conclude that by making the disclosure in the
litigation the information's secrecy became
unprotectible by the judiciary.

2. Protective orders and settlement agreements often

protect sensitive trade secrets and other sensitive
information, the disclosure of which would be
extremely detrimental to one or more parties to the
litigation.

3. Information produced subject to civil litigation in

compliance with applicable local discovery rules is

frequently not public information, but if released

could be damaging to reputation and privacy.

4. Courts have recognized the necessity of sealing

documents as an essential ingredient in prompting

settlement and have recognized that parties in many

instances might not have settled had the records not
been sealed.

5. The Federal Court Study Committee, created by
Congress, has recently recommended that protective
orders and sealing of settlements are essential to
the effective functioning of the judicial process.

I hope that these comments prove helpful to the Committee
and I look forward to learning that you have made recom-
mendations to the Court consistent with these thoughts.

AER:pb

i:aer0001.1/pb
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MEETING NOVQMBER 18, 1989

AUSTIN, TEXAS

RE: SEALED DOCUMEIITS

SUGGESTIONS:

1. Under existing Civil Laws the clerk cannot expunge records. The problem

is not being able to remove records from source film as well as

indexing film when the records are previously filed. This definitely will

need to be addressed. On the other hand, if the record is sealed prior
to filing and recording it will not pose a problem.

2. All motions to seal records should require a mandatory posting asking that

records be sealed, as in other probate matters. In order to set out the

date of hearing within the posted citation there will need to be a order

setting the hearing, at time of filing. The posted citation should be

posted, where other probate citations are posted, not where foreclosures

are posted.

3. This rule should exclude all Mental Health records filed prior to and

after this rule takes effect. Also, any other records that prohibit
disclosure by existing laws.

4. Setting out a specific time within the order that instruments may be sealed

will definitely cause a problem for the clerks. A system would have to

be setup to track the time on each sealed instrument. It will also pose

the question as to when the unsealed instrument would be time stamped.

Would it show the date that it was received by the clerk sealed or the

date it is unsealed? If the instrument was already filed prior to sealing,

would it be re-filed stamped when it is unsealed? In Harris County all

instruments are filed stamped each time they go through the system for
whatever reason.

5. There will definitely need to be methods set out for the clerk to go by
for unsealing the records.

6. The-order sealing will also need to set out that sealed records can only
be viewed and/or copied by court order.

SOLUT^ON:

• -f

J.

All irptruments ordered to be sealed in Harris County are filed and

filmed•under separate filing from the original cause, after a hearing
(without- notice). They are maintained by the supervisor of the Probate

Department, separate fran original file. The order sealing is filed and

filmed under the original file; open to the public.
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JAMES W. MEHAFFY

11 9 1 4-1 9851 ATTORNEYS AT LAW

2615 CALDER AVENUE

February 19, 1990

Re: Guidelines Concerning Sealing of Settlement Agreements and

Court Records

Mr. Charles J. Herring, Jr.

Jones, Day, Reavis & Pogue

Suite 1200

301 Congress

Austin, Texas 78701

Dear Mr. Herring:

I am writing you in your capacity as co-chairman of

the Supreme Court Advisory Committee tasked with considering

guidelines for sealing of settlement agreements and court

records. It is my view, based upon my experience in the

practice of law, that any guidelines relating to the sealing of

court records should preserve the rights of citizens to con-

tract freely (whether inside or outside the litigation con-

text). The right to contract with terms containing confidenti-

ality agreements should not be arbitrarily infringed upon for

the benefit of a narrow group of interests.

For example, it is perceived, rightfully or wrong-

fully, that those in the business of prosecuting civil lawsuits

are pressing for guidelines which would substantially restrict

the ability of litigants to agree on confidentiality and the

sealing of records. This perceived effort, clothed in the

general argument that the people have a "right to know", is,

unfortunately, short-sighted at best, and deceptive in motive,

and effect, at worst.

It is difficult to see the "public good" being served
by free access to child custody records.
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It is difficult to see the public good being served by

free access to sensitive records involving adoption, juveniles,

and psychiatric records and treatment.

It is difficult to see the public good being served by

free access to the terms of a settlement agreement between

civil litigants, whether such agreement involves paltry sums

(which, in effect, put the lie to the plaintiff's claim to

start with), or huge sums (which frequently are more a reflec-

tion of potential damages than real fault or liability).

The vast bulk of my practice is on the defense side of

the docket, but I have, on occasion represented plaintiffs in

rather substantial cases. In those instances where I have

represented plaintiffs I have insisted upon confidentiality

agreements and have requested the sealing of records (quickly

agreed to by the defense, I might add) because such agreements

offered protection to my plaintiff-clients from those who would

approach them with the knowledge that they had received sub-

stantial sums of money, and with the knowledge that they were

either physically impaired, brain-damaged, or grieving from the

death of a close family member. In my view, an attorney

representing an injured person who resists a confidentiality

agreement and the sealing of the record has only one person's

interest in mind, and it is not that of his client. It is

unfortunate that some members of my profession feel that it is

necessary to parade a large settlement before the newsmedia

(risking their clients' privacy and security in the process).

Actually, it's a little distasteful as well. I have even seen

lawyers "decorate" their offices with newspaper clippings on

large settlements. Although such conduct is arguably a form of

"free speech", I have real doubts that such counsel give

objective advice to their clients, advising the wisdom of
secrecy.

The effectiveness of civil suits as policing industry

to assure safety and responsibility on its part is not hindered

by the ability of parties to contract for confidentiality and

seal records in a litigation context. Suits have their effect,

and discovery is generally open in virtually every jurisdiction

in the United States. What is left, then, of the general cry
for the "public's right to know" falls into the existing

tension that has always existed between the rights of the

individual and individual companies, and the rights of the

"general public." This tension is, of course, heightened by

today's degree and intensity of news coverage, but the relative

rights should not have changed.
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Perhaps a reflection of this is the fact that the

Federal Court Study Committee created by Congress, has recently

recommended that protective orders and sealing of settlements

are essential to the effective functioning of the judicial

process. The reasons are obvious to those familiar with the

process: Settlements are facilitated; the interests of the

individual plaintiffs are protected from the unscrupulous; the

interests of adopted children, minors, juveniles, and those

under psychiatric care are protected; trade secrets and sensi-

tive business information can be disclosed to the litigants

without fear of disclosure to competition; the right to con-

tract freely is protected; and the right to privacy, so pre-

cious to us in today'age, is protected.

It would be a hollow right indeed if the valuable

right to privacy can be stripped away through the filing of a

lawsuit and payment of a $135.00 filing and service fee,

regardless of the merit of the claim. Such is certainly a

lower price tag on the right of privacy than I had imagined.

Mr. Herring, I certainly appreciate your indulgence in

reading this. If this letter contains nothing new then please

accept it as bolstering of that which has been expressed by

others. If it provides some new insight then it was certainly

worthwhile preparing. Thank you for your attention.

Very truly yours,

LMS/jp

6277S

cc: Mr. Howard Waldrop,
Atchley, Russell, Waldrop & Hlavinka

P. O. Box 5517

1710 Moore's Lane

Texarkana, Texas 75505
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December 13, 1989

Mr. Chuck Herring

Jones, Day, Reavis & Pogue

301 Congress, Suite 1200

Austin, Texas 78701

Mr. Charles Lefty Morris

Morris, Cravens & Sulak

2350 One American Center

Austin, Texas 78701

Dear Mr. Herring and Mr. Morris:

I am writing regarding the proposal to adopt rules

restricting the use of sealing orders. In my practice, and

that of several of my colleagues, we have encountered

problems with use of sealing orders.

For example, in one case, due to a very restrictive

sealing order, we were precluded from showing key financial

information to our own expert witnesses for a period of over

six months. Because the order permitted only attorneys to

view documents under seal, including references in

denositions to the those documents, only attorneys could

summarize depositions, and even copying was restricted to

attorneys. Over a period of months, this amounted to a

substantial waste of attorney time.

In addition, in the particular litigation described

above, the defendants used the sealing order as an offensive

weapon to deflect attention from proceeding with trial on

the merits. Several times, accusations of violations of the

sealing order were made, which then had to be answered.

In the particular case in question, it also appears

that the primary purpose of the sealing order was to make it

as difficult as possible for individuals and other

regulatory agencies to obtain crucial information about

^
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Mr. Chuck Herring

Mr. Charles Lefty Morris

December 13, 1989

Page,2

fraudulent or deceptive activities. This is a particularly

offensive situation when the State or another government

entity is paying for the litigation through tax dollars, but

citizens of the State are unable to obtain the information

discovered, even though there is a legitimate public

interest involved.

I wish you and your committee success in your efforts.

Sincerely,

Caroline Scott

Assistant Attorney General

IBS Section

(512) 463-2018

CS:pg
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SAM GLAST

MARK A. GOODMAN

TIMOTHY D. HAGEN

KATHRYN KOONS HARGROVE

JOHN W HICKS. JR.

PATRICIA A. HILL

J

ATTORNEYS AND COUNSELORS

JOSEPH M COLEMAN

ROBERT W COLEMAN

BRUCE L COLLINS III

KAREN S. CRAWFORD

O LUKE DAVIS. III

SAM J DEALEY

PAUL J DEZENBERG

TERRY W OORRIS

ALYSON COUCH DOVER

MARK CHARLES ENOCH

PAM G EUDARIC

BIRNA P FOLEY

PETER A FRANKLIN. III

THOMAS L. FREYTAG

CLIFFORD L. FRIEDMAN

FEDERAL EXPRESS

TELEX 734106

BMG DAL UD

(214) 220-8300

December 29, 1989

Charles Herring, Jr., Esq.

Jones Day Reavis & Pogue

301 Congress Avenue, Suite 1200

Austin, Texas 78701

Re: Proposed Rule 76a

Dear Mr. Herring:

J

ROBERT F. MIDDLETON

FRED L. MILLER

JERRY W MILLS •DAVID H TANNENBAUM

DOUGLAS A TATUM

CHRISTOPHER R TURNER

J. GLENN TURNER. JR.

GAYLENE P VADEN

FRANCES VALDEZ VALDEZ

ROY L VAN WINKLE

ANDREW S VIGER

MICHAEL K VRANA

RUTH A WAGONER

ANDERSON WALLACE JR

MARTHA E WATERS

AL W WATKINS

R MIKE YARBRO

ELDON L.YOUNGBLOOD

MARK J ZIMMERMANN

OF COUNSEL.

I am writing to you as an intellectual property practitioner

to express my concern about proposed Rule 76a, a concern which Pete

Peterson delineated in great detail in his letter of December 19,

1989. I will not here repeat what you already understand.

I would like to emphasize, however, that over the years Texas

has been able to provide a fair environment for businesses to

develop, nurture and utilize trade secrets and related proprietary

information. This type of property can be lost by public

disclosure, even through inadvertence. At times, however, disputes

arise as to whether someone has improperly obtained a trade secret.

Obviously, in such a situation it is necessary for the two parties

to the dispute to make available the relevant information, while

limiting dissemination to prevent loss of valuable property rights.

It is almost inevitable in such litigation that a protective order

is entered,which limits the scope of disclosure. (Often only an

independent expert has access to it.) In this way, the interests

of the litigants are protected, while ensuring that the trade

secret is not dissipated through public disclosure or other

property right.
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Charles Herring, Esq.

December 29, 1989

Page Two

There would be a most chilling effect on "high-tech" companies

if their competitors were allowed to intervene for the purpose of

seeking access to litigated trade secrets. Such a "side-show"

would significantly increase the cost of litigation and misdirect

focus from the primary dispute between the party litigants.

Exploitation and utilization of valuable trade secrets could also

be unduly limited out of fear of potential loss. This might result

in economic detriment to our state.

I also urge that your subcommittee carefully consider the

unique nature of intellectual property rights and continue to

provide appropriate protection for these valuable intangible

assets.

Thank you in advance for your consideration.

JRS/gp

cc: Gale Peterson, Esq.

Louis T. Pirkey, Esq.
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Founder _

STRENGTHENING RULES ON CLOSURE OF COURT RECORDS

1. PROHIBIT BLANKET GAG AND PROTECTIVE ORDERS AS A CONDITION

OF SETTLEMENT. Settlements now occur in 97% (all but 15 of 457

cases concluded in 1988) of all product liability cases filed in

Texas.

2. REQUIRE ATTORNEYS, AS OFFICERS OF THE COURT, TO MAINTAIN AND

ALLOW REASONABLE ACCESS TO ALL DISCOVERY, WHETHER OR NOT USED IN

TRIAL. The trial court should retain continuing jurisidiction

over discovery issues.

3. REQUIRE ATTORNEYS AND JUDGES TO REPORT ANY APPARENT

VIOLATIONS OF FEDERAL OR STATE SAFETY OR PROFESSIONAL LICENSURE

CONDITIONS TO THE APPROPRIATE REGULATORY BODY.

4. ENCOURAGE JUDGES TO APPOINT SPECIAL MASTERS TO HEAR CLOSURE

ARGUMENTS, SUCH AS TRADE SECRETS OR CLAIMS THAT A PERSON WOULD BE

PERSONALLY DAMAGED UNNECESSARILY BY REVEALING UNRELATED

PSYCHIATRIC PROBLEMS.

5. KEQUIR-E HEARINGS AND EFFECTIVE NOTICE TO ALL INTERESTED

PARTIES BEFORE A RECORD IS SEALED. REQUIRE AN ADEQUATE

DESCRIPTION OF THE DOCUMENTS BEING SEALED TO BE DRAFTED AND

APPROVED BY THE COURT. ALLOW GROUPS LIKE REGULATORS, THE MEDIA,

OR OTHER INTERESTED PARTIES TO NOTIFY THE CLERK OF THEIR INTEREST

IN A CATEuORY OF CASE, AND THEN REQUIRE THE M0'lE6tNT TO NOTIFY ALL

PARTIES WHO ARE LISTED.

6. DRAW THE EXEMPTIONS TO THE CLOSURE RULES TIGHTLY, CLOSE THE

TRADE SECRET EXEMPTION

0 MOP I
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PHIL STEVEN KOSUB
ATTORNEYS-AT-LAW

GARY W.MAYTON

I KEN NUNLEY

SUSAN SHANK PATTER5ON

SARAH B DUNCAN SAVANNAH L. ROBINSON REPUBLIC OF TEXAS PLAZA

LAURA D HEARD

ELIZABETH P HOLBERT

Mr. Charles F. Herring

Go--C2]air

Snall, Craig & Werkenthin

P. 0. Box 2023

Austin, Texas 78768

Morris, Craven & Sulak

600 Congress Avenue, Suite 2350

Austin, Texas 78701-3234

RE: Sealing Court Records

Dear Chuck and Lefty:

Please review the enclosed opinion in Houston Chronicle v. Hardv, and
particularly the appendix which sets forth a nreal-lifen and inportant order
relating to sea].ed discovery. The ca.se d.emonstrat-, that at the pref_rial

stage, a different constitutional question can be present, i.e. the Fair Trial

v. Free Press question. Judge Hardy concluded that, given the available juror

population in Matagorda County, if the press reported ongoing about discovery

in the case it would not be possible to get a fair trial. This, with other

considerations, make the question of sealing discovery a different question

than that of sealing axirt records used in the conduct of trials or hearings

or other open court proceedings. If your subcounittee undertakes to write a

rule relating to sealing, or unsealing, trial discovery, I suggest considering

that the procedures in Rule 166b(5) be reviewed for ade,quacy, and that perhaps

a new paragraph be written in that rule for the unsealing of discovery materi-

als on motion of parties or of outsiders or even on the court's own motion

regardless of whether the plenary power of the trial court has expired. The

Supreme Court of Texas has the unqualified authority to extend the plenary
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Mr. Charles F. Herring

Mr. Charles (Lefty) Morris

December 6, 1989

Page 2

The current ^'good cause"' standard for sealing discovery may be adequate,

or close to it, but there likely is a deficiency in that the records, wnder

some recent rulings, cannot be reope.ned after the trial court's plenary power

has expired. If a provision was made for that, when products defendants

strong arm an agreement out of products plaintiffs to seal discovery in a

case, that agreement would always be subject to rules that would provide for

reopening, and the products plaintiffs in a particular case could not control

future events over discovery sealed in that case.

The products plaintiffs may prefer to have a single rule that covers

sealing and unsealing records throughout the trial process without viewing

discovery as a different problem. I believe that discovery is a different
problem, although I do not suggest that I know whether it is a small, mediLUn,
or large different problem. It was thought in the Hardy case to be a large
problem, and I suppose could be of Constitutional dimension in future

litigation as well. However, that is scamething for your ccaTanittee to consider
and resolve.

Luther H. Soules III

LHSIII:gc

Enclosure

C:/DW4/LHS/LETTERS/427.DOC

cc: Representative Orlando Garcia

Chief Justice Thcanas R. Phillips

Justice Franklin S. Spears

Justice C. L. Ray

Justice Raul A. Gonzalez

Justice Oscar H. Mauzy

Justice Eugene A. Cook

Justice Jack Hightower

Justice Nathan L. Hec2it

Justice Lloyd Doggett

Mr. William O. WAtehurst, Jr.

Mr. Mack Kidd

Mr. Howard L. Nations

Mr. ZaTany Jacks

Mr. Kenneth Fuller

Mr. John H. McElhaney

Mr. David H. Donaldson, Jr.
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January 17, 1990 Senior Vice President

Charles J. Herring, Jr.

Jones, Day, Reavis & Pogue
Suite 1200

301 Congress

Austin, TX 78701

RE: Lawyers for Civil Justice/Proposed Rule on Sealing Court Records

Dear Mr. Herring:

Although I reside in Minnesota and have the responsibility of

being general counsel of General Mills, I would like to express

my views to you on the proposed guidelines for the sealing of

court records for Texas state courts. I am a graduate of the

University of Texas Law School, and I do maintain my membership

in the Texas Bar Association.

Because my practice as general counsel for a major corporation
requires negotiation of settlement agreements in many states,
it is important that the sealing of court records and the
issuing of protective orders be available to litigants as part

of their settlement agreements. While General Mills does not

routinely request a protective order in a settlement, I have on

many occasions found that such an order was a crucial part of

the settlement, and that without such protective order the

settlement would not have been accomplished.

For these reasons, I strongly support the proposal being
advanced by the Lawyers for Civil Justice.

CLW/do
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February 13, 1990

Charles Herring, Jr.

Jones, Day, Reavis & Pogue

Suite 300

301 Congress Street

Austin, TX 78701

Dear Mr. Herring,

I am writing to you in your capacity as Co-Chair of the

Advisory Committee studying the draft guidelines for the

sealing of court records and the issuing of protective orders.

Hubbell Incorporated is a national manufacturer of quality

electrical and electronic products for commercial, industrial,

utility and telecommunications applications.

It is our view that protective orders and settlement agreements

protect important trade secrets, the potential disclosure of

which would inhibit settlements.

We hope you will consider our views in evaluating the important

role of protective orders to potential litigants in Texas.

Very truly yours,

cc: Dale R. Schmidt

Manager of Legal Services

NEMA

2101 L Street, N.W.

Suite 300

Washington, DC 20037-1581
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435 U.S. 589, 55 L.Ed.2d 570
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SOl1 LES & WALLACE
ATTORNEYS-AT-LAW

TELEFAX

GARY W. MAYTON

I. KEN NUNLEY

TENTH FLOOR

REPUBLIC OF TEXAS PLAZA
LUIS R. GARCIA

CEORCE ANN HARPOLE

AUSTIN

C=

March 1, 1990

Justice Nathan Hecht

Supreme Court of Texas

P. 0. Box 12248

Capitol Station

Austin, Texas 78711

Dear Justice Hecht:

Enclosed is the final report from the Supreme Court Advisory

Committee with recommendations for rules changes coming from its
1989 and 1990 sessions.

To me one recommendation in particular which needs special
mention is the recommended change to Rule 166b(5) which provides
as follows:

"No protective order or agreement relating to protect-

ing disclosure of information concerning matters of-

public health or safety, or information concerning the

administration of public office or the operation of

government shall be valid unless the party seeking

protection files the discovery or results of discovery

with the clerk of the court and complies with Rule
76a. ^1

The reason that I believe that this recommendation needs special
mention is because the process through which it proceeded was not
the usual process, and it is an extremely important and far
reaching matter.

1. That provision was never submitted to the discovery
subcommittee for study or recommendation.

2. That concept was considered before the Special Subcom-

mittee on Sealing of Court Records and was, by that
subcommittee, not recommended. Neither the Subcommit-

tee's reported rule nor the "Locke-Purnell" proposal

Tab C--p. 533



I
I
I
I
I
I

I
I
I
I
I
I
I
I
I

Justice Nathan Hecht

March 1, -=1990

Page 2

for Rule 76a encompassed discovery not filed with a
court.

3. That concept was never a subject of any advance written

proposal in any agenda prepared for any Committee

meeting.

4. The inclusion of discovery in the rule on sealing court

records was expressly tabled by a majority of all

members present at the meeting on Friday 9, 1990, on

motion of Justice Peeples. That meeting was attended

by 25 of 36 members of the Supreme Court Advisory
Committee.

5. Notwithstanding the February 9 vote to table, a majori-

ty of the 20 members who attended the smaller meeting

on Friday, February 16 voted to reopen the question.

The matter then passed by narrow majority vote of 10 to
7 with less than half the full membership attending and
voting. None of the four member judges of the commit-

tee was able to attend the February 16 meeting.

6. The proposal was not published for comment from the
bench and bar.

The chair, upon Justice Peeples' motion to table, had on

February 9 assigned the matter of sealing discovery in pending

cases to a Special Subcommittee to be co-chaired by Justice

Peeples and Steve McConnico (Chair of the Standing Subcommittee

over Discovery Rules) during the 1990-1991 biennium pursuant to

recommended rules changes to be effective in 1992, and all

members who volunteered to serve on the committee were appointed

to that Special Subcommittee.

If the proposal is adopted in conjunction with proposed new

Rule 76a the following consequences, I believe, inevitably
follow:

1. In any case in which there is enough interest for the

press to intervene to block the sealing of discovery an

argument will be made that the case "concerns" some

aspect of "public health and safety." How then is a

trial judge to predict when to follow Rule 76a and when

not to follow 76a. In my judgment, to be safe, the

trial judges will need to follow Rule 76a in every case

because, if that is not done, in any high interest

case, someone (and that includes non-parties) can even

subsequently posture an argument that "public health

and safety" was "concerned" and bring it by way of

criticism of the court itself as well as the parties.
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2. Accordingly, the proposed change to Rule 166b(5) will

permit, if not require, Rule 76a hearings on perhaps

every motion for protective order seeking confidential-

ity of discovery materials. The parties will not be

able to agree on confidentiality because the parties,

like the court, cannot predict the meaning or scope of

the words "concerning" and "public health and safety."

3. Any person or entity, whether or not a party and

whether or not affiliated with the press, can "inter-

vene" to un-seal or un-do a confidentiality order and

generate a new hearing. Thereafter, that same or any

other person or entity can come in again and intervene

to un-do or un-seal a confidentiality order, and so on.

4. Every time a hearing is held the ruling is subject to

an independent appeal, together with all attendant

costs, distractions from progress in the trial, and

delays.

In any particular case, there could be an infinite number of

discovery hearings provoked even by outsiders to the litigation

who intervene for the specific purpose of discovery hearings and,

following such hearings, an infinite series of pending appeals,.

all prior to the time if ever the case reaches trial.

Is every law office in Texas made the subject of scrutiny

and access by members of the press and anyone else who wants to

look at discovery if discovery in a case is not made the subject

of a Rule 76a protective order? If to seal discovery a public

hearing must be held, does not the public have an interest in.

that discovery? If the public has an interest in the discovery

and it is located in a law office and is not the subject of a

protective order, then is it subject to inspection by anyone at

any reasonable time? How long after a case is over must this

"public" discovery be retained by a lawyer? Is the lawyer,

acting as an officer of the court, in his role as custodial

attorney for the discovery, placed in that role for eternity, and

whether or not the case ever goes to trial? Do the lawyers

provide eternal financing, or is there to be some public support

for retention of this "public" discovery? Is more concern for a

degree of confidentiality also more supportive of Texas estab-

lished policy of open discovery as between parties? These are

questions which, together with others,..were raised in the

committee debate, but were all left unresolved.

I believe this to be the only occurrence in the history of

the Committee where such a broad sweeping and burdensome change

has been recommended by the Committee with so little study and

consideration.
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Your chair believes that this matter should be reposed where

it was left at the end of the February 9 meeting, i.e. in the

hands of the Special Subcommittee to be carefully studied and

reported on during the next biennium pursuant to 1992 rules
revision.

As you know, I serve altogether at the will of the Court and

seek only to achieve the purposes expressed in Rule 1. The Rules

are the Courts'. Not mine nor the Committeels. I hope we have

succeeded for the most part in offering improvement.

Very truly yours,

LHSIII:gc

C:/DW4/LHS/LETTERS/297.DOC

xc: All Supreme Court Advisory Committee Members
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MINUTES OF THE

SUPREME COURT ADVISORY COMMITTEE

FEBRUARY 16, 1990

The Advisory Committee of the Supreme Court of Texas con-

vened at 8:00 o'clock a.m. on Friday, February 16, 1990, pursuant

to call of the Court.

Members present: Chair Luther H. Soules III, Justice Nathan

L. Hecht, Justice Lloyd Doggett, Gilbert T. Adams, Jr., Pat

Beard, Doak Bishop, David Beck, Elaine Carlson, John E. Collins,

Tom H. Davis, Kenneth Fuller, J. Hadley Edgar, Charles F. Her-

ring, Franklin Jones, Jr., Russell McMains, Charles Morris, Tom

L. Ragland, Anthony Sadberry, Broadus A. Spivey, Harry L.

Tindall, and Sam D. Sparks. Also present were Pat Hazel, Tom

Leatherbury and Holly J. Halfacre.

Members absent were: Chief Justice Austin McCloud, Judge

Solomon Casseb, Jr., Judge Sam Houston Clinton, Judge David

Peeples, Judge Raul Rivera, Michael A. Hatchell, Vester T.

Hughes, Jr., Harry Reasoner, Frank Branson, William V. Dorsaneo

III, Gilbert Low, Steve McConnico and John M. O'Quinn.

A request for amendment to proposed TRCP 206 was reported

on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court not promulgate the requested

amendment.

A request for amendment to proposed TRCP 216 was reported

on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court not promulgate the requested

amendment.

An assignment was made to all subcommittees to study and

report on a uniform way to spell "non-jury".

A request for amendment to proposed TRCP 245 was reported

on, motion was made, and the committee voted House to 1 to

recommend that the Supreme Court not promulgate the requested

amendment.

A request for amendment to proposed TRCP 296 was reported

on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court not promulgate the requested

amendment.

A request for amendment to proposed TRCP 306 was reported

on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court promulgate the requested amend-

ment.

c:/dw4/scac/minutes/hjh
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A request for amendment to proposed TRCP 298 was reported

on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court promulgate the requested amend-

ment.

A request for amendment to proposed TRCP 297 was reported

on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court not promulgate the requested

amendment.

A request for amendment to proposed TRCP 305 was reported

on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court promulgate the requested amend-

ment.

A request for amendment to proposed TRCP 308a was reported

on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court not promulgate the requested

amendment.

A change in the comment to TRCP 305 was unanimously recom-

mended.

A request for amendment to proposed TRCP 200 was reported

on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court not promulgate the requested

amendment.

A request for amendment to proposed TRCE 614 was reported

on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court promulgate the requested

amendment.

A request for amendment to proposed TRCP 208 was reported

on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court not promulgate the requested

amendment.

A request for amendment to proposed TRCE 703 was reported

on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court not promulgate the requested

amendment.

A request for amendment to proposed TRCP 534 was reported

on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court promulgate the requested amend-

ment.

A request for amendment to proposed TRCP 536 was reported

on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court not promulgate the requested

amendment.
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A request for amendment to proposed TRCP 536a was reported

on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court not promulgate the requested

amendment.

A request for amendment to proposed TRCP 749c was reported
on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court promulgate the requested amend-

ment.

A request for amendment to proposed TRCP 749a was reported
on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court promulgate the requested amend-
ment.

A request for amendment to proposed TRCP 751 was reported
on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court promulgate the requested amend-
ment.

A request for amendment to proposed TRCP 76a was reported

on, motion was made, and the committee voted 11 to 4 to recommend

that the Supreme Court promulgate the requested amendments to

paragraphs C, D, and E and the committee voted 12 to 3 to recom-

mend that the Supreme Court promulgate the requested amendments

to TRCP 76a as a whole.

A request for amendment to proposed TRCP 166(b) (5) was

reported on, motion was made, and the committee voted 10 to 7 to
recommend that the Supreme Court promulgate the requested amend-
ment.

A request for amendment to proposed TRCP 271-275 was report-

ed on, motion was made, and the committee voted 13 to 1 to

recommend that the Supreme Court promulgate the requested amend-
ment.

A request for amendment to proposed TRCP 167a was reported
on, motion was made, and the committee voted House to 1 to

recommend that the Supreme Court promulgate the requested amend-
ment.

A request for amendment to proposed TRAP 4 was reported on,

motion was made, and motion died for lack of a second.

A request for amendment to proposed TRAP 9 was reported on,

motion was made, and the committee voted unanimously to recommend

that the Supreme Court not promulgate the requested amendment.

A request for amendment to proposed TRAP 12 was reported on,

motion was made, and the committee voted unanimously to recommend

that the Supreme Court not promulgate the requested amendment.
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A request for amendment to proposed TRAP 20 was reported on,

motion was made, and the committee voted unanimously to recommend

that the Supreme Court not promulgate the requested amendment.

A request for amendment to proposed TRAP 40 was reported on,

motion was made, and the committee voted unanimously to recommend

that the Supreme Court not promulgate the requested amendment.

A request for amendment to proposed TRAP 41 was reported on,

motion was made, and the committee voted unanimously to recommend

that the Supreme Court promulgate the requested amendment.

A request for amendment to proposed TRAP 46 was reported on,

motion was made, and the committee voted unanimously to recommend

that the Supreme Court promulgate the requested amendment.

A request for amendment to proposed TRAP 47 was reported on,

motion was made, and the committee voted unanimously to recommend

that the Supreme Court promulgate the requested amendment.

A request for amendment to proposed TRAP 49 was reported on,
motion was made, and the committee voted unanimously to recommend

that the Supreme Court promulgate the requested amendment.

A request for amendment to proposed TRAP 51 was reported on,

motion was made, and the committee voted unanimously to recommend

that the Supreme Court not promulgate the requested amendment.

A request for amendment to proposed TRAP 52 was reported on,

motion was made, and the committee voted unanimously to recommend

that the Supreme Court not promulgate the requested amendment.

A request for amendment to proposed TRAP 53 was reported on,

motion was made, and the committee voted unanimously to recommend

that the Supreme Court not promulgate the requested amendment.

A request for amendment to proposed TRAP 54 was reported on,

motion was made, and the committee voted unanimously to recommend

that the Supreme Court not promulgate the requested amendment.

A request for amendment to proposed TRAP 57 was reported on,

motion was made, and the committee voted unanimously to recommend

that the Supreme Court not promulgate the requested amendment.

A request for amendment to proposed TRAP 72 was reported on,

motion was made, and the committee voted unanimously to recommend

that the Supreme Court not promulgate the requested amendment.

A request for amendment to proposed TRAP 74 was reported on,

motion was made, and the committee voted unanimously to recommend

that the Supreme Court promulgate the requested amendment.
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A request for amendment to proposed TRAP 90 was reported on,

motion was made, and the committee voted unanimously to recommend

that the Supreme Court not promulgate the requested amendment.

A request for amendment to proposed TRAP 91 was reported on,

motion was made, and the committee voted unanimously to recommend

that the Supreme Court not promulgate the requested amendment.

A request for amendment to proposed TRAP 100 was reported

on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court promulgate the requested amend-

ment.

A request for amendment to proposed TRAP 130 was reported

on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court promulgate the requested amend-

ment.

A request for amendment to proposed TRAP 131 was reported
on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court not promulgate the requested
amendment.

A request for amendment to proposed TRAP 132 was reported
on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court not promulgate the requested

amendment.

A request for amendment to proposed TRAP 133 was reported
on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court promulgate the requested amend-
ment.

A request for amendment to proposed TRAP 181 was reported
on, motion was made, and the committee voted unanimously to

recommend that the Supreme Court promulgate the requested amend-
ment.

Motion was made and the committee voted unanimously to

recommend that the Supreme Court adopt the amendments to the

rules promulgated by the Court of Criminal Appeals on June 5,
1989.

A request for amendment to TRCP 13 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRCP 20 was reported on, motion
was made, and the committee.voted unanimously to refer same to
the appropriate subcommittee.

A request for amendment to TRCP 45 was reported on, motion

was made, and the committee voted unanimously to recommend that

the Supreme Court promulgate the requested amendment.

c:/dw4/scac/minutes/hjh

I
I

I
I
I
I

I
I
I

I
I
I
I
I
I
I
I
I
ITab C--p. 541



I
I
I
I
I
I
I
I

I

I

I
I
I

I
I
1

I
I

I

A request for a new TRAP 76a was reported on, motion was

made, and the committee voted unanimously to refer same to the

appropriate subcommittee.

A request for amendment to TRCP 57 was reported on, motion

was made, and the committee voted unanimously to recommend that

the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 74 was reported on, motion

was made, and the committee voted unanimously to recommend that

the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 47 was reported on, motion

was made, and the committee voted unanimously to recommend that

the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 47a was reported on, motion

was made, and the committee voted unanimously to recommend that

the Supreme Court not promulgate the requested amendment.

A request for amendment to TRCP 63 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRCP 67 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRCP 98 was reported on, motion

was made, and the committee voted unanimously to refer same to

David Beck's subcommittee.

A request for amendment to TRCP 103 was reported on, motion

was made, and the committee voted unanimously to recommend that

the Supreme Court not promulgate the requested amendment.

A request for amendment to TRCP 324 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRCP 140a was reported on, motion

was made, and the committee voted unanimously to recommend that

the Supreme Court not promulgate the requested amendment.

A request for amendment to TRCP 156 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRCP 166b was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.
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A request for amendment to TRCP 166c was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRCP 167 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRCP 168 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRCP 169 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRCP 170 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRCP 176 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRCP 188 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRCP 206 was reported on, motion

was made, and the committee voted unanimously to refer same to

David Beck's and Steve McConnico's subcommittees.

A request for amendment to TRCP 215 was reported on, motion

was made, and the committee voted unanimously to refer same to

the Committee on Administration of Justice.

A request for amendment to TRCP 216 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRCP 241 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRCP 242 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRCP 243 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.
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A request for amendment to TRCP 249 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRCP 307 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRCP 324 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRCP 696 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRCP 698 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRCP 708 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRCP 744 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRCP 792 was reported on, motion

was made, and the committee voted unanimously to recommend that

the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 176 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

The subject of electronic filing in all courts was reported

on, motion was made, and the committee voted unanimously to refer

same to the appropriate subcommittee.

The subject matter of the letter from Frank G. Evans to

Chief Justice Thomas R. Phillips ( page 737 of February Agenda)

was reported on, motion was made, and the committee voted unani-
mously to refer same to the appropriate subcommittee.

A request for amendment to TRAP 3(b) was reported on, motion

was made, and the committee voted unanimously to recommend that

the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 4 was reported on, motion

was made, and the committee voted unanimously to recommend that

the Supreme Court promulgate the requested amendment.
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A request for amendment to TRAP 5(b)(5) was reported on,

motion was made, and the committee voted unanimously to recommend

that the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 11 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRAP 12 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRAP 13 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRAP 16 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRAP 40 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRAP 41(a)(2) was reported on,

motion was made, and the committee voted unanimously to refer

same to the appropriate subcommittee.

A request for amendment to TRAP 41(b) was reported on,

motion was made, and the committee voted unanimously to recommend

that the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 42(a)(3) was reported on,

motion was made, and the committee voted unanimously to refer

same to the appropriate subcommittee.

A request for amendment to TRAP 43(g) was reported on,

motion was made, and the committee voted unanimously to refer

same to the appropriate subcommittee.

A request for amendment to TRAP 44 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRAP 46(e) was reported on,

motion was made, and the committee voted unanimously to refer

same to the appropriate subcommittee.

A request for amendment to TRAP 48 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.
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A request for amendment to TRAP 51(c) was reported on,

motion was made, and the committee voted unanimously to refer

same to the appropriate subcommittee.

A request for amendment to TRAP 53(k) was reported on,

motion was made, and the committee voted unanimously to refer

same to the appropriate subcommittee.

A request for amendment to TRAP 80(c) was reported on,

motion was made, and the committee voted unanimously to refer

same to the appropriate subcommittee.

A request for amendment to TRAP 54 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRAP 57 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRAP 61 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRAP 72(i) was reported on,

motion was made, and the committee voted unanimously to refer

same to the appropriate subcommittee.

A request for amendment to TRAP 74(h) was reported on,

motion was made, and the committee voted unanimously to refer

same to the appropriate subcommittee.

A request for amendment to TRAP 75(f) was reported on,

motion was made, and the committee voted unanimously to refer

same to the appropriate subcommittee.

A request for amendment to TRAP 86 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRAP 87 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRAP 88 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A request for amendment to TRAP 120 was reported on, motion

was made, and the committee voted unanimously to refer same to

the appropriate subcommittee.

A report on the reformatting of the Texas Rules of Civil

Procedure with numerical order of Federal Rules of Civil
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Procedure was made, motion was made, and the committee voted

unanimously to refer same to the appropriate subcommittee.

Meeting adjourned.
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TO: Texas Supreme Court Advisory Committee 

( FROM: 	 Chuck Herring 
Lefty Morris 
Co-Chairs; Ad Hoc Subcommittee on Sealing of Court 
Records 

DATE: February 	9, 1990 

RE: Proposed 	Rule 76a, Sealing Court Records 

I. Introduction. The Texas Legislature adopted section 22.010 

of the Texas Government Code effective September 1, 1989. 

Section 22.010 provides as follows: 

SEALING OF COURT RECORDS. The Supreme Court shall 
adopt rules establishing guidelines for the courts of 
this state to use in determining whether in the 
interest of justice the records in a civil case, 
including settlements, should be sealed. 

Accordingly, the Texas Supreme Court submitted the issue to 

the Advisory Committee for recommendation and ~hairman Luke( 
Soules appointed a subcommittee to propose a draft rule. The 

subcommittee conducted two public hearings, on November 18, 

1989 and December 15, 1989, and also received substantial input 

at the Texas Supreme Court's public hearing on November 30, 

1989. Twenty-seven participants, including several 

representatives of public interest and citizen's groups, as 

well as several media attorneys and representatives, attended 

and provided valuable input at the hearings. (A list of 

participants is enclosed as Attachment "I.") The subcommittee 

accumulated several hundred pages of draft proposals, court 

decisions, law review commentaries and position statements from 

many sources. 

00792 ' 
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We have attached as Attachment "A" a draft proposal for a 

( new Rule 76a, concerning sealing of court records. Because 

most of the subcommittee members were unable to attend all of 

the committee hearings, this draft is mere.ly the Co-Chairs' 

effort to consolidate the hard work of many other participants 

on points that came the closest to a consensus. 

Attached hereto as Attachments ItB" through "H" are the most 

current other drafts that we have received from various 

participants. Attachments "I-I" through "1-16" are selected 

letter comments received from several sources. 

II. Draft Rule. The draft rule attached as Attachment "A" 

defines the, "compelling need" and "protectible interests" 

standards (paragr~phs (A) (I) and (A) (2)) that the moving party 

( must meet to obtain an order sealing "court records," which the 

rule also defines (paragraph (A}(3}). The draft also provides 

procedures for the motion to seal (paragraph (B}(2}), notice to 

the public (paragraph (B) (2)) and the hearing required before 

court records may be sealed (paragraph (B}(l}). The draft 

further provides for specific findings (paragraph (B}(4}), sets 

out the requirements for sealing orders (paragraph (B}(5}), and 

provides for emergency temporary sealing orders (paragraph 

(B}(3}). Finally, the draft specifies the trial court's 

continuing jurisdiction (paragraph (C)) and the parties' appeal 

rights (paragraph (D}). 

- 2 ­
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A. Compelling Need and Protectible Interests. The 

( "compelling need" standard adopted in paragraph (A) (1) 

recognizes a strong presumption that court records are open to 

public scrutiny. The rule also recognizes that the right to 

inspect and copy court records is not absolute, and that courts 

have supervisory powers over their own files. 

Paragraph (A)(l) requires that the movant satisfy four 

specified requirements. The "protectible interests" 

specifically enumerated in paragraph (A) (2) are an attempt to 

draw attention to special problem areas -- such as family law 

and tort cases involving sexual abuse of children, and trade 

secrets cases -- in which sealing is sometimes necessary. 

B. "Court Records." In paragraph (A) (3) the draft 

defines the "court records" that are subject to this rule as 

( •
materials filed of record in any civil state court, and 

excludes discovery materials. As noted below, however, the 

Co-Chairs could not agree on this treatment of discovery 

materials. 

C. Motion, Notice. Paragraph (B}(2) provides the 

procedure for motion and notice. After filing a motion to 

seal, the moving party posts a public notice at the location 

where notices for meetings of county governmental bodies are 

posted, at least fourteen days before the date set for 

hearing. The rule also specifies the contents of the notice 

and requi res that a copy be served on the clerk of the Texas 

Supreme Court, who shall post the notice in a public place. 

- 3 ­
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D. Temporary Sealing Orders .. Paragraph (B)(3) provides 

( 	 the procedure for emergency temporary sealing orders in those 

instances when there is insufficient time to comply with the 

normal notice and hearing procedure set out in (B)(l) and 

(B)(2). The procedure is based upon temporary restraining 

order practice as set out in Rule 680. 

E. Sealing Order, Findings. Paragraphs (B)(4) and (B)(S) 

require specific findings and other matters to be set forth in 

the sealing order. 

F. Continuing Juri sdiction« Appea 1. Because a number of 

challenges to sealing orders have failed pn procedural grounds 

after trial courts have lost plenary jurisdiction, the rule 

provides for continuing jurisdiction in the .trial court and 

sets out specific procedures for appeal of sealing decisions. 

( 
III. Unresolved Issues. Matters on which the Co-Chairs could 

not agree were: 

whether the rule should apply to discovery materials, and 
thus also whether to amend Rule 166b(S) (which now provides 
for orders that "for good cause shown results of discovery 
be sealed or otherwise adequately protected; that its 
distribution be limited; or that its disclosure be 
restricted"); 

whether the rule should apply to settlements that are not 
filed of record; 

whether the showing of "compelling need" should be by a 
preponderance of the evidence or by clear and convincing 
evidence; 

whether 	 the reference to "trade secrets" as a "protectible 
interest" should be broadened to apply to other intangible 
property 	rights. 

- 4 ­
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IV. Conclusion. The attached draft is the result of hundreds of 
( hours of work and input from many persons, but as with almost 

any compromise, it is certainly imperfect and in some respects 

cumbersome. Because the rule inevitably involves a difficult 

and delicate balance of public access and private interests, 

the draft reflects many important policy decisions that we want 

the Advisory Committee to feel free to rethink and rewrite. We 

will both be present at the Advisory Committee meeting to 

explain the draft in detail as well as other options that were 

presented to the subcommittee. 

( 

- 5 ­
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PROPOSED TEXAS RULE OF CIVIL PROCEDURE 76a: 

COURT RECORDS 


A. 	 Definitions 

1. Compelling Need: "Compelling Need" means the

I existence of a specific protectible interest which overrides 
the presumption that all court records are open to the general 
public. The moving party must establish the following: 

1 (a) 	 that a specific interest of the person or 
entity sought to be protected by the sealing 
of the court records clearly outweighs the 

t 
I interest in open court records and the 

specific interest will suffer immediate and 
irreparable harm if the court records are 
not sealed; 

h 
(b) that no less restrictive alternative will 

adequately protect the specific interest of1 the person or entity sought to be protected; 

(c) 	 that sealing will effectively protect the 
specific interest of the person or enti ty1 sought . to be protected without being 
overbroad; and 

, '1 

1· (d) that sealing will not restrict public access 
. ( to information that is detrimental to public 

health or safety, or to information 
concerning the administration of public 
office or the operation of government that 
violates any law or involves misuse of 
public funds or public office. 

2. 	 Protectible Interests: "Protectible interests" 
which may be the basis of an order under this rule include, but
1 are not limited to, the following: 


(a) 	 a right of privacy or privilege established 
by law, including but not limi ted to, 
privileges established by these rules or by 
the Texas Rules of Civil Evidence; 

(b) 	 constitutional rights; 

1 	 (c) trade secrets; 

(d) the protection of the identity or privacy of 
an individual who has been the subject of a

1 sexually related assault or injury. 

Ie 
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1 3. Court Records: For purposes of this rule, the 
term "court records" shall include all documents and records 
fi led in connection with any matter before any civi I court in 

i 

j( the State of Texas. This rule shall not apply to discovery 
materials not filed with a court or to documents filed with a 
court in camera solely for the purpose of obtaining a ruling on 
the discoverability of such documents. 

B. Unless provided to the contrary by statute or other 
law, before a judge may seal any court records, the followingj prerequisites must be satisfied: 

1 

1. Hearing: A hearing shall be held in open court, 
open to the public, at which the parties may present evidencet to support or oppose the motion to seal court records; however, 
the hearing may be conducted in camera upon request by any 
party, if the court finds from affidavits submitted or other:i evidence that an open hearing would reveal the information 
which is sought to be protected. At the hearing the court may 
consider affidavit evidence if the affiant is present and 
available for cross examination. Any person, not a party, 
desiring to support or oppose the sealing of court records, may 
intervene for the limited purpose of participating in the 
hearing and in any subsequent proceedings involving the motion1 to seal or the grant or denial of a sealing order. 

2. Notice: The party seeking sealing 'shall flile aj 	 w~itten motion in support of the sealing request. After filing 
the motion, the moving party shall post a public notice at the(, place where notices for meetings of county governmental bodies 
are requi red to be posted, at least fourteen days before theI date set for the hearing, stating that a hearing will be held 
in open court on a motion to seal court records, stating that 
any person has an opportunity to appear and be heard concerningI the sealing of court records, and stating the specific time and 
place of the hearing, the genera I type of case, the style of 
the case, and the case number. After posting such notice, the

J moving party shall file a copy of the notice with the clerk of 

i 
the court in which the matter is pending and shall serve a copy 
of the notice wi th the clerk of the Texas Supreme Court, who 
shall post the notice in a public place. 

3. Temporary Sealing Order: A temporary sealing 
order may be entered without the hearing or public noticeI provided for in paragraphs (B) (1) and (B) (2) above, upon the 
filing of a sworn motion showing compelling need and that 
immediate and irreparable harm will result before notice can be 
posted and a hearing can be held as otherwise provided herein.I Whenever possible, the moving party shall serve the motion upon 
any other party who has already appeared. Every temporary 
sealing order granted wi thout posted notice or public hearingj shall be 	 filed, shall be endorsed with the date and hour of 

iC 
- 2 ­
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3( 
1 iss~ance, shall contain the findings required by paragraph 

, (8) (5), shall state why the order was granted without notice, 
and shall expire by its terms no more than fourteen days after 
its issuance, unless within the time so fixed, for good cause 
shown, the order is extended for a longer period. The reasons 
for the extension shall be entered of record. No more than one 
extension may be granted unless subsequent extensions areJ unopposed. If a temporary sealing order is granted without 
public notice and hearing, a motion for sealing order shall be 
filed, notice provided and a hearing set as elsewhere provided 
in these rules. On two days' notice to the party who obtained 
the temporary sealing order or on such shorter notice to that 
party as the court may prescribe, any person, whether or not a 
party to the lawsuit, may move dissolution or modification of 
the order and in that event the court shall proceed to hear and 
determine such motion as expeditiously as the ends of justice 
require. 

4. Findings: In order to seal court records, .the 
court shall make specific findings demonstrating that a

J 	 compelling need has been shown, but the findings shall not 

reveal the information sought to be protected. 


5. Sealing Order: A sealing order shall be specific 
and shall state the case number, the style of the case, the 
specific findings, the conclusions of law, the time period fOT 
which the sealed portions of the court records are to remain 
sealed, and shall identify those portions of the court records 
which are to be sealed and those portions which are to remain 
open. The order shall not reveal the information sought to be 
protected. The motion to seal and the sealing order shall 
remain in the open portion of the file. 

C. Continuing Jurisdiction: Any person may intervene asJ 	 a matter of right at any time before or after judgment in 

connection with any motion to seal or to unseal court records. 

Notwithstanding the rights of appeal provided in this Rule, a


I 	 court that enters a sealing order maintains continuing 

jurisdiction to enforce, alter, or vacate that order. 


D. Appeal: Except as to a temporary sealing order underI 	 paragraph (8)(3), any sealing order, any sealing prOV1Slon 

contained in any judgment, and any order granting or denying a 

motion to alter, vacate or enforce a sea ling order shall be
J 	 deemed to be a separate and independent final judgment and 

shall be subject to immediate and independent appeal by any 

party or intervenor who has requested, supported or opposed any


) 	 sealing order. 

) 
0699S/47-49
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P R O C F, E D I N G S

Friday, February 16, 1990

CHAIRMAN SOULFS: Let's come to order, and I

thank everyone for being here at ten after 8:00 on Friday

morning. We wi l l send a sign-up sheet around a l i ttl e bit

later.
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What I thought we would do by way of approaching

this thing this morning would be to try to finish our old

business, which includes sealed records and the charge,

first. Now, Lefty is doing a redraft of the sealed records

now. I believe he and Holly are working on that together.

And Hadley and Elaine and i finished Wednesday afternoon, I

guess it was --

MR. EDGAR: Late.

CHAIRMAN SOULES: Pardon?

MR. EDGAR: Late Wednesday.

CHAIRMAN SOUI,ES: Late Wednesday afternoon

after having some good conversations through the week

together, the draft of the charge rules. And in fairness, I

would approach this that we would put those later in the

morning so that everybody has a chance, whenever you can

catch a moment, to look at those and see how you kind of feel
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about them, and understand and absorb them before we talk

about them. If that is al l. ri.ght with the Committee, then

the only other old business that we have is in the agenda in

the front part of the bi.g book.

With that in mind, then what we would -- T would

propose is that we would start with probably -- we)), Harry

has got something that is rewritten, too. We need to come

back to that. Maybe we will wait and take a look at that,

but he certainly needs to have that done this morning --

start with the 1989 rules that we did not finish last time,

and then next, in whatever order we want to take them up, do

the sealed records, the charge, and Harry's 167 -- is it A,

Harry?

CHAIRMAN SOULES: And I am open for anybody's

comments on how you thi.nk maybe better we could organize this

morning.

MR. EDGAR: Mr. Chairman, I move that we

proceed as you just outlined.

CHAIRMAN SOULRS: Been moved. Is there a

second?

CHAIRMAN SOULES: Okay. Those in favor say

"Aye."

• •
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we don't take a long break.

CHAIRMAN SOULF.S: Okay. We are ready to

proceed. Let's get everybody back in.

We are ready to proceed now, as the vote was

this morning to move then to the TRAP rules, and the Chair

recognizes Lefty.

MR. MORRIS: Well, Luke, as you know, we

discussed in the interim, I would like to move at this time

to go ahead and proceed to the sealing of court records so we

can get this over with and not have to deal with it again

perhaps tonight or even possibly tomorrow, while everyone is

still fresh. Z understand in the TRAP rules it is not going

to be much controversy and there may be a great deal of

discussion on sealing court records. For that reason, I move

that we proceed at this time.

MR. SPARKS (SAN ANGFLO): First, does your

motion include changes to do with -- necessarily with 166?

MR. MORRIS: No. At this time, Sam, just

sealing the court records that I have got in front of me.
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MR. BEARD: Mr. Chairman --

CHAIRMAN SOULFS: Let me -- Okay. Pat Beard.

MR. BEARD: -- I think we ought to get rid of

everything else. We spent, what, four hours on seali.ng of

records, or longer, the other day?

MR. HFRRTNG: Fight hours.

MR. BEARD: Fight. Whatever. T,et's get all

of this stuf.f out of the way and then go back to something we

have already spent all that time on.

CHAIRMAN SOULFS: The motion has been made and

seconded to change the agenda from the way we voted this

morning, was which was to proceed through the o]d rules and

then take sealed records, charge, and this 167(a) item.

MR. SPIVFY: I thought the motion was to take

it up. Wasn't that Lefty's motion?

CHAIRMAN SOULFS: And the motion now is to

change that order to take up sealed records presently.

records, right.

CHAIRMAN SOUI.FS: Okay. Let me see by hands

how many want to vary from this morning. One, two, three,

four, five, six, seven -- I am sorry, I Jost count. One,

two, three, four, five, six, seven, eight, nine, ten.

How many want to stay with what we had? Al) right.

I would like to have -- does anyone want to make a motion
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that we put time constraints on the upcoming records debate

on sealed records --

MR. COLLINS: Why do we want --

CHATRMAN SOULFS: -- so that we do not run out

Mr. Chairman? We haven't put any time constraints on

CHAIRMAN SOULF:S: We]], because we haven't

gotten to so many other things, that is why. And if you

don't want to do it, you don't have to do it.

MR. SP'CVEY: '{ have got a problem. Let's

don't get into a technical battle and tab]ing the thi.ng.

Let's get it up, vote it up or down, and get it over with.

CHATRMAN SOULRS: A)] right. As I understand,

Lefty, you want to take up now the text of the rule that is

before us, 7 -- Rule 76(a) --

MR. MORRTS: Yes.

CHATRMAN SOULFS: -- and to proceed with that

and not yet take up the discovery points, T mean the 166(b)

and so forth.

MR. MORRIS: I think that is part of it.

CHAZRMAN SOULES: Okay.

MR. DAVIS: That is part of it.

CHAZRMAN SOULES: Okay. Let's preceed then
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with your motion, your motion as it was voted on.

MR. EDGAR: May I ask a question of the

co-Chairs? How does the proposal we now have before us

differ from the proposal which we debated last week?

MR. MORRIS: This is what we have passed.

MR. EDGAR: In toto?

MR. MORRIS: This is in toto. This is exactly

what -- we have the record here, these are the minutes, this

is what passed. So everything in here is something we have

already voted on and voted for. That doesn't mean it is in

concrete, but this is what you are looking at.

CHAZRMAN SOULF.S: A)) right. For the

record -- for the record, 76(a), that you have on your desk

in front of you, is the composite of our votes last Friday

and Saturday relating to sealed records.

MR. DAVIS: What are we going to be asked to

do?

CHAIRMAN SOULRS: And I don't know.

MR. HERRING: We have a few things we didn't

get to last time dealing with the draft, the overall draft.

We have a few technical corrections based on the way it has

ended up being printed out.

Wel l. ,].et me run through a coupl e of things qui ckl y

that I don't think there is much controversy about. There

was some language that Dorsaneo had put together that was

•
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circulated around that deals with continuing jurisdiction,

and that is Paragraph C, 3' believe, in the rule, whi.ch is on

the next to the last page of the packet that was handed out.

And T think our recommendation is Ri)) had proposed

a change in that continuing jurisdiction. T think it worked

with Justice noggett. If you have that sing)e page that was

handed around, it has continuing jurisdiction and appeal.

They had worked on that, but T think in our discussion this

morning, we decided we ought to just keep C as it appears in

the draft that is ci rcu) ated with one excepti on , and that is

on the third line from the bottom, and this is the next to

the last page, we have that introductory clause which I think

we determined is not necessary, which says, "Notwithstanding

the rights of appea) provided in this Rule," and we wou) d

simply strike that clause and capitalize the next word, which

is °A.°

So it would now read "A court that renders a

sealing order maintains continuing jurisdiction to enforce,

alter, or vacate that order." Ri)J had a]itt)e bit

different language, but in talking about it, we really can't

see that we need to make any change in C unless someone e)se

feels differently.

CHAJRMAN SOUJ.F.S: Okay.

MR. HERRTNG: So we would -- we would move

that we strike that )anguage I just referred to, Luke, and
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adopt C as it is written in the draft otherwise.

MR. MORRIS: I second.

CHATRMAN SOUT,ES: Moved and seconded.

Discussion? Rusty.

MR. HERRING: That one c]ause coming out,

Rusty, in the third line from the bottom, the introductory

clause.

MR. McMATNS: The -- whether or not you do,

whether or not you have that language or the language of 8i11

primarily depends on what it is you are talking about being

able to appeal from, because the problem T have is that when

you say down here that "A court that renders the sea]ing

order maintains continuing jurisdiction to enforce, alter, or

vacate," then to the extent you have any ri.ghts to appeal

based on any decisions, you could have a continuing sequence

of appeals by a number of different parties, integra]Jy

related issues between dealing with how you characterize

continuing jurisdiction and how you -- how you effectuate the

appellate process.

So I mean I understand what you are trying to

say from the standpoint of the continuing jurisdiction, but

when you then try and figure out some way to make it a fi.nal

judgment or a judgment that is appealable in some fashion,
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any order that they render by any -- you could have 18

different appeals by 18 different intervenors if each come in

at different times. And that -- I am really not sure anybody

wants that much clogging going down the pike.

MR. HFRRING: Well, I think we felt that there

probab].y wasn't that much difference between Ril)'s language

and ours that deal with a separate issue and really didn't

anticipate that you are like3.y to have 18 separate appea]s.

We were going to try to open it up, let everybody intervene.

If they want to appeal, have an appeal.

The big problem the press has faced, as you

know, is that in every case that has been decided by an

appellate court in Texas, they have found that plenary

jurisdiction in the trial court has expired and there has

been no meaningful review, and the press has not found out

until afterwards. And so we are trying to open it up and

maybe it goes too far and maybe it poses that danger. I

think we were wi2ling to take that risk.

MR. McMAINS: It is kind of temporable. I

mean it is like a -- it is like a forever temporary

injunction.

MR. McMAINS: And I just think that is -- t

really think that is overstating the access that is intended

to be accomplished. Bill was going to try and, T think, do a
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proposal in his alternative C, which t think people have.

MR. HFRRJNG: It shouJd be on this sing)e

sheet.

MR. McMASNS: Yes, on the sing)e sheet, where

it just describes the continuing jurisdiction, "has

continuing jurisdi cti on before or after judgment to determine

claims of access to court records." Z realize that leaves it

open, but when you are so specific as to say that "to

enforce, alter, or vacate the order," first of all, that

doesn't give you any standard.

I mean do you have to have -- if you have got a

motion, let's say that he didn't sea) it. Then the party is

going to start the process over again, you start all of the

notices over again, and everything else just by moving to

vacate the order refusing to seal. You go through another

proceeding. I mean --

MR. HRRRJNG: I think this draft is about as

wide open as it can be to a1Jow -- to a).Jow appea).s. And if

you want to cut it back, if you can -- if you can describe

for us how the second sentence -- Ri)1's first sentence is

inconsistent with the intervention right as it had been

created earlier in the ru)es, so that is why we didn't go

with that. The second sentence --

MR. McMAINS: Yes, I wasn't worried about the

first sentence.

•
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MR. HERRING: Right.

MR. McMAINS: Just the second sentence.

MR. HERRING: Just the second sentence. You

might describe how you understand that would limit the

appeals and we can talk about that.

MR. McMA7NS : We) ), a) ) this does is indicate

the court has continuing jurisdiction, but it doesn't attempt

to define, you know, to enforce, a)ter, or vacate in )anguage

that is so much akin to temporary injunctions. I mean I

MR. HERRING: Well, we haven't gotten to the

appeal section yet.

MR. McMA7NS: I understand that, but the point

is that I -- any appeal remedy that you try and do is going

to be related to an order, and if you authori.ze a] ) of these

things expressly by order here under the aegis of continuing

jurisdiction, each separate ru)i.ng will, be appea7ab)e. You

can't limit it.

And all. I am trying to do is to not say what orders

you are talking about until we get to the appeal rights so

that we can be clear as to what your remedy is when there is

something done, because I think that it will be the sense of

the Commi.ttee, and 7 am pretty confident of the Court, that

they don't want 85 appeals coming down the pike on a single

pi ece of ] i tigati.on.
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MR. HERRTNG: Well, T don't think

realistically they are going to get 85 appeals.

MR. McMATNS: Why should -- why should one

person in the press -- I mean why should all the people in

the press do it at the same time? T mean why not one

newspaper take a crack at it, then if they fail, another

newspaper take a crack at it. And so T mean when you --

after about the fi.fth time that you have to jump through all

of these hoops, the judge is probably just going to give up

and say "Take i.t."

MR. HERRING: Wel.l, you know, the value of

that, I suppose --

MR. McMAZNS: You know, you can have the whole

shooting match.
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MR. SPTVBY: Does that solve your problem,

Rusty?

MR. HERRING: But apart from that, Rusty, if

you have got -- if you feel strongly about the language that

Bi} l. had drafted and can expl ai.n to me, or to Tom, or bef. ty,

how that limits it further, the appeals, we are not opposed

to this language.

MR. McMATNS: I am not saying that it limits

•
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it per se. I am saying that any limitation specifically

should be in what it is that we are appea7i.ng from.

MR. HERRING: Which is the next section of the

rule.

MR. McMAINS: I understand that, but when you

put this language in here, this makes it look exactly like a

temporary injunction. The cases do hold that you can go

back and move to modify, you can move to vacate, and

each one of those is separately appeal.ab3 e. There is no

way to draft an order for definition purposes in the

appeal part that is going to be able to be limited if

you have got this explicit language as to what the judge

can do.

I am not -- I am not saying that it i s a per se

limitation. I am just saying that it is inconvenient to use

this so explici.t)y that it is just that wide open. The

argument can always be made that it is that way.

MR. COLLINS: What 7anguage would you

recommend?

MR. McMAINS: We]_7., I mean the language he has

got, it just says that "It has continuing jurisdiction before

or after judgment to determine claims of access" --

MR. COLLINS: You mean on the single sheet?

MR. McMA7NS: Right.

MR. HBRRTNG: Yes, on the handout, Dorsaneo's
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wording.

MR. McMAINS: -- "to determine claims of

access to sealed court records and to enforce the court's

order." That is all it says.

Now, T realize that you can make the argument that

that is the same thi.ng, but this one is done much the way

that the temporary injunction stuff is done. It is kind

way we are going it treat it that --

MR. HERRING: Let's go on down to appeals and

we can take them both together. How about that?

MR. McMAINS: Well, Z just wanted you to

understand how related they are.

MR. HERRING: Fine. Well, let's take them

together. And the appeal language is on the single sheet.

There is no appeal provision in the rule printout that you

have. That was printed out from what we did ]ast time

because we never put any appeal language in.

And this language, again, is a product, I be.lieve,

of Bill, who is not here, and Justice Doggett, and if Judge

noggett is going to talking about it, we may defer to him and

let him explain what they were trying to do.

CHAIRMAN SOULES: Could we have an

understanding of that from Your Honor?
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JUSTZCE DOGGETT: Basically, the section on

appeal, I think, was discussed and then voted down with no

substitute last time. And Bi11 and I just went back and

looked at that section and recognized that we do need a way

other than mandamus to get this issue up to the appellate

courts and try to revise what was in the ori.ginal draft

slightly to accomplish that.

I do think, in terms of the continuing

jurisdiction, that there was a concern that you will remember

Chuck expressed in the Committee that there could well be

circumstances where Rusty has talked as if there might be two

appeals at the same time. There might be circumstances where

there is a need to go back and deal with this issue a year

after the case has been fi.naJ ].y resolved. That is why the

continuing jurisdiction matter is there, when perhaps a

problem with pub}ic health and safety is first brought to the

attention of the public, and so there may be a need for

multiple appeals, for multiple orders.

MR. HERRING: Rusty, why don't you talk about

this language? This was not our language, I guess it was

Bill's, and you might analyze that in light of your concern.

MR. McMAINS: RasicalJy you may recal7 we had

basic -- there are three notions for possible appellate

avenues. One is just don't say anything about it, but allow

it, in some manner it is enforced by mandamus jurisdiction or

Tab C--p. 572
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whatever, bring it within the aegis of mandamus rule. And

that you are not talking about appeal at a7.).

The other is to try and wrap it into what, in

essence, is the interlocutory appeal time tab] e, or the

accelerated appeal provision. That is an expedited process.

It is quicker and it gets expedited determination, for that

matter, in the courts themselves.

The third is just to severe an intervention because

the only people that are going to be appealing are people who

formally appear as parties, f_eel. strongJ.y enough to pay their

filing fees and actually show up, whatever. They are the

only people trying to participate anyway in the hearing, I

think is our -- the way, other than just watch, so was to

make that a final judgment, a determination of the

intervenor's case, a final judgment, and treat it as an

ordinary case to be contro]]ed by that.

That was kind of the option that everybody --

I mean that we had talked about amongst ourse]vees, if you

were going to provide an appellate group, that kind of made

perhaps a little more sense than the expedited stuff because

you are just dealing with a different time table, it is a

whole lot shorter fuse, and it is a]itt]e -- it also gets

extra treatment from the courts of appeals who probably

aren't all that excited about that.

Now, this is the first time T have seen this thing

•
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actually typed out. The only problem t have -- this doesn't

give, and maybe it was intended and perhaps you can speak to

that -- this doesn't give any remedies in terms of the denial

of sealing by appea7.. It is only if there are sealing. I

mean this particular appeal provision. It just says "Any

order sealing court records and denying access to an

intervenor," finally disposes of the claim of the intervenor

to have access to the records, severs the intervenor's c]aim

from any other claim and is appealable as a final judgment.

Now, it doesn't -- so if it ain't sealed, 3' mean if

the judge's determination is not to seal it, then there is no

remedy provided, whi.ch I assume means then that the remedy

there is by mandamus, and it is the only thing you can go on.

MR. FULLFR: And then just stay in 1 i mbo.

MR. McMAINS: There isn't any provisiori for

the temporary sea]ing part to apply beyond the date of the

hearing. So I mean the point is from that time on -- now,

you can theoretically, under mandamus practice, move for

temporary emergency relief from the court of appeals, but

you -- you know, for the order of temporary sealing, I

suppose, in conjunction with this mandamus jurisdiction.

That is -- this is a one-way appeal if they seal. as opposed

to not.

MR. HFRRING: Yes. And I don't know if --

MR. McMAINS: I suppose that was the theory --

• •
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one theory behind maybe you limit the appeal to some extent

because if you have been unsuccessful at sealing the records,

since he has continuing jurisdiction, you just go back and do

it again.

MR. FnGAR: Justice noggett, was it intended

to deny the right of this appeal to that type of situation or

was this --

JUSTICE nOGGFTT: It was apparently intended

in the original draft we were working off of.

MR. McMATNS: That maybe well be.

JUSTICE DOGGETT: The focus of the whole rule

was to provide a remedy to obtain openness. There is still

the right to mandamus, a trial judge and to seek a stay while

that mandamus is determined i f records have not been sealed

which should have been sealed, but I don't have strong

feelings about the issue, and I think it is one of those kind

of issues we need the advice of the Committee as to whether

you want to include it both ways.

MR. HERRTNG: I don't think the original draft

was limited to appeals from orders just denying sealing, at

least as I understood it. It had "any order granting or

overruling the motion to alter, vacate or enforce."

JUSTZCF, nOGGETT: Well, let's go with that

CHAIRMAN SOUt.FS: I have got Justice noggett
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suggests maybe that we pick up that language from the

ori_gina] proposa7 so that there would be appeals i n either

the granting of sealing or the denial of sealing.

MR. EDGAR: Do you want a consensus on that?

CHAIRMAN SOULES: And I guess we need a

consensus. How many fee) there should be appeals either way,

both ways? Four, five, six, seven, eight, nine, 10, 11, 12,

13 -- 14, and that does not count Harry twice, even though he

had both hands up.

MR. TINDALL: Sorry.

CHAIRMAN SOULES: How many feel it should be

only if sealing is granted should there be an appeal?

Well, that is unanimous, then, it should be

balanced both ways.

MR. EDGAR: I have a second question then.

CHAIRMAN SOULES: Okay. Hadley Edgar.

MR. EDGAR: -- did T understand you to make

reference here to accelerated appeals?

MR. McMAINS: Well, it is not in here. I am

saying we had -- there were -- there were three things we

talked about as to how avenue. One is if we left it silent,

would we just be going by way of mandamus. If we have a

specific appeal provision, then we could either try and do it
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by way of an interlocutory thing or we could try and do it

fina7. and go through the regu) ar final appea] system. This

was the one that was essentially opted for.

CHAIRMAN SOULES: Ken Fuller.

MR. FULLFR: -- I think that we have

been -- at least my mind set on this thing has sort of

been postjudgment in my thinking since that is where

most of the cases seem to come up. But I worry about

what I just voted for, and that is how about during the

pendency of the suit, one of the parties to the action

says, "Okay. Judge, we would ]ike to have the records

sealed." And let's assume further that the people who

appear on it are only the parties to the Jawsuat. T am

thinking of divorce cases, you don't have the paper

particularly interested one way or the other.

Are we going to create then a right of appeals by

one of the parties during the lawsuit that I don't think they

had before?

MR. McMAINS: We)), I think that is --

MR. FULLER: Are we creating another remedy

for the litigants --

MR. FULLER: No. t am talking about what has

•
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gone on. The only people in it are the parties.

MR. EnGAR: This says an intervenor. An

intervenor is not a party.

MR. McMA7NS: Yes, I understand. One wonders,

though, why.an intervenor should be given a superior --

MR. EDGAR: Well, Z am not saying that. I am

just saying that -- I am trying to meet Ken's objection that

the rule as currently written would not allow an appeal --

this type of appeal by a party. That is all. I am trying to

say. • -

CHAIRMAN SOULRS: We].J, may I have that

language read back that was in the original because I didn't

understand that to be limited to intervenors. Was it?

JUSTTCE HEHCT: It wasn't.

MR. HERRING: No, the arigina] ]anguage

completely says --

MR. McMAINS: No. The ori.gi.na] was not.

MR. HERRZNG: -- "Any sealing order, any

sealing provision contained in any judgment in any order

granting or overruling a motion to alter, vacate, or enforce

a sealing order shall be deemed to be a separate and

independent final judgment and shall be subject to an
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.immediate and independent appeal by any party or intervenor

who has requested, supported, or opposed any sea}ing order."

JUSTICE DOGGETT: And that was the one thing

that the co-Chairs continued to agree about. Isn't that

right? Isn't that what -- wasn't that in your original

report, that language?

JUSTICE HFCHT: I think it was.

CHAIRMAN SOULRS: Okay. How many fee) that

the appeal -- right of appeal should be limited to parties

who are not parties to the controversy at court, as opposed

to just parties that are involved in the sealzngs issue? I

mean I don't know whether I am articu?ating that very wel],

but we say intervenors are partles that become parties

interested solely in the question of sea]ing. That is what I

am going to mean by intervenors in this question. And then

the real parties in interest or the parties to the confJi.ct

is going to be decided by final judgment.

How many feel that the --

MR. MORRIS: I don't understand what Dorsaneo

was doing.

CHAIRMAN SOULHS: -- that the appeal right

should be limited to intervenors and the parties should be

prohibited from an interlocutory appeal?

Just one, two.

MR. SPARKS (SAN ANGELO): No, Luke, I hear
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this differently.

CHAIRMAN SOULFS: Okay.

MR. SPARKS (SAN ANGFLO): t think the concern

we had last time was that you cannot determine that something

is a final judgment just per se. You had the right of appeal

by mandamus. And I think what Dorsaneo was doing here, we

had already determined that the parties have the right of

mandamus over the court's order. And that is why we ]eave

the appeal out.

What you are doing here is saying the i.ntervenor,

as opposed to a party, to the intervenor it is final, it is

severed, the intervenor's claim, and gi_ves the intervenor a

right of appeal as a severed final cause because they are not

parties to the case and they don't have to wait ti]] the

conclusion. So technically, T think that is the mechanics we

are dealing with.

Did I miss somethi.ng, Judge Hecht? Isn't that what

we were talking about last time?

JUSTICE HFCHT: That was the -- yes. The

issue was can you just make it final by saying so in the

rule.

MR. SPARKS ( SAN ANGFJ-O): That is right. And

t think what Dorsaneo is doing is saying as far as

intervenors are concerned, we can't because they have no

other claim.

•
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MR. EDGAR: Well, we haven't addressed the

issue yet as far as --

MR. SPARKS (SAN ANGFJ-O) : As far as parties,

you sti.1.1. have the right of mandamus with any court order.

CHATRMAN SOULES: Okay. Who is next?

Hadley, did you have a comment, and then Rusty.

MR. EDGAR: T was going to just follow up on

what Justice Hecht said a moment ago. Just because a rule

says it is final, I am not sure it is final. T need to think

about that a little bit because you haven't disposed of a))

the issues and all the parties. The Government Code gives

you a right of interlocutory appea]., so we can't go up there

unless the statute is amended.

And I kind of come back to what I was thinking ]agt

time, that perhaps a right of -- or an opportunity for

appeal.late review by mandamus should be avaiJable to the

parties and should also be the only method of availability to

the intervenors. I don't really know why we have to

segregate -- if a party has an interest in wanting these

records sealed and is going to comp] ain of a tri.al court

order and must proceed by mandamus, I don't know why we need

to segregate the intervenor and give him a right of appea].

Now, I haven't had anybody explain that to me yet.

CHAIRMAN SOULFS: We].1, the party -- the rea]

party in interest is going to, in most cases, is probably
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1

4

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

going to be an appellee. He is going to be a party to the

MR. RnGAR: Yes, but I am talking about ]et's

assume we don't have an intervenor, we just have these two

parties, a divorce case. One party wants to comp]ain to the

court's order on sealing. Well, as I understand it, the only

method availab]e, and even under this proposa] that would be

available, would be a right of mandamus.

Now, if that is true, then why should we give an

intervenor any additional avenue of appellate review? Why

not require him to go up on mandamus as well? Now, so I

really don't -- I would like somebody to explain the

dichotomy there.

JUSTICE HECHT: -- let me just add a word. It

could -- seemed ]ike it could be either way. I mean if you

had a sealing order or a refusal to seal, an order refusing a

motion to sea], the judge could severe that order and then

whether it was party or intervenor, it is going to be a final

order, just ]ike you would severe a summary judgment on

limitations, or on a DTPA claim, or anything else.
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And so it seems to me that if you could structure

it in such a way that you couJd cha]]enge the ruling of the

trial judge on appeal ezther by appeal or by mandamus, then

if you wrote the rule in such a way -- for examp3 e, Dorsaneo

has put in here "impliedly severs," and that is what we were

talking about last time because 7 don't know if you can

require the trial judge to severe an order, but if you could,

then it seems to me that that order would be fi.na7ly

appealable at the point that it is severed, just like any

other order in the case. Of course, you have got a rule that

doesn't -- that generally doesn't favor severances.

Rut then the next question we got into was which is

the most expedient way of achieving full review of the trial

court's ru]ing, is it by appea7 or by mandamus? And there is

obviously appellate consequences to which remedy that you

take. For exRmp]e, just pick an obvious one, on mandamus,

you are not -- the jurisdiction doesn't lie to correct

disputed issues of fact, and they are going to be disputed

issues of fact in these cases.

So if you go up by mandamus and there is a great

big dispute in the record, then what is the standard of --

what is going to be the standard of review? And so how it --

how the review is structured seems to me there is a lot of

latitude there, but what happens to you after you get to the

court of appeals is more consequential.
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MR. EDGAR: Well, are you suggesting by that,

then, that whether a provision is made for either mandamus,

or appeal, or both, that it should apply equally to parties

and intervenors, or not?

JUSTICE HECHT: Well, I mean --

MR. EDGAR: I mean I am asking the question

because that was the question I had. I don't -- whether

we -- whether we can -- if we can carve out some type of

appellate process, it seems to me that either party should

have that avenue available, rather than saying the intervenor

has it but a party doesn't.

JUSTICE HECHT: Well, that obvi.ous]y has the

virtue of simplicity.

MR. EDGAR: And 7-- and that is the question

that I would like for the proponents and the antagonists to

address.

CHAIRMAN SOULFS: One thing that, T don't

know, I never have heard articulated, maybe it has been. I

mean if there is no right to interim appeal, that doesn't

mean that the intervenors can't appeal. It just means they

have to wait like everybody else until final judgment and

then they can appeal and unseal the records. So if the case

is ongoing, it is just a matter of del ayed appeal, it is not

a matter of never having appellate review.

JUSTICR DOGGETT: And that was what we were

•
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trying to stop. We wanted, because there is a public policy

interest or we wouldn't be doing this in the first p] ace,

that goes broader than the lawsuit involved, to be able to

get that issue up for review, and we were aware of the fact

that with one possible exception, Tom, t don't think any

appellate court has ever mandamused a tria] judge to ijnseal

documents.

MR. LFATHFRRURY: I am not aware of.

CHAIRMAN SOULF,S: So we are focusing on -- we

are focusing on the pending trial period and how to get the

question to the appellate court, whether that would be --

whether there is a vehicle other than mandamus that could be

provided.

Rusty.

MR. McMAINS: First, with regards to whether a

party is included, there is nothing in the -- our definition

of intervenor, just -- because we don't really define

intervenor. What we say is, which is in -- on this page

sheet at the hearing. It says, "A hearing sha7J be he]d in

open court open for the public at which any person desiring

to support or oppose the sealing of court records whether or

not a party to the suit may intervene for the limited

purposes."

Now, that means that if he is party to the

suit, then he may also intervene. Okay. That is what it

3404 • 5121452•0009
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says.

MR. EDGAR: That language ought to be changed.

MR. McMAINS: Yes. Well, 'C am just telling

you --

CHAIRMAN SOULFS: Where is that, Rusty?

MR. HERRING: Second page, (b)(1).

MR. McMATNS: (b)(1).

That is why -- when T said everybody is an

intervenor for purposes of this issue as it was

contemplated when we were doing this appeal thing, but

that is what it says.

MR. HERRING: What we could do is say "Any

person who is not a party" -- "Any person not a party who

desires to support or oppose."

CHA7RMAN SOULFS: Real]y what we need is two

separate sentences. We can say "nonparties may intervene for

the limited purpose of participating at the hearing." Strike

"whether or not a party" and just say, "nonparties may

intervene."

And it should be "desiring to" shou)d be struck and

put "may support it."

"Hearing shall be held in open court open to the

public at which any person may support or oppose the sealing

of court records." Next would be "Nonparties may intervene

for the limited purpose of participating at the hearing."
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MR. FULLER: Would you read that again, J.uke?

CHAIRMAN SOUi,FS: All right. The first

sentence would be "A hearing sha]l be held in open court,

open to the public, at which any person may support or oppose

the sealing of court records." Take out "desiring to" and

substitute "may."

MR. FULLER: Got that.

CHATRMAN SOULES: Then you would strike the

words "whether or not a party to the suit." Now, there would

be a period after "court records."

MR. FULLER: A period after "court records"?

CHAIRMAN SOULES: That is right.

MR. McMAINS: You don't want to make the

hearing open to everybody unless they intervene.

CHATRMAN SOULFS: I wi 11_ get to that in a

minute, Rusty. Then it starts -- the next sentence would

start by putting in the words "Nonparties" --

MR. FULLER: Got you.

CHAIRMAN SOULES: -- "may intervene for the

limited purpose of participating at the hearing."
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can't just show up on hearing day and say, "I want to be

heard." They have got to file an interventi.on.

MR. SPARKS (SAN ANGELO): That is right.

CHAIRMAN SOULFS: Now we have got to get back

to Rusty's point, and that is we are not talking about any

person. We are ta]king about -- how about "at which any

party or intervenor may support or oppose the sealing of

court records"? It is a} i.tt7 e bit redundant, but --

MR. FULLER: Okay. "At which any party or

intervenor"?

JUST7CF HFCHT: An intervenor becomes a party.

JUSTZCE DOGGETT: Well, an intervenor becomes

a party, doesn't it?

CHAIRMAN SOULFRS: Well, that is why J say it

is -- that is redundant, but it is -- maybe it helps because

what we are ta]king about if we just say "party," 7 am

concerned that they would say that --

JUSTICR DOGGRTT: "Any party inc]uding an

intervenor."

CHA7RMAN SOULFS: "Any party inc]uding an

intervenor." "Any party including an intervPnor," "including

any intervenor"? Should it be that way?

Am I messing up?
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Justice Doggett.

JUSTTCR DOGGETT: I am not sure it reads very

well in either event, but it may be a slight improvement.

MR. FULLFR: Luke, as I understand the ]aw of

intervention, we don't have to give them the right to

intervene here. In Texas, they can intervene. They are

intervened until you strike them --

MR. FULLER: -- so do we have to say that?

JUSTICE DOGGETT: We do need to say that, to

make it clear that they have the right to intervene for this

limited purpose.

CHAIRMAN SOULFS: Okay. So the first sentence

would say, "A hearing shall be held in open court open to the

public at which any party, includi.ng an intervenor, may

support or oppose the sealing of court records period". "And

nonparti es may intervene for the ] imi ted purpose of

participating in the hearing."

Okay. Does that fix the concern of a moment ago?

Okay. Well, assume we do that. What is next?

MR. EDGAR: Wel l, I sti J) have troub)e about

this -- making this a final judgment in a severance. t would

just like to raise the question for discussion about whether

or not this should be for both parties and intervenors, the

right to appeal, and provide that this is an inter]ocutory
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appeal. And, therefore, it puts it on a faster time track

and you get over the probaem of trying to argue that this is

a final judgment when, in fact, it isn't.

MR. COLLINS: And if it is severed and the

only issue relates to the sealing or unsealing, and it is

severed into a new cause of action, then isn't that fi.nal as

to that issue since that is the only issue to be disposed of?

MR. EDGAR: Yes, t understand that.

MR. McMAINS: We didn't think we cou)d act as

the Legislature. We have been accused of that before, but --

MR. FULLF.R: Well., you know, something e] se

that bothers me in a family law context. If there is an

appeal pending, let's just say of the issue of opening or

sealing the records, it is conceivable this case would be

over on the merits and two years 7ater they would sti)J be

fighting over whether or not to seal or unseal the records

and you ain't got no divorce.

JUSTICE DOGGETT: That may well be --
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MR. FULLER: This wording disturbs me. You

can't have a separate divorce.

JUSTICE DOGGETT: That may well be, as Sam

articulated it, why RilJ ].imited this particular appeaJ

section to intervenors, recognizing that the parties could go

up by mandamus if they felt it was essentiaJ to their case,

and otherwise, they would raise it as a part of their appeal

on the merits.

MR. McMAINS: Let me -- let me say this: T

think I have no problem with the concept of a party who has

lost on a sealing order in terms of he wanted it -- was

opposing the sealing, but it got sealed, that he should have

to wait. I have a bigger problem with a party who tries to

get it sealed with the enhanced burdens that we have placed

on them and doesn't get it sea]ed, ain't going to have any

remedy on mandamus, period, not going to get fact

determinations made on a mandamus.

MR. EDGAR: Well, that just --

MR. McMAINS: That just basically means if you

take parties out, then a party moving to seal has never an

appellate remedy, in my judgment. Now, that is -- the other

way, T don't see any particular injury to the party who, if

he wants -- if you want to wait because they are being

sealed, it is something he may want to complain about later

on or whatever, but that is -- he can do that at a]ater

•
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time. But the party to whom a sealing order is denied has no

effective remedy by mandamus, in my judgment.

MR. EDGAR: Well, the converse argument of

that was made in discovery a 7.ong time ago and the court, by

its lucid or more relaxed construction of abuse of

discretion, has given both parties, in discovery, whether it

is denied or granted, a mandamus.

MR. McMAINS: Yes, but they -- but not in

terms of -- not on the issue of where there is a fact

question to be determined.

MR. RDGAR: We].]., I understand that.

MR. McMATNS: And that is what T am saying.

That is all what this does. All this rule -- what this rule

does, from start to finish, is impose very specific burdens

with regards to establishing fact questions by preponderance

of the evidence. What that means is that once you have

requested a sealing order and you don't get it, that is it,

because it is going to be open to the public. There is no

point. You don't have any other remedy other than by an

immediate mandamus, and you can't possibly determine whether

you have established your issues by a preponderance of the

evidence on a mandamus --

MR. EDGAR: True.

MR. McMATNS: -- even under the relaxed

notions of abuse of discretion.
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MR. COLLINS: But isn't that why the original

language, in a sense of fairness, is preferab]e to this, the

language on the single sheet?

the -- on this sheet gives the party suffering the sealing.

I am actual.ly going at it the other way.

MR. COLLINS: Oh, I understand.

MR. SPARKS (SAN ANGRJ.O) : Rut, Rusty, right

now today as we sit here, you request a sealing order and it

is denied.

MR. McMAINS: Right.

MR. SPARKS (SAN ANGELO): What right you got?

Mandamus.

MR. SPARKS (SAN ANGELO): That is it.

MR. McMAINS: I agree.

MR. SPARKS (SAN ANGELO): Now, what -- all we

are saying here is the parties to the case -- and I think

that is why Dorsaneo wrote it this way -- we can't legislate.

We cannot write }aw. And that is a3ready there.

What he is saying is if it won't interfere with the

tr.ial of the case, the parties are bound by whatever ru3es

you have got. It can't delay the case sealing or unsealing,

either way. But as far as intervenors, pub7ic rights to .

access, that may take longer than the trial. That is what we

Tab C--p. 593



1

4

5

6

7

8

9

10

11

12

13

14

15

17

18

19

20

21

22

24

25

were just talking about. That is separate and apart from

this. 7 mean I --

MR. McMATNS: I don't have any prob7em with

that. T am just saying --

MR. SPARKS (SAN ANGFI.O): I just don't thi.nk

we can --

MR. McMATNS: -- that Had7ey'g question is

well put.

MR. SPARKS (SAN ANGFRJA): T don't think we can

solve your problem no matter what we do because we can't

legislate.

MR. McMA?NS: No, that is -- but that is not

true.

--

MR. McMAINS: tn terms of making it -- making

the entire issue a severable clai.m with regards to sPa)ing --

CHA'CRMAN SOULF,S: That is the point right

there.

MR. McMATNS: -- that is doable.

CHAIRMAN SOULF,S: Yes.

MR. McMATNS: And it doesn't matter whether you are

a party or an intervenor to have that determined. And any

appeal determination, fr.ank]y, based on the sing}e -- on a

particular notice of hearing, ought to bind everybody who had

intervened or was there or had opportunity to intervene at

•
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that -- at that time.

Now, postjudgment is a different thing. It seems

to me that we are dealing -- we are basically dealing with

two different contexts, one prejudgment, one postjudgment.

We are now dealing -- and really what I had formulated kind

of a category, our real problem was the prejudgment because,

frankly, I think that in a postjudgment context, given a

right to intervene once it is disposed of, it is a fina]

judgment. That is just like a turnover order and it is --

there ain't nothing ]eft pending, and that probab}y is

appealable now as a final judgment.

So what we are ta]king about is prejudgment

sealing, who gets to be -- is there going to be an

intermediate remedy, who is going to have it? And the

question Hadley posed is why should the public have more

rights than the parti es.

CHAIRMAN SOULRS : That would be di_ f f er. en t from

any severance concept of theories that I know of anywhere in

the law because when there is a severed item, it is a cause

of action. We don't severe issues. You cannot severe

issues. You must severe complete causes of action. And when

you do, you severe all the parties to that dispute with the

cause. And certainly the parties at interest, the real

parties at interest, are parties to the sea]i.ng disputP.

So if you severe the sealing dispute as a cause of
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action, the real parties of interest are severed in that

severance as well. And if that becomes f. i na] , then can ' t

everybody appeal? I mean if we are really going to use the

concept of severance, T guess we are going to use -- un]ess

we are going to create a new concept of severance, we are

going to use the c] assi ca]_ one.

MR. McMAINS: The party moving to seal is the

party who has the interest anyway, is going to be a party --

1I mean if he is successful in the sealing, he is going to be

a party to the appeal. He is going to be the one saying,

"Don't turn this around." He is going to have to be in the

appeal anyway if he gets an order sea]ing.

CHAIRMAN SOULES: That is what I meant

earlier, he is going to be an appel7ee if he is not an

appellant. And in order to try to capture the concept of

severance without really trying to do anything beyond that by

way of suggestion, but just to try to capture that, Z wrote

these words that says, "The motion and proceedings constitute

a separate cause of action."

Now, the court can say that. They have to]d

us forever what causes of action are. And it is sometimes

hard to really tell one from another, but they can certain]y

say what that is. "The motion and proceedings constitute a

separate cause of action, which is automatically severed and

appealable by the order disposing of the motion."

• •
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Now, there is a concept. Do we want it? Do we

like it? Does it make sense? I don't know.

MR. BEARD: Are we talking about changing our

protective order practice?

CHAIRMAN SOULFS: Wel}., we are not there yet.

MR. RRARD : We] 7 --

CHAZRMAN SOULFS: Well, we have changed --

yes, we are. That is -- we are.

MR. BEARD: In other words, if you get a

protective order, that is reaJly a sea]ing order and you have

got to go through all that? t thought the other day that we

did not change that.

CHAIRMAN SOULFS: Not yet, not yet.

MR. SPARKS (SAN ANGELO): There are many times

I get documents that are under protective order that are not

sealed. I have got them, but they are not sea}ed. I just

can't give them to anybody.

MR. BEARD: Well, the question is are we

trying to take this -- is the effect of temporary sealing

whether you get that?

MR. SPARKS (SAN ANGFLO) There is a difference

between sealing and protecting. t haven't got to protect it

yet, but I want to. '

CHAIRMAN SOULFS: Can we get any he]p from

either Justice Hehct or Justice Doggett on what kind of a
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procedural vehicle do we contemplate here, or is it just

going to be a rule that says we are going to do this and not

worry about whether it is really a severance or what?

MR. SPARKS (SAN ANGELO): Z].ike the cause of

action.

JUSTICE HFCHT: Well, I don't think it is

necessary to spell out our theory of how come this is an

appea3able order.

MR. McMAINS: Right.

JUSTICE HTCHT: It seems a little defensive to

me to say, "Just in case somebody out there doesn't think

this is appealable, here is why we think it is." I mean it

seems like we ought to just say it and leave it at that, but

I don't have strong feelings about it. And it sounds ] i ke

that appeal -- the review by appeal is the way to go rather

than by mandamus. And in all fairness, every party ought to

have it.

And so it is not too much different from the

language that was in the first proposal. Of course, that

doesn`t get back to Rusty's original. comment that led into

all of this, and that is do we want -- is this going to

result in a flood of appeals.

MR. McMAtNS: Yes. That is a separate

JUSTICE HTCHT: That is a separate problem.
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MR. McMAINS: But I do think, like I say, I

have less problems with the notion of the -- of a party being

aggrieved by an order sealing during the pendency of the

case.

CHAIRMAN SOULFS: John Collins, you had your

hand up.

MR. COLLINS: I have a motion.

CHAIRMAN SOULES: All right.

MR. COLLINS: I move that we adopt the

original language found understand Tab C dealing with the

appeals, and that is on Pages 3 and 4 of the originaJ

proposal, 0, appeal, and F. And the only -- the only two

words that I would add would be in the third line -- or the

bottom line on Page 3, the phrase "a sealing order shall be

deemed," right there I would say "a sea}ing order sha11 be

severed and deemed." And that would be the only change that

we would make in the original language. It sS mp] y severs

whatever order the courts make. As I interpret that, any

party, any person appearing, anybody cou}d appeal.

CHAIRMAN SOULES: Give me the language again.

We are looking on Tab C, Page 3.

MR. COLLINS: Page 3. This is the original

language, Page 3 down at the bottom.

MR. SPARKS (SAN ANGELO): We got it.
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line, beginning there in the center of the bottom line, "or

enforce a sealing order shal7 be deemed," the new ]anguage

will read "a sealing order shall be severed and deemed."

After the word "be," just put "severed and deemed."

MR. FULLER: tt is just a sealing order that

constitutes a severance and not --

(At this time there was a

brief discussion off the record, after which time the

hearing continued as follows:)

CHAIRMAN SOULES: Okay. Thank you, Judge.

Okay. The appeal provision then would be -- would

read any sealing order -- "any sealing provision contained in

any judgment and any order granting or overruling a motion to

alter, vacate, or enforce a sealing order shal7 be deemed to

be" --

Sam, I think one problem we are having is -- and

maybe I am not understanding Justice Hecht's comment, well,

we don't need to try to pick up something like severances and

anchor -- and anchor this into. Just say it is appealable,

period, or John.

And it real_ly isn't a severance probably because if

you look back up into the list of things that you are

modifying, you are talking about a sealing provision
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contained in the judgment. And you are not -- we are not

going to severe that.

JUSTZCE DOGGETT: Luke, it may be necessary to

use the term "severe." I think what we were --

MR. COLLINS: t think everybody is familiar

with that terminology.

JUSTICE DOGGETT: -- we were ta].king about was

not going the additional step of saying it is a separate

cause of action, that that rationale is probably not

necessary. But just saying it is deemed and severed,

"severance" is a concept that the court would be familiar

with.

CHAIRMAN SOULFS: Okay. I got you.

What about, Your Honor, this -- it says "Any

sealing provision contained in any judgment." Does that need

to be dealt with somehow separately? That doesn't seem to me

to fit that concept of severance, but maybe it does. Maybe

it is.

JUSTICF. HECHT: Oh, yes. That shouldn't be

severed. You don't sever that.

CHAIRMAN SOULFS: Why do we need to say "any

sealing provision containing any judgment" in here, because

that is -- that is appeallab]e as a part of the fi.na]

•
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judgment. We could just leave that out.

about timing?

JUSTICE DOGGETT: If it is contained in the

final judgment as distinguished from a specific order, that

one par.ticular aspect of the judgment can be appPaled under

this. The parties might choose not to appeal the final

judgment.

MR. EDGAR: We can't hear -- we can't hear

down here.

CHAIRMAN SOULF:S: Okay. Justice Doggett is

helping us understand or helping me understand, anyway,

something here about this "any sealing provision contained in

any judgment," what if the sealing provision is right there

in the final judgment. And I didn't understand the meaning

of that or the full perforce of it and I had asked a question

to get some exp]anation. Judge Doggett was giving that to

us_

JUSTICE DOGGETT: And I was just saying that

the concern there was you might -- and I think this is, in

fact, what has happened in the two reported cases, you have

an agreed judgment and the parties agree to the judgment, but

the intervenor wants to appea] that section concerning

sealing even though it is not contained in a separate order.

That is why the language is there.
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MR. EDGAR: And it would seem to me that there

might be a si tuati on in which one of the par. ti es mi ght want

to appeal only that part of the judgment to which the sealing

order applies --

JUSTICE TIOGGFTT: Right.

MR. EDGAR: -- and this wou}d provide for that

as well.

JUSTICE DOGGETT: I think that language is

okay as it was originally included there.

Are you content with it, Ken?

MR. FULLER: Yes.

CHAIRMAN SOUj.RS: I don't have any problem

with it except how it fits the concept of severance, and

maybe I am just --

MR. McMAINS: The additional problem, though,

is the notion of severance we had with regards to severing

this claim is that when you have encompassed, which this

particular provision does, motions to alter, overrule,

vacate, then you are talking about the claim cropping up, and

even though it supposedly went over there, it got back in

here again and it just keeps flowing. And that is what

doesn't make any sense from a severance standpoint.

What I think we were trying to do, by way of the

severance, was to basically say we are only going to have one

hearing or anticipate basically we are going to have one
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hearing on the sealing order before the judgment, and t am

talking about this aspect of it, and that is subject to being

appealed.

CHAIRMAN SOULFS: The entire litigation

process could be taking one newspaper at a time coming in to

moving to vacate. The parties could litigate this again, and

again, and again.

MR. McMAINS: I understand they can under this

proposal.

CHAIRMAN SOUJ-RS: Yes.

MR. McMA'tNS: What t am saying, what t think

we -- what I think Ri l.l was trying to do, as a l ead-i n, was

to basically say "Look. We have given the notice, we have

jumped through the hoops. People have had a chance to come

in and reverse the sealing order."

We have got two different situations, one before

judgment, one after judgment. Now, T guess a third, during

judgment, or in the judgment, which I really treat as being

postjudgment in the sense that it is contained within that.

In the prejudgment phase, it just really -- this is the thing

I am worried about is this continuing sequencing of appeals

that you have that is authorized by just continuing to

revisit the issue, and either way, I mean whether it is

granted or denied.

And this notion of severance doesn't really fit
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well unless what you severe is the issue of sealing. Once

that is severed there, it is going to determine everybody's

rights. And assuming that you have complied with the notice

provisions and did everything so that a31 of that stuff is

not void, everybody has got to be diligent enough to

intervene at that time --

MR. McMAINS: I mean that is -- that was the

notion we were talking about in terms of giving an immediate

appellate remedy to anybody who is paying attention.

CHAIRMAN SOULES: Tom Leatherbury.

MR. LEATHERBURY: Well, Rusty, I just wanted

to point out that the unique thing about sealing is that the

need for sealing, if once recognized by the court, can

evaporate over time, so you can have a situation where a

sealing order is, in fact, appropriate to be entered before

judgment, but at some time before judgment, something

happens, the cat gets out of the bag some other way, there i.s

other publicity about it, and it is no longer appropriate for

the sealing -- the court to enforce that sealing order.

So you want a situation where even the same parties

and certainly a different party who wasn't at the first

hearing, can go back and reapply to the court and say,

•
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"Circumstances have changed, even though it is still before

judgment."

I just wanted to know if you had envisioned that

circumstance because it is something that happens quite

frequently.

MR. McMAINS: No, T understand that. And T--

I mean I understand that is the concern. And the real

concern and the question is how much burden -- and, of

course, we have no earthly idea, but how much burden are we

wil}ing to put on the system? If we are talking about

putting this in the rules for two years, and for two years we

are going to say everybody has got an unquali.fied right to go

start this litigation and an endless succession of appeals,

we are going to be back here before two years, T guarantee

you, if that were to happen.

CHATRMAN SOUI.FS: I wrote this down that as a

bit of a stopgap on C, continuing jurisdiction, continuing --

"The court that renders a sea7ing order maintains continuing

jurisdiction to enforce, alter, or vacate an order," and t

thought it ought to say, "as a result of changed

circumstances," which is sort of the test for modifying child

support or custody.

Are we going to revisit again and again, just

because the Statesman decided not to get invo}ved when the

Chronicle did in the first hearing, they want to come in now

•
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and move to vacate and they want to retry the same

circumstances they have had notice of. I don't know.

MR. McMAINS: Now, the problem with that is --

and I -- and I sympathi.ze tota).]y with that. What I am

trying to do is trying to talk about what 8i11 and my basic

notions were that we really do have two different

circumstances, one that we have got litigation that is

ongoing, and it seems to me that one of the prob]ems is that

the parties are going to be involved in their own litigation

and should they have to fight everybody and his mother over

some of these other issues to distract them from that piece

of litigation. And a].1 the solo practi.ci oners aren't going

to be too happy about that --

MR. SPARKS (SAN ANGELO): Well --

MR. McMAINS: -- when they spend their time

doing that.

CHATRMAN SOULFS: 1-et me 7et Rusty finish and

then I will get you.

MR. McMAZNS: Second, now, once you get to the

judgment, now, it may be that some years later, T mean this

person -- a person involved in this particu]ar proceeding may

be running for public office. Many, many years later, you

want to go back in and do something e]se. Postjudgment is a

different issue and you shouldn't have a changed circumstance

requirement for whatever the sealing is there and here.
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So the only window we are really talking about and

what I was attempting to kind of strike a ba] ance , is ) et' s

not burden the system with one appeal of the sealing issue

before judgment. After judgment, every time you want to go

in, whoever it is, for whatever reason, they can go try and

appeal that. And that doesn't bother me as much.

First of all, I think that is an appeallable order

if we give the courts continuing jurisdiction. I think once

somebody wants to go in, go to the trouble of filing an

intervention, go try and get it done, and he J.ooses, doesn't

get it undone, goes up to the court of appeals, I don't think

there is a prob]em with that.

CHAIRMAN SOtILRS: Sam Sparks, San Angelo.

MR. SPARKS (SAN ANGELO): Just a point of

order, and I agree with what Rusty is saying and I hear it.

We have a motion on Subsection D made by Mr. Collins to take

the original draft on appeal, insert on the third line

"enforce a sealing order shall be severed and deemed," and

then continue with the original language. That has been

seconded. If it hasn't, I wil) second it, and I think

Rusty's discussion is on C, continuing jurisdiction. So I

think we should vote on appeals and then do something with

continuing jurisdiction, which is a separate question.

MR. SPARKS (SAN ANGELn): What I am saying is
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different time. Continuing jurisdiction is the right of
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CHAIRMAN SOUI1FS: Rusty says --

MR. SPARKS (SAN ANGELO): I want to severe D

are not separate and if they -- Rusty, make your remarks. If

you wil.l, address them to the motion, which is whether to use

for the appeal provision the proposal that has now been moved

and seconded. And whatever discussion there needs to be

about that, let's have it.

MR. McMATNS: A11. right. My point is that

this -- that the section on the appeal says "any sealing

order" -- "any sealing provision contained in any judgment

and any order granting or overruling a motion to alter,

vacate, or enforce a sealing order shall be severed and

deemed," and then it goes on to be a separate and independent

•
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final judgment. The point is every order on a motion to

vacate or whatever, it is a -- there is nothing to 7 i mi. t in

any fashion whatsoever a continuing sequence.

MR. SPARKS (SAN ANGFLO): Yes, there is. You

just get one appeal on that. The only way you have a number

of appeals --

MR. McMAINS: No.

CHAIRMAN SOULES: Wait a minute. You-al) have

got to talk --

MR. McMAINS: Wrong --

CHAIRMAN SOUT,F,S: You-all are off the record.

Court reporter stop.

Now, who wants to speak? It can be Rusty or it can

be Sam or it can be John.

John has got his hand up. He can speak.

MR. COLLTNS: Okay. t have got one quick

comment.

Rusty, right now there is no limits on the number

of mandamus orders that you can take from discovery right

now. That is not being abused.

MR. McMAINS: The hell it isn't.

MR. COLLINS: Well, in my experience -- in my

expErience it is not, in my practice it is not, Rusty, and so

I don't think we are going to be able to cure every

conceivable ill here. I mean we have been knocking discovery
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around now in this state for 20 years and we ain't anywhere

close to solving the problem. So I think we have got to get

something that we can work from, something that we can start

wi th .

MR. EDGAR: I just wanted to rai.se -- T have

no problem with the question. t just -- the wording of the

question is the only thing T would )ike to direct my comments

to.

I think that when you say, "sha)) be deemed a

separate and final -- independent final judgment," we use the

term "fi.nal judgment" in this state and we all know what that

means. And, also, "shall be subject to immediate and

independent appeal," I think to me is superfluous, and T

would suggest that we just change the language to say, "shall

be severed and deemed a fina) appea)able judgment by any

party." That says everything we want to say and doesn't add

a bunch of words that nobody ever uses.

MR. COI-LINS: I second that amendment.

CHAIRMAN SOUJ.-FS: AJ1 right. Read the words

that we are fixing to vote on.

•
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CHAIRMAN SOULES: Read the entire -- read the

entire -- from starting with the word "appeal co)on".

MR. EDGAR: "Appeal: Any sealing order, any

sea]ing provision contained in any judgment and any order

granting or overruling a motion to alter, vacate, or enforce

a sealing order shall. be severed and deemed a final comma

appealable judgment by any party or intervenor who has

requested", et cetera, et cetera, on to the end of that

paragraph.

CHAIRMAN SOULRS: All right. Who has got a

clean one of these they can mark up that way for the Chair?

MR. DAVIS: Let's vote on it.

CHAIRMAN SOULFS: Somebody -- I just want -- I

just want one marked up right now that I can read.

CHAIRMAN SOUJ.FS: Okay.

MR. FULLER: Some of us don't have copies

here.

CHAIRMAN SOUJ,FS: Okay. I am going to read

it. This will be D, Appeal. All right. This is going to go

into J.ef.ty's 76(a) at --
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MR. HERRING: Between C and D, we don't have

anything in now.

CHAIRMAN SOULFS: Retween the current C and F

on the last -- next to the last pages. D, Appeal. "Any

sealing order comma any sealing provision contained in any

judgment comma and any order granting or overruling a motion

to alter comma vacate comma or enforce a sea7ing order sha]7

be severed and deemed a final appealable judgment."

n

MR. EDGAR: "As to any party or intervenor,"

and then continue on to the end of that paragraph.

CHAIRMAN SOULRS: "Which may be appea]ed."

MR. EDGAR: No. Just it will be deemed a

final appealable judgment, and then if it is a fina]

appealable judgment, people can appeal it or they can just go

on about their business.

by a party?

a party.

language says.

MR. SPARKS (SAN ANGELO): It is not deemed by

CHAIRMAN SOULFS: We].], that is what this

•
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.

final appealable judgment."

CHAIRMAN SOULFS: "Which may be appea]ed."

MR. EDGAR: "Which may be appealed." Yes.

Thank you.

CHATRMAN SOULFS: "Which may be appealed by

any party or intervenor who has requested, supported, or

opposed any sealing order period". And then the second

sentence of that and the third sentence of that, which second

and third sentence make up the entire balance of the

paragraph, are unchanged.

Okay. That is the motion. It has been seconded.

MR. FULLER: Okay. Now, clarification before

we vote on it. I want to ask a question, not a -- not a

criticism, but a question. My reading of what you are

proposing does not give a person who had been denied a -- who

has been denied a sealing order the right of appeal.

CHAIRMAN SOUJ.FS: It does. it says -- this

gives -- this is mutual.

CHAIRMAN SOULRS: Well, it says, "granting or

overruling."

MR. McMAINS: That is granting or overruling a

motion to vacate. He is talking about the sealing order, I

think, where it says "sealing order," Luke. The question is
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does that mean an order sealing it or does that mean an order

on the sealing issue?

MR. MORRIS: Down there in the bottom )ine,

Luke, you could put "motion to seal or alter" --

CHAIRMAN SOULFS: Ho1d on. Hold on just a

moment, please. Let me take them one at a time because we

are down to -- we are down to real par.ticu)arities now.

Who wants to speak? Lefty, did you have something?

MR. MORRIS: I was just going to say there in

the bottom line, put "mot-ion to seal comma alter," and just

continue on. That shou}d take care of that.

MR. FULLER: I concede it is mutual with that

MR. SPARKS (SAN ANGELO): I don't think you

MR. COLLINS: What did you do, befty? Say

MR. MORRIS: I just added the word "sea)."

"Motion to seal comma alter comma vacate."

MR. HERRING: Maybe we ought to say "motion to

seal or to alter," otherwise it would be --
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or to alter."

MR. HERRING: Yes.

MR. COLLINS: That is acceptable.

CHAIRMAN SOULRS: Okay. So the -- I am going

to read the first sentence again. The rest of it is all

right. So we have it one p}ace in the record from beginning

to end.

"D, Appeal: Any sea]ing order comma any sea3ing

provision contained in any judgment comma and any order

granting or overruling a motion to seal comma" --

MR. MORRIS: "Or to."

CHAIRMAN SOUI.RS: -- "or to a]ter comma vacate

comma or enforce a sealing order shall be severed and deemed

a final appealable judgment which may be appealed by any

party or intervenor who has requested comma supported comma

or opposed any sealing order period".

Okay. That is the motion.

Gilbert Adams.

MR. ADAMS: I have got a suggestion. What

about -- what about saying, "sha]] be deemed severed," rather

than "shall be severed and deemed." It saves the necessity

for filing a separate motion.

CHAIRMAN SOULFS: Okay. Is that all right,

John?
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MR. EDGAR: How does that read now?

CHATRMAN SOULF.S: All right. T am going to do

it again. Is there anybody else got any small changes?

MR. RFARD: I want to say J think that Rusty's

point is well taken that there should be only one bite at the

apple here during the tria] of this case except for good

cause shown, to let one newspaper after another, or

whoever --

MR. RFARn: A)) right.

CHAIRMAN SOUT,FS: t have got a point of order

that I have got to nai.]. down and all I am doing here is

getting Collins' words like they are supposed to be before we

vote. I guess I am permitted to do that even under the --

questions haven't been called.

Okay. Now, read it again. We want it right next

to our vote the way we pass it, and so we will try to get it

there again. If we don't, we wiJ.l keep working at it.

"Any sealing order comma any sealing provision

contained in any judgment comma and any order granting or

overruling a motion to seal comma or to alter comma vacate

comma or enforce a sea}ing order sha7l be deemed severed and

a final appealable judgment comma which may be appealed by

any party or intervenor who has requested comma supported
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comma or opposed any sealing order period".

MR. COLLINS: That is correct.

CHATRMAN SOULES: Anything else on wording?

MR. RISHOP: "Sha17 be deemed severed in a

final appealable judgment." Does that make sense?

CHAIRMAN SOULFS: Anything else on wording?

All right. Those in favor show by hand.

Against? One, two votes, three votes, four

votes -- four votes only against.

Eleven to four to include Paragraph 12 between C and

E in the draft that Lefty and Chuck have provided us.

Okay. What is is next on sealing court records?

MR. HERRING: Well, we haven't --

MR. MORRIS: Iset's do C.

MR. HERRING: -- we haven't done C and that

comes back to now Rusty's question.

In light of this D, Rusty, what do you want -- what

do you want to do about C?

MR. McMAINS: Well, at that point, it doesn't

make any difference. You have just given them a right to

appeal to every goddamn order you can imagine.
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down there.

MR. HRRRTNG: In ]ight of that, then T wou)d

move that we adopt C.

MR. HERRING: C as we had read it out when we

started this discussion earlier this morning, which is C as

appears in the draft, you know, in the draft circulated with

the deletion of the language on the third line, which read

"Notwithstanding the rights of appea7 provided in this ru]e."

That is the third line from the bottom. We would delete that

and put a capita) A. And, otherwise, it reads the same as it

appears in the multipage draft handed out.

CHAIRMAN SOULFS: All right. Then is there no

limit to the number of motions and appeals for motions

regarding sea7ed records during the course of the pendency of

a case? We might as well say it if that is what we are --

MR. COLLINS: That is correct.

CHAIRMAN SOULES: -- if we are saying it,

let's say it.

MR. COLLINS: I think that is correct,

Mr. Chairman, because the circumstances are going to di.ffer,

• •

Tab C--p. 619



1

2

3

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

165

and change with each case and we can't anticipate right now

what may or may not come up during the course of the case.

CHAIRMAN SOULES: Okay.

MR. COLLINS: We are not talking about

traditional litigation here between two parties. We are

talking about press, public members, other interested

parties, intervenors. And so the answer to the question is,

yes, there are unlimited appeals right now.

CHAIRMAN SOULF,S: Let me have another -- let

me ask a slightly different question on that. Are we saying

then that even -- all right. The motion to seal is filed and

posted under the rul.e, and the hearing is held, and the

ruling is made, and the Statesman, Austin Statesman, didn't

come. Then, whatever, there is an appeal. or not an appeal.

Then the -- in the same litigation, with nothing changed

whatsoever, the Statesman shows up days or weeks later and

presents for determination the exact same question decided by

the trial court the first time that they had public notice

of, but they file a motion to alter. No change has occurred

that they can show.

MR. MORRIS: We have got a free pleading

provision already that I think that would apply to.

MR. EDGAR: Mr. Chairman --

CHAIRMAN SOULF.S: What if it doesn't?

MR. EDGAR: Mr. Chairman --

• •
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CHAIRMAN SOULFS: Yes, sir.

MR. FJTGAR: -- we -- there is some authority

that would give rise to the application of a compulsory

intervention and, thus, impose cJaim preclusion in a case

like that. And if they had notice and failed to take

advantage of it, then res judicata should app]y and bar the

relitigation of that issue.

MR. DAVIS: And if there is no --

MR. EDGAR: Well, that doesn't bother me.

MR. COLLINS: I second Chuck's motion, if that

has not been done.

CHAIRMAN SOULFS: We] ], suppose it is a good

motion, but the parties that tried it the first time shanked

it. That fr.i_vo]ous pleading doesn't help there. I don't

care. I just want us to know -- very plainly to state what

we are doing --

MR. MORRIS: Let me point out --

CHAIRMAN SOULFS: -- so that there is some

guidance on it.

MR. MORRIS: -- our motion, this has a7ready

passed.

CHAIRMAN SOULFS: Yes.

MR. MORRIS: Everything before you has already

been voted on, and passed, in sealed, and all we have asked

to do is to amend C by striking the clause "Notwithstanding
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the rights of appeal provided in this rule period", and then

putting a capita) A. That is all.

CHAIRMAN SOULES: Moved.

Seconded? Was it seconded, J,efty?

MR. MORRIS: Yes.

CHAIRMAN SOULES: Moved and seconded.

All in favor say "Aye."

(RESPONDED AYE)

CHAJRMAN SOULFS: Opposed?

Okay. That is done.

C will be, then, included in the draft of -- just

as it is printed on Lefty's February 16 draft, except the

words "notwithstanding," all the way down through "r.ule" will

be deleted in the fourth line, and A will be capitalized and

that change will be made.

MR. FULLER: Luke, question.

CHAIRMAN SOUI.RS: Ken Fuller.

MR. FULLER: I know we have dealt with this

from the standpoint of unsealing records, but we are

operating under the general mandate of the Legislature to

enact rul.es governing the sealing of court records.

And my question to the Committee or to the Chairman

is this: Does this rule, as we have presently enacted it or

written it and are going to recommend it to the court, deal
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with the standing of third parties who want to come in and

sea) these records?

We have talked about unsea}ing them. Now, have we

dealt with the grandmother or the grandfather who doesn't

want you talking about their mentally retarded 38 year old

who sexually assaulted someone and they want to come in and

seal ?

is, you know --

MR. FULI.RR: Well , I rai.se that question

because I think it is part and parcel of the same thing.

CHAIRMAN SOULES: David Reck.

MR. BECK: I would like to say something for

the record, and the first time T saw this proposal is this

morning because t could not attend the meeting last week. I

am not opposed to what we have done in concept, but T am very

troubled about the way we have done it. This represents a

very material change in our Rules of Ci vi } Procedure and our

general practices.

The bench and the bar have not seen this, to my

knowledge. The first time this was ever presented to the

general Committee was at the meeting last week with the

exception of the subcommittee that was working on this, and I

think they have done an excellent job in working on it, but

what I am concerned about is the potential problems that we
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may not even anticipate, like John Collins was saying.

We are trying to write a rule that applies in all

cases, and I notice there is some references in the rule to

public safety and health, but we use some terminology in that

rule that we passed that is very, very broad, and t don't

know what some of these provisions mean. And I suspect that

some of the members of the bar are going to have some real

questions about some of the terms.

For example, we include the term "settlement

agreement" -- or excuse me, "a settlement agreement in the

term court records." It talks about how a settlement

agreement is included which restricts public access, quote,

"to matters concerning public health and safety." Well, what

does a matter concerning pub3ic health or safety mean? noes

it include the amount of a settlement? t mean I think a good

argument can be made that if a defendant pays a mi}li.on

dollars as opposed to a thousand dollars, that arguably is a

matter that somehow concerns public health and safety in a

products liability suit.

And my concern is that not every case we have got

is a personal injury case and not every case we have got is a

product liability case. There are patent suits out there,

there are domestic relations suits, there are breach of

contract suits, that have very critical pieces of information

that the parties want to keep private.
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And so one of the concerns I have, and I just use

this by way of an example, i.s when we start i.ncl uding

settlement agreements in the term court record, when it is

not filed of record, historically the parties in Texas have

always had the right and the opportunity to contract on

al most anything as )ong as it is legitimate and not i] l egal .

We are taking that right away of the parties to contract, or

if we do, it is a matter of publ i c record. I guess my view

would be if a party doesn't want to agree to something, they

don't have to agree to do it.

And I am just concerned that we are doing this so

quickly, with such limited review opportunities, by such a

comparatively few members of even this Committee, that T am

concerned we are going to come up with a resu)t that is going

to cause us a lot of problems on down the line. I just

wanted to say that for the record.

MR. DAVIS: -- we are not proposing anything.

We are making recommendations to the Supreme Court and they

will decide what to propose depending upon our

recommendations. And our recommendations may not be

unanimous. We may have one group that recommends this and

another group recommends that, and the Supreme Court will sit

there and decide which one and they may take the middle'

•
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ground, so -- but we are under a time restraint.

As I understand it, the Supreme Court has to come

up with something by a certain time and we are asked to do

the best we can and nothing is perfect. We can't cover every

situation that could arise and we are just doing the best we

can in the time. We recommend to them this is our best and

then they take it from there.

MR. BECK: Well, what are our time ]imits?

CHAIRMAN SOULFS: Well --

CHATRMAN SOULES: -- this is it.

I would ]i.ke to have a motion that we accept 76(a)

as it has been concluded today just by that last vote, in its

entirety, and then --

MR. MORRIS: We have got a couple of more.

CHATRMAN SOULES: Oh, you do? Z am sorry. T

thought we were done.

MR. SPIVEY: T agree with you and I think it

is time to move on, except I want the record to ref]ect a

response to Davis Beck's oratory there. And T can understand

his concern, but one of the basic problems is peop3e have

elected to take their private disputes into a public forum.

•
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And I face that every time a defendant wants my client to

produce income tax returns, and that settles cases sometimes.

That is one of the hazards of entering into litigation or

being drawn into litigation, and that is just something we

have to deal with.

MR. A7SHOP: That doesn't make it a matter of

the public domain.

paragraph.

MR. SPIVEY: Move the question.

MR. MORRIS: Well, we have a --

CHAIRMAN SOULRS: No. I have been to7d by the

subcommittee that we are not ready yet for the general

motion.

MR. MORRIS: We are not quite through our

report.

CHAIRMAN SOUIIRS: Okay.

MR. MORRIS: We have, on page -- we have made

the changes on the copies you have, but I want the record to

reflect that on the second page, we have stricken the word

"i.f ° after the word "document peri od" . And we have started

that sentence with a "the." And it should read, "The term,"

quote, "'court records'" -- that is "records," plural, close

quote.
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MR. HF,RRING: At the end of that same page,

second page, Paragraph (b)(1), the }ast sentence, this is

a -- Lefty Morris is proposing this amendment, which

basica}]y wou}d require that if affidavit evidence is going

to be considered, that the affiant be present and available

for cross-examination. So the new ]anguage in the last

sentence on that page would read, "At the hearing the court

must consider all evidence presented comma which may include

affidavit evidence if the affiant is present and available

for cross-examination." And that is Lefty`s proposal.

MR. HFRRING: No. We just move right there

on -- for that change. I believe that is the motion, Lefty's

motion, and I second it.

CHAIRMAN SOULFS: What other changes are there

in the text?

MR. HFRRING: The next page, which is

Paragraph (b)(3), the last line, the word "complaint" should

be changed to "petition," "verifying petition" instead of

"complaint.°

MR. HERR'LNG: The last line on the third page,

Paragraph (b)(3), the second to the last word, the word
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"complaint" would be changed to "petition."

CHAIRMAN SOULES: It is the last ]ine?

MR. HERRING: Yes, second to the last word.

CHAIRMAN SOULIFS: Okay.

MR. HERRING: On the next page, the last line,

the fifth word, which is "he," would be changed to "the

party."

MR. HERRING: All right. Those are the only

changes we have to the text before the Committee right now.

CHAIRMAN SOULES: Okay. The Chair will

entertain a motion to adopt 76(a) as now drafted and with the

comments just made, all the paragraphs submitted by the

subcommittee, as adjusted by today's discussion, and, also,

to include the appeal provision that we voted on earlier.

Is there a motion? is there a motion?

MR. MORRIS: I move.

CHAIRMAN SOULES: Lefty has moved.

Is there a second?

MR. BISHOP: Second.

CHAIRMAN SOULES: Any new discussion on this?

MR. DAVIS: I would like to be heard on this.

CHAIRMAN SOUi,ES : Yes, sir. Tom Davis.

MR. DAVIS: It was my impression at the last

meeting that this group was almost unanimously in favor of
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the proposition that information concerning the

administration of matters re] ati.ng to pub7 i c heal th or safety

or the administration of government should not be hidden or

concealed. I think our disagreement arose as to whether or

not provisions should be put in 76(a) that would make

discovery not filed with the court a public record. People

were concerned about how long they would have to keep it and

things of that nature.

I have what 7 think is a solution to that prob3em

which would solve both, which I think would make 76(a) more

acceptable to some of us here. I would propose that we amend

166(b)(5) by adding a].ittle (d) -- do you want to pass these

out, John?

CHAZRMAN SOULES: All right. Anything else on

76(a)?

MR. DAVIS: We]7., I mean --

CHA'CRMAN SOULRS: I understand this is 166(b),

but --

MR. DAVIS: I am trying to avoid doing that.

But if you will allow me to proceed, I think you will see

that I am trying to clarify some things and move this thing

• •
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on: That if we adopt 166(b)(5) little (d), to read that "No

protective order or agreement relating to protecting

disclosure of information concerning matters of public health

or safety or information concerning admi ni stration of pub] ic

office or the operation of government shall be valid unless

the parties seeking protection f_5}es the discovery or resu7tR

of discovery with the clerk of the court in compliance with

Rule 76(a)."

What this says is, to begin with, at the bottom

line, there will be no protective orders or agreements on

this one particular area un]ess the one wanting the

protection files it of record. When it is then a matter of

public record, it falls under the definition of 76(a) and

then they have to proceed there. This doesn't say that the

documents you have in your file, or anything else we were

concerned about, is a matter of public record. It only

becomes a public record if someone wants to sea) it and they

would then have to file it.

And it also recognizes the priority of the thought

that matters of public health or safety or the administration

of government shou?d either not be sea}ed, or concea}ed, or

hidden, or whatever you want to call it. And I think this

solves both things.

It starts off and says it i sn' t, but it only fal) s

into 76(a) when someone wants to protect it and move to it,

• •
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then it is filed, then it is a public record, but not until

then. And we are not concerned with what we have in our

files as a public record or how long we have to keep it or

anythi ng. T think this sol ves both probl ems, and with this

amendment to 166(a), I, in good conscious, would vote for

76(a) as presented.

But at the moment, all those in favor of 76(a) show

by hands.

MR. DAVIS: Wai.t a minute. What are we on?

CHAIRMAN SOULES: One, two, three -- we are

voting on whether to accept 76(a). T have got a motion

and -- one, two -- those of favor of 76(a) as now before the

Committee, show by hands. Chuck is not. 1-efty is. One --

hands up if you favor it. One, two, three, four, five, six,

seven, eight, nine, 10, 31, 32.

Those opposed hold your hands up. One, two, three.

Three.

MR. DAVIS: Am I allowed to point out some

more things wrong with it before we vote it?

CHAIRMAN SOULRS: We have voted.

MR. DAVIS: Well, you have got some errors in

it and I would like to get the errors out.

MR. SPIVEY: That is administrative.

•
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CHAIRMAN SOULES: Now --

MR. SPARKS (SAN ANGRI,O): Since we have just

brought that up, my understanding was that -- and I was at

the last meeting -- was that the vote was pretty strong to

exactly what Tom Davis just said, that matters affecting

public health and safety or information concerning

administration of public office or operation of government,

not be hidden from the public. Then we came back and later

there was a motion to table the particular discussion about

Rule 166(b) or the discovery process.

I would at this time make a motion to again discuss

Rule 166(b) for the purpose of considering Tom Davis' motion.

CHAIRMAN SOULES: Okay. Let me see.

Holly, have you got my agenda there?

MR. SPARKS (SAN ANGELO): Since it was not

tabled to a time specific, I think I am entitled to that.

CHAIRMAN SOULES: I don't have any problem

with taking it up anyway, Sam. I don't think anybody does.

I mean I think -- we are going to have to -- all right. I

am going to take this last item out of order and then we are

going to go back and do the TRAP rules and we are going to --

then we are going to get to the new rules and we have got --

obviously, we have a lot of responsibility here to discharge,

and I know we have really worked hard to do it and T am very

pleased with the performance. I don't mean in any way to
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criticize that. It is just, I guess, I am cracking the whip

a little bit, and if. 7 am out of line, I apo]ogi.ze to you.

We will move now to 166(b)(5)(d), T think it is,

and there are -- there is more than one comment to this and

they fit, maybe, together. I don't know. If you -- let's

see. In the new agenda on Page 640 and 643 in the materials,

640 and 641, 1 propose -- Tom has given us 166(b)(5)(d),

which speaks to one of our discussions, some of our

discussion, and then this is my proposal on 640 to try to

deal with the situation where a tria] court has lost its

plenary power.

And have we fixed that in 76(a)? I don't think so

because 76(a) does not reach all discovery. Even under

366(b)(5)(d), it doesn't reach all discovery. And 166(b) --

and that is the reason I am putting them together. What T

propose, on Page 640, is that a tria] court sha]} have

continuing jurisdiction beyond its plenary power over the

merits of a case to rule on motions of any party or nonparty

to a case seeking to rescind any order related to discovery.

And we have got cases, you know, the Times-Hera).d

case, they tried to get in, unseal some discovery, T guess it

was a Da]las court or maybe -- I don't know whether it was

the Supreme Court. I don't remember who --

MR. LBATHARAURY: They actua]}y weren't after

discovery in that case. That was pleadings.
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CHAIRMAN SOULES: It was pleadings.

MR. LFATHFRRURY: Wel.l, upon appeal it became

pleadings. They abandoned the claim for discovery on appeal.

CHAIRMAN SOULFS: All right. I don't know

whether we want to do this or not, or whether we want to do

them together, but that is all the -- this is the entire

information on 166(b)(5)(d), and we are open for discussion.

MR. DAVIS: Fine. (d) is fine, just make mine

(e) then.

CHAIRMAN SOULRS: Or either way. It doesn't

matter to me. Do we -- do we want to do this on 640? It is

up --

MR. DAVIS: I think they ought to he separate

sections.

CHAIRMAN SOULES: All right. Do we even want

to do the -- my proposal on 166(b)(d)?

MR. DAVIS: I have no objection to that.

MR. HERRING: You wouldn't call it (d), would

you, Luke?

MR. ADAMS: I so move, Mr. Chairman, or second

it or whatever needs to be done.

MR. DAVIS: Second.

CHAIRMAN SOULES: I am getting my -- I am

getting some help here from Chuck on maybe getting it to

where it fits. Is that right?

•
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MR. HERRING: Yes. I think you just add his

paragraph after ( d ) .

MR. DAVIS: ( e) is fine because we get no (d)

now.

am sorry.

MR. DAVIS: (b)(5). There is no (d) now.

MR. HERRING: Yes, but look at the structure

of the way that sentence is set up.

MR. DAVIS: Yes. I understand your proposal.

I can make mine (e).

MR. HRRRING: See how it is set up with a, b,

c? See the introductory clause there? I think what you

wanted to do is add it as Paragraph (2)(b)(5) --

CHAIRMAN SOUT,ES: I see.

MR. HERRING: -- rather than making it a (d)

JUSTICR TTOGGRTT: Luke, may I inquire there,

are you -- is this a vote that is corning up to add the

proposed (d) on 640?

CHAIRMAN SOULES: Yes.

JUSTICR DOGGETT: There was a position

advocated, which may or may not be correct, I think by Rusty

last time, that protective orders die with the fina)

judgment. I gather that is not -- and then he drew an
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amendment, which was on the table, which I have got a copy

of, that we wanted to codify that in the ru)e.

CHAIRMAN SOULES: I didn't -- I don't have

that, Judge. I don't know why I don't have it.

JUSTICE DOGGETT: This is the only one I have

got and I don't know whether he is urging that.

MR. BECK: Luke, the only comment I would make

on that is most of the protective orders I have seen have, as

an integral provision, the return of the records so that it

almost becomes academic unless you have an agreement that

doesn't have a provision like that.

MR. DAVIS: Luke, do we have before us your

suggested change? Isn't that what is up?

CHAIRMAN SOULMS: Justice Doggett has brought

up an alternative to this, I guess. I don't know.

JUSTICR nOGGRTT: We]], it is not even -- it

is not even necessarily my alternative. It is an attempt to

seek clarification about this provision. Is Rusty coming

back?

CHAIRMAN SOULES: I don't know.

(At this time there was a brief discussion off

the record, after which time the hearing continued as

follows:)
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CHAIRMAN SOULES: Okay. Okay. Those in favor

of Tom Davis' suggestion that we add a (b)(5) -- a

166(b)(5)(d) in the text of his handout. There has been a

motion. Tom moved.

Did somebody else second?

MR. SP7VFY: Second.

CHAIRMAN SOULES: Broadus seconds.

MR. EDGAR: Let me -- ?et me talk about --

CHAIRMAN SOUT,FS : Discussion.

MR. RDGAR: I wou}d just }ike to taJk about

the structure of it. (a), (b) and (c) talk about the court's

authority, and then says it is limited to any one of the

following, and then it lists three things. And the wording

of this really doesn't fit in to one of those provi sos . And

it just seems to me that perhaps it -- we should say,

"provided, however," or something like that, if that is -- in

order to carry out the intent of this proposal.

MR. EDGAR: Well, I understand you don't, but

if we adopt your motion, then we automatically adopt the

form, Tom, and I was just trying to cure that.

MR. DAVIS: What is the matter with the form?

Let's go with it.

Where do you think it ought to be put, Hadley?
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MR. EDGAR: Well, Z don't even know that

you. -- it would be. a (d). I would just say semico]on after

(c) and say, "provided, however, no protective order." And

that way then it would apply to both (b) and (c). Now, that,

to me, is the logical way to do it.

CHAIRMAN SOULES: What are you going to do

now?

CHAIRMAN SOULRS: A7] right. The form --

well, it would just be another unnumbered paragraph then of

5?

MR. EDGAR: Unlettered paragraph.

MR. FULLER: Unnumbered paragraph.

MR. EDGAR: Just part of the body of 5.

MR. SPARKS (SAN ANGELO): Do you go back over

to the origina] 1?

CHAIRMAN SOULFS: Okay.

MR. EDGAR: Now, as a matter of grammar, you

• •
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would have to put semicolons after (a), (b) and (c).

CHAIRMAN SOUI.FFS: Well, not real l y. I mean we

do this so many ways, we could just block this paragraph up

with a capital N back to the margin and go with it.

MR. EDGAR: All right.' Or you could say that,

too. That is r. i.ght .

MR. DAVIS: However you want to put it in

there, I don't care.

CHAIRMAN SOULRS: We will back to the margin

and block without any indention.

Okay. Do we have lunch out there?

JUSTtCE DOc3GETT: It is sitting out in the

MR. DAVIS: I,et's vote.

CHAIRMAN SOULES: David Beck.

MR. BECK: Yes, I want to make this comment.

I want to make sure everybody understands what we are doing

here, and I know I am in the minority. There are only two

people here that I count that do essentially defense work,

but what this does, it makes -- it makes certain that no

protective order is valid unless you file the discovery with

the court. And what we just passed a few moments ago says

that if you file it with the court, then you can't seat it.

So basical l.y, what this means is, is coupl ed with

what we did a few moments ago, we are making any protective

• •
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order virtually meaningless, it seems to me, because you have

got to file the documents with the court and then the sea)ed

records piece of -- or the rule that we just passed says that

you can't seal that information. So I want to make sure

everybody knows that.

And, again, the comment T. want to make is that this

represents a radical departure from what we have historically

done, and T am just real concerned that we are doing this at

the last minute with very little opportunity for input from

the bench and the bar, as we have done with all these other

rules. And I am going to oppose it.

CHAIRMAN SOULES: Well, do you propose or make

a motion that we submit this -- publish it and submit it for

public comment before it is adopted? I don't know whether to

do that or not. I am trying to --

CHAIRMADi SOULES: Well, with or wi.thout --

MR. RECK: -- I don't know what the

Legislature -- excuse me.

adopt this.

CHAIRMAN SOULES: The motion is --

MR. BECK: To adopt it.
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MR. DAVIS: That is right.

MR. BFCR: The motion on the floor is to adopt

this as written.

MR. DAVIS: Right now, as written, and as we

decided where it should fit, the motion is to adopt it.

CHAIRMAN SOULFS: T understand. And we are

having discussion.

IIoak Rishop.

MR. RISHOP: T don't think that we are under

time constraints to make this particular change. We are

under a time constraint to make the change to 76(a) because

the Legislature acted on it and they asked for guidelines

from the Texas Supreme Court.

But I really think that a change like this needs to

be studied by the Administration of Justice Committee; which

has never seen this. Judge Peep]es was here last week. He

made a very eloquent plea why we should not be moving so

rapidly when people have not had a chance to study these

things to determine what the implications are. And I

certainly think that we ought to send this to the

Administration of Justice Committee first to see what their

work is. They have never seen this proposa}.

CHAIRMAN SOULES : Any further discussion?

Those in favor of a new flna7 paragraph to

166(b)(5) as set forth in Tom's proposal, show by hands.
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Those opposed show by hands. One, two --

I am sorry. Ho3d your hands up, please. I am not

getting them all. One, two, three, four, five, six, seven.

Okay. Did everybody vote? The vote right now is

eight to seven in favor, and I don't -- I think there are

fewer -- there are more people here.

MR. JONES: I was standing behind, Mr.

Chairman.

CHAIRMATI SOULFS: Okay. Z am sorry. From the

movement in the --

MR. DAVIS: Let's vote again.

CHAZRMAN SOULES: May I-- may I ask for a

recount because I am not sure J counted them right.

I guess everybody knows what the proposition is

that we adopt the language in Tom Davis' handout as a new

final paragraph to 166(b)(5). That is the proposition.

Those in favor show by hands. One, two, three,

four, five, six, seven, eight, nine, ten.

Those opposed. One, two, three, four, five, six,

seven.

Ten to seven, it carries. Okay. Let's have 3unch.

i,et's try to hold it -- let's try to hold it to 30 minutes,

if possible. I will see you-all about 1:15.

•
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ORDERED: 

IN THE SUPREME COURT OF TEXAS 

AMENDMENTS TO THE 
TEXAS RULES OF CIVIL PROCEDURE, 

TEXAS RULES OF APPELLATE PROCEDURE, 
AND TEXAS RULES OF CIVIL EVIDENCE 

1. That Texas Rules of Civil Procedure 3a, 4, 5, 10, 13, 18a, 18b, 21, 21a, 26, 45, 
47, 57, 60, 63, 67, 87, 106, 107, 113, 120a, 166, 166a, 166b, 167, 167a, 168, 169, 183, 200, 
201, 206, 208, 215, 216, 223, 237a, 245, 248, 269, 294, 296, 297, 298, 299, 301, 305, 306c, 
308a, 534, 536, 571, 687, 749a, 749c, 751, 769, 771, 781, and 792 are amended as set forth 
below. 

2. That Texas Rules of Civil Procedure 72, 73, 184, 184a, and 260 are repealed. 

3. That Texas Rules of Civil Procedure 18c, 21b, 76a, 299a, and 536a are added as 
set forth below. 

4. That Texas Rules of Appellate Procedure 1, 3, 4, 5, 9, 12, 15a, 17, 20, 40, 41, 
43, 46, 47, 49, 51, 52, 53, 54, 56, 57, 59, 72, 74, 79, 90, 91, 100, 130, 131, 132, 133, 134, 
135, 136, 140, 160, 170, 172, 181, 182, 190, 202, and 210, and certain captions and an 
appendix, are amended as set forth below. 

5. That Texas Rule of Appellate Procedure 21 is added as set forth below. 

6. That Texas Rule of Civil Evidence 703, and the comment to Rule 604, are 
amended as set forth below. 

7. That these changes in the Texas Rules of Civil Procedure, Texas Rules of 
Appellate Procedure, and Texas Rules of Civil Evidence shall take effect September 1, 1990. 

8. That the comments appended to these changes are incomplete, that they are 
included only for the convenience of the bench and bar, and that they are not a part of the rules. 

9. That the Clerk is directed to file an original of this Order with the Secretary of 
State forthwith, and to cause a copy of this Order to be mailed to each registered member of the 
State Bar of Texas by publication in the Texas Bar Journal. 

10. That the Clerk shall file an original of this Order in the minutes of the Court to 
be preserved as a permanent record of the Court. 
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Z.'1.ft. 
SIGNED AND ENTERED in duplicate originals this~ day of April, 1990. 

/} 
i ~. / J 

(/ , ,7i~,:/:%;/< I 
c. L. Ray, Justice I 

p 
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CONCURRING AND DISSENTING STATEMENT BY 
JUSTICE GONZALEZ AND JUSTICE HECHT 

We concur in the changes to the Texas Rules of Civil Procedure adopted by this Order 
except the addition of Rule 76a and the concomitant amendment to Rule 166b.5.c. We agree that 
that it is appropriate to articulate standards for sealing court records which recognize and protect 
the public's legitimate interest in open court proceedings. Our concern is that the adopted rules 
are excessive. 

Strong arguments have been made that pleadings, motions and other papers voluntarily 
filed by a party to avail itself of the judicial process should not be sealed absent specific, 
compelling reasons. The arguments are much weaker for denying protection from public 
disclosure of information which a person is ordinarily entitled to hold private and would not 
divulge except for the requirements of the discovery process. It is one thing to require that pleas 
to a court ordinarily be public; it is quite another to force a person to give an opponent in a 
lawsuit private information and then require disclosure to the world. On balance, we believe that 
the adopted rules do not afford litigants adequate protection of their legitimate right to privacy. 

The procedural burdens created by the adopted rules are thrust principally upon already 
overburdened trial courts and courts of appeals. The trial courts must now conduct full, 
evidentiary hearings before ordering court records sealed. After records are ordered sealed, any 
party who did not have actual notice of earlier proceedings may request reconsideration of the 
order. Because it is impossible to give actual notice to the world, an order sealing records can 
never be effectively final. Trial courts must either hold as many hearings as there are requests 
by people without actual notice of prior hearings, or surrender and unseal the records. All 
parties, for and against sealing, are entitled to appeal. The demand of the adopted rules on the 
judiciary's limited resources is impossible to assess. 

Finally, Rule 76a and the change in Rule 166b.5.c are probably more controversial than 
any rules ever adopted by this Court. Although issues relating to sealing court records have been 
addressed across the country, adoption of rules like these two is unprecedented. Despite strongly 
conflicting views of the members of our Rules Advisory Committee, the Court has not invited 
the same public comment on these two rules as it has on the others. People outside the rules 
drafting process, lawyers and non-lawyers alike, have only recently become aware that these two 
rules were being considered. Even without inviting comment, the Court has received a relatively 
large number of sharply divergent views of these rules. The stridency of the controversy, the 
dearth of precedent, and lack of opportunity for full public comment all counsel a more measured 
response by the Court than the rules it adopts. We have refused this year to change the rules 
pertaining to the preparation of jury charges because of conflicting comments on the proposed 
amendments. The reasons for deferring sweeping changes in the charge rules for further debate 
apply equally to Rule 76a and Rule 166b.5.c. 

We agree with the Court generally that court records should be open to the public. We 
do not agree with the manner in which the Court has chosen to effectuate this policy. 
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September 28, 1993  

Honorable Merrill L. Hartman  

Chair   

Court Reporters Certification Board  

P.O. Box 13131  

Austin, Texas  78711-3131 

Letter Opinion No.  93-87  

  

Re:    Whether a court reporter is  

authorized to sell a copy of a  

deposition transcript to a company  

which operates a computerized  

database    (RQ-558) 

  

Dear Judge Hartman:  

  

On behalf of the Court Reporters Certification Board, you ask when  

a deposition transcript becomes a public record.  By way of background,  

you enclose a letter from an attorney, who represents a company which  

operates a computerized database, to a shorthand reporting firm.  A  

draft agreement is attached to the letter.  The letter states that the  

company   

  

is currently contracting with court reporting  

firms . . . .  The arrangement provides for court  

reporting firms to provide . . . copies of deposition  

transcripts . . . .  There is no charge to the court  

reporting firm, and [the company] pays a fee to the  

court reporting firm, calculated as a percentage of  

Firefox https://www2.texasattorneygeneral.gov/opinions/opinions/48mor...
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gross revenues, for each deposition copy sold.    

The draft agreement states in pertinent part:  

Reporting Firm shall ship . . . [to the company] a copy  

of all testimony recorded by Reporting Firm during the  

term of this agreement.  A copy of testimony recorded  

by Reporting Firm during the term of this agreement  

shall be provided by Reporting Firm to [the company]  

within thirty (30) days following the day of recording.   

In addition, during the term of this  

agreement . . . Reporting Firm shall provide to [the  

company] a copy of all testimony recorded by Reporting  

Firm prior to the term of this agreement, which is  

available to Reporting Firm.    

In essence, you ask whether a shorthand reporting firm is authorized to  

sell a copy of a deposition transcript to such a company. [footnote 1]     

Neither the Standards and Rules for Certification of Certified  

Shorthand Reporters as Promulgated by the Supreme Court of Texas (the  

"shorthand reporter rules") [footnote 2]  nor Government Code provisions  

governing shorthand reporters [footnote 3]  shed any light on this  

subject.  The shorthand reporter rules are simply silent on the subject.   

Section 52.059 of the Government Code generally provides that an  

attorney who takes a deposition is responsible for a shorthand  

reporter's charges for reporting and transcribing the deposition, and  

for the costs of each copy of the deposition transcript he or she  

requests.  It also provides that an attorney who appears at a deposition  

is responsible for a shorthand reporter's charges for each copy of the  

deposition transcript he or she requests.  Section 52.059 does not  

provide any authority for a shorthand reporter to sell a copy of a  

deposition transcript to any person other than an attorney who takes or  

appears at the deposition.    
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Depositions upon oral examination in a cause of action are  

governed by rules 200 through 207 and rule 209 of the Texas Rules of  

Civil Procedure.  Prior to 1988, a shorthand reporter was required to  

file the original transcript of a deposition with the court in the  

underlying cause of action.  Rule 206 as amended generally requires the  

officer who has taken a deposition, i.e., the shorthand reporter, to  

attach a certification to the deposition transcript, to file a copy of  

the certificate with the court in which the cause is pending, and to  

deliver the original deposition transcript to the attorney or party who  

asked the first question in the deposition.  The "custodial attorney" is  

required, "upon reasonable request, [to] make the original deposition  

transcript available for inspection or photocopying by any other party  

to the suit."  Tex. R. Civ. P. 206(2).  In addition, the shorthand  

reporter is required, "[u]pon payment of reasonable charges therefor,  

[to] furnish a copy of the deposition transcript to any party or to the  

deponent."  Tex. R. Civ. P. 206(5).  Rule 206 does not authorize a  

shorthand reporter to deliver a copy of a deposition transcript to any  

person other than the attorney or party who asked the first question in  

the deposition, a party to the suit, or the deponent. [footnote 4]     

Rule 76a of the Texas Rules of Civil Procedure, which sets forth  

the standard for sealing court records, is also relevant to your  

inquiry.  That rule presumes that "court records" are open to the  

general public and may be sealed only upon a heightened showing.  

[footnote 5]   Rule 76a defines "court records" for purposes of the rule  

as "documents of any nature filed in connection with any matter before  

any civil court" with certain exceptions.  Tex. R. Civ. P. 76a(2)(a).   

It also defines court records for purposes of the rule as  

discovery, not filed of record, concerning matters that  

have a probable adverse effect upon the general public  
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health or safety, or the administration of public  

office, or the operation of government, except  

discovery in cases originally initiated to preserve  

bona fide trade secrets or other intangible property  

rights.    

Tex. R. Civ. P. 76a(2)(c).  In providing that discovery that has been  

filed with a court as well as discovery concerning certain matters which  

has not been filed with the court constitutes "court records" presumed  

open to the general public, rule 76a suggests that discovery that has  

not been filed with a court and does not concern such matters, is not  

open to the general public.  As noted above, however, rule 206 requires  

the shorthand reporter who has taken a deposition to file a copy of a  

certificate with the court.  We do not consider whether, given this  

filing, deposition transcripts are "court records" under rule 76a(2)(a)  

in every case, or whether they are subject to the special provision  

under rule 76a(2)(c) for "discovery, not filed of record."    

Clearly, a company which operates a computerized database may  

obtain a deposition transcript which has been filed with a court and is  

available to the public from the court.  We are not aware of any  

statutory authority or rule, however, which would prohibit or authorize  

a shorthand reporter to sell a copy of a deposition transcript to a  

company which operates a computerized database.  The supreme court  

promulgates the Texas Rules of Civil Procedure, which govern discovery  

in general, and the shorthand reporter rules, which govern the conduct  

of shorthand reporters in particular.  In addition, trial courts  

supervise the taking and use of deposition transcripts in particular  

cases.  Given the role of the judiciary in this arena and the absence of  

any statute or rule prohibiting or authorizing such conduct, we do not  

believe that it is appropriate for this office to determine whether a  

shorthand reporter is authorized to sell a copy of a deposition  

transcript to a company which operates a computerized database.  We  
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believe that this question would be more appropriately addressed by  

supreme court rule or by the court with jurisdiction over a particular  

case.  Until such a rule is promulgated or a court specifically permits  

it, we believe it would be imprudent for a shorthand reporter to sell a  

copy of a deposition transcript to any person or entity other than the  

deponent, a party to the proceeding, or a party's attorney.    

S  U  M  M  A  R  Y  

There is no statute or rule prohibiting or  

authorizing a shorthand reporter to sell a copy of a  

deposition transcript to a company which operates a  

computerized data base, or any person or entity other  

than the deponent, a party to the proceeding, or a  

party's attorney, without leave of court.  This  

question would be more appropriately addressed by  

supreme court rule or by the court with jurisdiction  

over a particular case.   

Yours very truly,  

Mary R. Crouter  

Assistant Attorney General  

Opinion Committee  

------------------------------------------------------------

FOOTNOTES
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 [1] Because a court reporting firm is a private entity, not a 

governmental body subject to the Texas  Open Records Act, V.T.C.S. 6252-

17a, we do not believe that the situation you have recounted requires us  

to consider whether a deposition transcript is a "public record" under 

that statute.   

[2] The Texas Supreme Court is authorized to adopt rules 

consistent with chapter 52 of the  Government Code governing the conduct 

of court reporters.  See Gov't Code § 52.002.   

[3] See Gov't Code ch. 52.   

[4] Of course, a court reporter is authorized to deliver a copy of 

a deposition transcript to a company  which operates a computerized 

database if the company is either the deponent or a party to the suit.  

We do  not address whether such a company is precluded from obtaining a 

copy of a deposition transcript from the  deponent, a party to the 

proceeding, or a party's attorney.   

[5] Section 22.010 of the Government Code requires the Supreme 

Court of Texas to adopt rules  establishing guidelines for the courts of 

this state to use in determining "whether in the interest of justice the  

records in a civil case, including settlements, should be sealed."   
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TEXAS JUDICIAL COUNCIL

PUBLIC ACCESS TO JUDICIAL RECORDS

I. I NTRODUCTION

In September 1997, questions arising from a request under the Public Information Act
prompted the Supreme Court of Texas to ask the Texas Judicial Council to study ways to
improve access to court administrative records and to propose a rule to the Court for
promulgation.  In October 1997, the Texas Judicial Council appointed some of its members to
the Committee on Court Records with the charge “to examine open records’ statutes and rules
as they apply to courts in other states and to use this information to develop language for a
proposed rule governing access to judicial records in Texas.”  The proposed rule was submitted
to the Court in September 1998.

This report:  (1) summarizes the procedures and policies that are generally used to
provide access to judicial records-records relating to the administrative operations of the courts;
(2) discusses why in other states court rules have been the best means for providing access to
judicial records; and (3) discusses why a rule is a more viable option for providing access to
judicial records in Texas than the Public Information Act.

This report does not directly address the issue of public access to court records, that is,
records or documents that are filed in connection with a matter before a court.

II. P UBLIC ACCESS TO JUDICIAL RECORDS: OVERVIEW

The following section is an overview of the legal authorities and policy considerations
that determine how judicial records are made accessible to the public.

A. Authorities Governing Access.  Access to judicial records is governed by one or
more of the following legal authorities:
(1)  statute;
(2)  judicial decision;
(3)  executive agency opinion; or
(4)  court rule or policy.

(1) Access to judicial records by statute - State open records acts (“ORA’s”)
generally address access to judicial records by expressly stating that the statute
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1When the language of an open records statute includes judicial records, courts may be excluded under the
constitutional separation of powers doctrine, vagueness, or other legal principles.  Privacy and Public Access to Judicial
Records, National Center for State Courts, 1995.  Page 12.

2See Rules Committee v. Freedom of Information Commission, 472 A.2d 9 (Conn. 1984) (judicial rule-making
power is not an administrative function), and  generally,  Connecticut Bar Examining Committee, 550 A.2d 633 (Conn.
1988).

3See Nixon v. Warner Communications, 435 U.S. 589 (1978) (recognizing a general common law right to inspect
and copy public documents held by judiciary.  "It is uncontested, however, that the right to inspect and copy judicial
records is not absolute.  Every court has supervisory power over its own records and files, and access has been denied
where court files might have become a vehicle for improper purposes.")    

4Since neither the courts nor the judicial branch are mentioned in Nebraska’s statutory definition of “public
records,” the constitutional open courts provision has widely been interpreted to mean that records held by courts are
presumed to be open.

5 Public Access to Court Records, National Center for State Courts, 1995, Page 8.

6See Kansas AG Opinion No.96-77 (finding that because the Open Records Act specifically excludes judges
from the definition of "public agency," that judges’ telephone records were not public information).

7See Hawaii Office of Information Practices Opinion No. 93-8 (ruling that a bar applicant’s right to inspect that
applicant’s scores and graded answers on a bar examination and the correct answers on the bar examination relates to
a non-administrative function of the courts and is therefore governed by laws other than the public information statute.).
The Office of Information Practices adopted the rationale of the Connecticut Supreme Court’s decision in Rules
Committee v. Freedom of Information Commission, 472 A.2d 9 (Conn. 1984).   Also See Hawaii of Information Practices
Opinion No. 92-3 (ruling that information maintained by the Hawaii Commission on Judicial Selection is a government
record and is subject to the freedom of information statute).
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in its entirety applies to judicial records; that the statute applies to judicial
records, unless disclosure of the records is governed by court rule; or by
expressly excluding the judiciary from ORA coverage altogether.1

(2) Access to judicial records by judicial decision - Although judicial decisions
are frequently used in conjunction with other authorities (e.g., statutes and court
rules) to determine rights of access,2 in many states judicial decisions are the
only authority.  These decisions are typically based on the common law right to
inspect and copy public records and documents3 or, in fewer instances, the “open
courts” provision of the state constitution.4  According to some legal scholars,
common law traditionally has been the most significant vehicle through which
the public has exercised a right of access to records held by the courts.5

(3) Access to judicial records by executive agency opinion - There are two
types of executive agency opinions that can significantly affect the accessibility
of judicial records:  (1) attorney general opinions;6 and (2) opinions issued by
executive agencies that administer the public information statutes, such as the
Connecticut Freedom of Information Commission, or Hawaii’s Office of
Information Practices.7

Tab C--p. 658



8See comments regarding Hawaii, (Appendix A).

9Public Access to Court Records, National Center for State Courts, 1995. Page 27.

10See "Privacy and Public Access to Court Records."  National Center for State Courts, 1995. Pages 28-29.  
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(4) Access to judicial records by court rule - A number of states have enacted
rules or other internal policies to establish consistent procedures access to
judicial records.  States that include the judicial branch, moreover, often use
court rules to address the many procedural issues that statutes cannot effectively
address.8  Wherever practicable, these rules embody the public access policies
of the particular state.

B. Policy Considerations - There are six policy issues to consider when determining
which judicial records should be made public and the procedures that should govern
their release.

1. Judicial Accountability - The judicial branch is, by its very nature, insulated
from the popular pressures that are an integral part of the operation of the
legislative and executive branches.  And unlike governmental agencies, who are
obliged to take most of their direction from legislative mandates, state
judiciaries are expected to exercise substantial control over their operations.9

This expectation largely assumes the public’s right to know about those
operations and that the courts will not conduct their business under a cloak of
secrecy.   This relationship between the judicial branch and the public is a
fundamental component of judicial accountability.   But the accountability of
judges to their “customers” (i.e., parties, witnesses, and jurors) bears equal
consideration.  To what extent should customers’ rights be compromised by the
public’s right to court information?

2. Availability of judicial resources - The release of a judicial record requires
judges and court personnel to balance the public’s right to information about
publicly funded institutions against their own duties to conduct the business of
the courts efficiently.   A number of questions arise in this context.  How much,
for example, should a court reallocate its resources to respond to a request, if
that reallocation would significantly disrupt court business or productivity?
Should a court with very limited resources or personnel be required to meet a
request in the same manner as a court with better administrative or
technological capabilities?10

3. Costs - There are numerous (and substantial) costs associated with providing
public access to judicial records.  Among other things, copies must be made,
personnel compensated, data collected, stored, and managed, and expensive
equipment -- computers, copy machines, and communications hardware -- must
be purchased.  The question for policymakers is simply: "Who should shoulder
the burden?"
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11 See Section 552.305(a), Government Code  (governmental entity may decline to release information involving
a person’s privacy interest for the purpose of requesting an attorney general opinion) and Inwood West Civic Association
v. Touchy, 754 S.W.2d 276 (Houston--14th Dist.  1988), which construed Section 306.004, Government Code ( public
disclosure of written or otherwise recorded communication from a citizen of Texas to a member of the Legislature is
prohibited unless either party authorizes disclosure.).  

12See generally Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980). 
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There are three possibilities.  First, fees may be assessed directly to parties
requesting information.  Second, valuable court resources may be reallocated,
as discussed above.  Third, the general public may meet the expenses through
additional taxation.  Each of these options, however,  has inherent difficulties.
Assessing fees directly from parties requesting information could have the
undesired effect of discouraging requests.  The reallocation of existing court
resources could, as mentioned previously, diminish judicial efficiency.  And
increasing taxes, of course, presents a number of political challenges.

The public’s  perception that government bureaucracy has become bloated,
unwieldy, and hinders rather than encourages good government further
complicates the funding issue.  Any initiative that involves expanding state
government faces automatic resistance.  In the judicial records context, this view
presents policymakers with the challenge of developing access policies that use
existing resources, are procedurally workable and that do not increase
government bureaucracy. 

Despite the difficulties discussed above; funds for providing public access to
judicial records have to come from somewhere, the problem for policymakers
is how to provide reasonable access at a reasonable cost.

4. Privacy - The right of public access to judicial records must also be balanced
against the right of privacy.  This right, which is inherent in constitutional,
statutory,11 or in common law, protects private citizens from unwarranted
intrusion.  In the judicial records context, some discretionary authority is
necessary to protect the privacy rights of citizens.

5. Open courts - A basic tenet of American jurisprudence is that open trials are
essential to the integrity of the judicial process.12  In recent years, this concept
has been extended beyond trials to apply generally to the operation of courts,
based on the view that the integrity of the judicial process, as well as the
public’s confidence in that process, benefit from maintaining reasonably open
access to court information.  This tradition of openness is therefore an important
consideration for states formulating their public access policies for judicial
records.

6. Security of information and individuals - The security of court-related
information--especially information that is stored in a computer system- is an
important policy issue that can affect access to judicial records.  While access
to some electronically stored data is appropriate, both judges and their staff who
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13See Rule 2.051 (Public Access to Judicial Records), Florida Rules of Judicial Administration; Administrative
Order 1997-10 (Access to Judicial Branch Administrative Information), Michigan Supreme Court; Rule 5 (Rules of
Public Access to Records of the Judicial Branch); and Rule 123 (Public Access to Judicial Records of the State of
Arizona), Rules of the Supreme Court of Arizona.

14For an analysis of access to judicial records in each of the 50 states, see Appendix A.

15  See generally  Marbury v. Madison, 5 U.S. 137 (1803).   

16See Gordon Bermant and Russell R. Wheeler, p 845 Federal Judges and the Judicial Branch: Their
Independence and Accountability, 46 Mercer Law Review 845 (1995)  (Describing judicial branch independence as a
corollary of the separation of powers doctrine and administrative independence as a key component of judicial branch
independence.)
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rely on technology to increase their productivity must be able to protect
information relating to unreleased judicial opinions, case deliberations, and
other judicial work products from unauthorized release.  Free and unrestricted
access to electronic court information would run counter to this objective.  More
importantly, no judicial records policy should allow the release of information
that would endanger the safety of judges and court personnel, even if that policy
limits access rights.13  

III. P UBLIC ACCESS TO JUDICIAL RECORDS: THE CASE FOR A COURT

RULE

Early in its research, Council staff determined that a simple reading of each state’s ORA
could neither furnish an accurate picture of how states provide access to judicial records in
practice nor explain why courts are developing rules or policies for the release of those records.
To obtain a thorough representation, court administrators, court counsel, public information
officers, and assistant attorneys general in each of the 50 states were interviewed at length.  This
section briefly discusses the main reasons that states identified as the basis for providing access
to judicial records by court rule.14

A. Separation of Powers; Judicial Independence - Every state constitution has a
separation of powers provision to prevent one branch of government from exercising
excessive control over the other branches.15  The judicial branch’s duty to
impartially interpret the law - and to perform that function independently and
without criminal or civil punishment - is a basic component of the separation of
powers doctrine.  In the administrative sense, separation of powers and its corollary,
judicial independence, refer to the right of the judicial branch "to operate according
to procedural rules and administrative machinery that it fashions for itself through
its own governance structures."16

In developing policies and procedures for access to judicial records legislative,
executive, and judicial branches have generally sought to preserve separation of
powers and judicial independence.  In Minnesota, Alaska, New York, and Hawaii,
for example, this goal was successfully achieved through the promulgation of a
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17   Supreme courts in most states, including Texas,  are vested with the power to administer their courts systems.
See Article V, Section 31(a), Texas Constitution, and Section 74.024(a), Government Code.

18See Babigan v. Evans, 427 N.Y.S.2d 688 (N.Y.Sup.Ct. 1980).

19See Connecticut Bar Examining Committee v. Freedom of Information Commission, 550 A.2d 633 (Conn.
1988) (holding that information must involve the institutional machinery of the court to be administrative), and Rules
Committee v. Freedom of Information Commission, 472 A.2d 9 (Conn. 1984) (holding that the rules committee of the
Superior Court of Connecticut did not perform "administrative functions" under the Freedom of Information Act.).

20See Hawaii Office of  Information Practices Opinion No. 93-8 ( Adopting the rationale of Rules Committee
v. Freedom of Information Commission, 472 A.2d 9 (Conn. 1984)).

Page 6TJC (September 1998)

court rule.17  The Supreme Court of Minnesota, at the Legislature’s request,
developed a judicial records rule because the ORA’s appeal and review procedures
are concentrated in the executive branch.  In Alaska similar concerns (i.e., problems
arising from the application of the procedures for access to records held by the
executive branch to the judiciary), prompted the Supreme Court to develop a rule
on its own initiative.  New York’s judicial records rules were created in response to
a lower court decision which held that the central court administrative office was
covered by the state open records law.18  The Supreme Court of Hawaii, which is
in the final stages of promulgating its judicial records rule, is doing so to clarify the
relationship between the judicial branch and the Office of Information Practices, the
executive agency that processes judicial records requests.

B. Procedural Concerns

1. Administration or enforcement of the statute by an executive agency -
Providing access to judicial records presents a number of procedural and
legal questions for both the courts and the agencies that administer the ORA
(i.e., executive agencies).  At what point, for example, does information that
is in the custody of a judge become an administrative or judicial record?
When does a judge function in an administrative capacity?  How long
should a judicial record be retained?  When these and other questions arise,
the ORA alone is seldom -- if ever -- a sufficient authority for resolution.

One such example is the Connecticut Freedom of Information Commission
which, despite its statutory authority to issue opinions about the release of
records relating to the administrative functions of the judicial branch, is
obliged to follow the Supreme Court’s determination of which judicial
actions constitute an administrative function.19  A second example, Hawaii,
is in the latter stages of promulgating a court rule to address the concern that
the Uniform Information Practices Act provides inadequate procedures for
courts to respond to judicial records requests.  For the interim, Hawaii’s
Office of Information Practices has adopted the Connecticut Court’s
definition of "administrative functions" in cases involving the release of
judicial records.20 
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21See Section B(2), supra.

22See Ex Parte Farley, S.W.2d 617, 625 (Ky.  1978) (Finding that some details of the Open Records Law, such
as the adoption and conformance to certain procedures, presented interferences that were viewed as inconsistent with the
courts’ orderly conduct of business and those matters couldn’t be accepted by the courts.).

23Section II-B, supra.
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2. Efficient use of court resources - Many of the ORAs procedures for
responding to freedom of information requests imposed are applied to the
judicial branch under the false assumption that the daily operations of courts are
the same as those of government agencies.  The daily operations of the courts
are highly decentralized, and many of the procedural requirements of an ORA
are simply unworkable.  Moreover, some of the requirements outlined in state
ORAs erroneously assume that personnel and other resources that are readily
available to help large government bodies respond to information requests are
equally available to the courts.21   In many cases, these assumptions can lead to
undesirable results for both the individuals who are seeking information and to
the court that must provide it.22

In three states -- Arizona, New Mexico, and Washington-- judicial records rules
were adopted to facilitate the management of open records requests.  In the past
two years, two supreme courts, Arizona and New Mexico, have issued orders
to address concerns raised by the general public and the media about the way
that records requests were managed by local courts.   In Washington, a court
policy was developed to provide the courts with a clear and consistent procedure
for responding to an increased number of judicial records requests.

3. Costs - This report has discussed the challenge of developing judicial records
policies that provide reasonable access at a reasonable cost.  It has also been
noted that this challenge is compounded by public resistance to measures that
would expand government bureaucracy.23  In states with large, decentralized
judicial systems,  the most effective way of meeting this challenge has been
through the promulgation of a court rule.

A court rule is cost-effective for three reasons.  First, it can be created, adopted,
and amended without the large expenses associated with legislative action.
Second, existing bureaucratic structures can be used to respond to information
requests.  Third, courts with limited administrative resources can provide
reasonable access without incurring expenses that are required to update their
capabilities to meet the demands of open records statutes.  One example of a
large court system that has implemented a judicial records rule with minimal
costs to its operations is Florida.

The Florida Rule for Public Access to Judicial Records,  provides that
“(r)equests and responses to requests for access to public records under this rule
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shall be made in a reasonable manner.”24  This provision is complemented by
staff training on how to respond to requests for judicial records and by each
court’s determination  as to who will be the records custodian, how to streamline
the appeals process, and how legal support will be provided (i.e., to address
legal questions about the text of the rule).
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25Section 552.003(1)(B), Government Code, which excludes the judiciary from the definition of “governmental
body.” Also See Attorney General Opinion (ORD 657) (Statutory exclusion applies only to records relating to the
exercise of judicial powers) and Misc. Docket No. 97-9141 (Supreme Court Order denying an open records request for
telephone billing records of the Supreme Court and finding ORD 657 incorrect).

26TRCP 76a (recognizing the public’s right of access to court records).  Rule 76a was promulgated by the Texas
Supreme Court at the direction of the Legislature to adopt a system governing the sealing of court records.  Also See
TRCP 166b(5)(c), which prohibits a court from using a protective order to circumvent the requirements of TRCP 76a,
and Ashpole v. Millard, 778 S.W.2d 169, 170 (Tex. App.--Houston [1st Dist.] 1989, no writ) (public has right to inspect
and copy records held by a court subject to that court’s inherent power to control public access to its records.)

27See Article IV, General Appropriations Act (H.B. No. 1, 75th Regular Session.), and "Not All Court
Information Should Be Open To Public" Editorial by David Crump, Amarillo Daily News, December 15, 1997 Page 9A
(stating that records concerning how the courts spend taxpayers’ money "are generally open already.")

28State ethics laws require every state officer to file annual financial disclosure statements.  A financial statement
that is filed with the Texas Ethics Commission under Chapter 572, Government Code, is a public record.  See Section
572.032(a).   Also see Chapter 254, Election Code, which provides procedures for reporting and inspection of political
contributions.

29See Article 5, Section 1-a(1), Texas Const., Sections 33.032 and 33.034, Government Code, and Rule 17,
Rules for Removal or Retirement of Judges.
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 IV. PUBLIC ACCESS TO JUDICIAL RECORDS IN TEXAS

A. Access to Judicial Information Under Current Law - The Public Information
Act (“PIA”), which was adopted in 1973 by the 63rd Texas Legislature, applies only
to information that is held by a “governmental body,” the definition of which “does
not include the judiciary.”25  Although the judicial branch is expressly excluded
from the PIA, various types of records held by judges and court personnel (many of
which are administrative in nature) have historically been accessible to the public
through other provisions such as court rules,26 statutes, or simply as a matter of
public policy.  For example, members of the public currently have access to the
General Appropriations Act (which provides information about court budgets and
judicial salaries),27 and information about court operational budgets which are made
available by local governments.   Financial and campaign information about judges
is accessible through the Texas Ethics Commission,28 and information relating to
disciplinary action against a judge for judicial misconduct is available after a formal
hearing has been convened by the Judicial Conduct Commission.29 

B. A Few of the Problems with PIA Coverage - Some individuals argue that the
only way to make judicial records truly accessible is to place the judicial branch
under the Public Information Act.  Though well-meaning, this argument loses
credibility when the negative procedural and legal consequences -- many of them
unintended -- are considered.

The following are some of the problems that are presented by extending the PIA’s
application to judicial records.
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30  Harold H. Bruff, Separation of Powers Under the Texas Constitution 68 Texas Law Review 7 1337 (1990).

31 Sections 552.301-303, Government Code.

32"Texas Supreme Court, Too, Must Give Public Access."  Walt Borges, Houston Chronicle, September 4, 1997.
  See Holmes v. Morales, 924 S.W.2d 920 (Tex. 1996), citing Houston Chronicle Publishing Co. V. City of Houston,
531 S.W.2d 177, 185 (Tex. Civ.-App.-Houston [14th Dist.] 1975), writ ref’d per curiam 536 S.W.2d 559 (Tex. 1976).

33Section 552.321, Government Code.

34Sections 552.324-25, Government Code.

35  In written testimony submitted to the Senate Interim Committee on Public Information on October 7, 1997,
Texas Citizen Action stated that "Bringing the judicial branch under the Public Information Act would ...create
procedural absurdities in the review of a judge’s refusal to release judicial records ." 
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1. Separation of Powers - In Texas, a “strong separation of powers tradition is
a prominent feature” of the state constitution.30  Under the (PIA), the attorney
general determines whether information that is held by a governmental body is
subject to a statutory exception.31  The PIA further provides that a governmental
body may request a ruling from the attorney general if it receives a request for
a record that it believes falls under an exception to the PIA.  

This statutory procedure poses two concerns.  First, by virtue of their exclusion
from the PIA, courts are not authorized to request attorney general opinions.
Second, even if the statute were amended to authorize courts to seek attorney
general opinions on matters relating to judicial records  requests, those opinions
would not be binding on the courts because the PIA "assigns the courts with the
final say on whether records are public."32  The authority of the courts to
interpret the PIA is not coincidental but rather, inherent in their fundamental
duty under the Texas Constitution to construe and apply laws that are passed by
the Legislature.

2. “Procedural absurdities” - Under the PIA,33 the attorney general may file a
suit for a writ of mandamus to compel a governmental body to release
information that the attorney general has ruled public.  The PIA also authorizes
a governmental body to file a suit challenging a decision by the attorney
general.34  Such a challenge would be filed in district court under regular venue
procedures, and the Supreme Court would have final jurisdiction over the
action.  This scenario would present numerous "procedural absurdities"35 the
most extreme of which would arise in cases involving judicial records in the
possession of the Supreme Court:

How can this Court ask a district court to decide
whether this Court’s legal position is correct?  Even if
the lower courts could choose to follow an Attorney
General’s opinion rather than this Court’s view of the
law, appeal would ultimately lie with this court.  Even
if every Justice recused and the Governor appointed a
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37 See Section IV-B(1), supra.
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Special Court to hear the appeal, the tribunal would
still be the court whose records were at issue and whose
decision was contested. 36

3. Enforcement provisions of the PIA - In addition to the separation of
powers and procedural problems that are posed by the PIA’s application to
the judiciary, the enforcement provisions of the PIA results in two
unintended consequences.  First, imposing a civil or criminal penalty against
a judge who fails to comply with the PIA would lead to the unintended
consequence of punishing the judge for exercising the constitutional power
to interpret the PIA.37  Second, fear of criminal prosecution under the PIA
could disrupt important trials at substantial costs to jurors, witnesses,
parties, and justice itself. Consider, for example, the dilemma faced by a
judge who presides over a large, multiple- judicial district and who is
hearing a criminal case in which double jeopardy has attached.

4. Maximum costs - A third issue that is particularly relevant to Texas is the
fiscal impact of providing access to judicial records under the Public
Information Act.  The size, geographic diversity, and complexity of Texas’
judicial system and the administration of that system under the procedures
outlined in the PIA presents numerous fiscal challenges that would strain
state, county, and municipal budgets.  For example, budgetary issues are
presented by PIA coverage of justice and municipal courts who conduct the
bulk of the state’s judicial business and who usually have little ( if any)
administrative staff and office facilities for the storage of judicial records.
Would allowances be made for part-time judges in rural areas of the state
who have neither the support staff nor the technological resources to
respond to information requests as promptly as judges who sit on courts that
are located in urban areas?

Table 1 lists some of the costs to both state and local governments if the
judicial branch were subject to the disclosure procedures in the Public
Information Act.
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TABLE 1

COST FACTORS FOR ACCESS TO JUDICIAL RECORDS
UNDER THE TEXAS PUBLIC INFORMATION ACT*

COSTS WITHIN THE JUDICIAL
BRANCH

COSTS OUTSIDE OF THE JUDICIAL
BRANCH

1. Support services for requests for information
held by:

* Judges (2,984 total)
 

* Support staff /administrative personnel for each
court

* District and county clerks 

*Support staff/administrative personnel for each
judge

* Personnel for  judicial agencies which were
previously excluded from the   Act to answer
judicial records requests

 
2. Copying equipment and storage space for

judicial records

1. Legal and administrative costs for OAG to
serve each judge that OAG is required by
law to represent

2. Legal and administrative costs for OAG to
serve the support personnel of each judge
that OAG is required to represent on judicial
records matters

3. Legal and administrative costs for OAG to
serve the personnel of each judicial agency
(e.g., the Office of Court Administration) that
the OAG is required to represent on judicial
records matters

4. Legal and administrative costs for OAG to
serve county and district attorneys who
request AG opinions

5. Legal and administrative costs for county or
district attorneys to serve county judges and
justices of the peace on judicial records
matters

6. Legal and administrative costs for county or
district attorneys to serve the personnel of
each county judge or justice of the peace on
judicial records matters

7. Legal and administrative costs for city
attorneys to serve municipal court judges on
judicial records matters

8. Legal and administrative costs for city
attorneys to serve the staff of municipal
court judges on judicial records matters

9. Incidental administrative costs incurred by
the GSC in serving each judicial agency,
judicial officer, offi cer and the support
staff/personnel of each judicial officer in the
state

* These costs are exclusive of legal and administrative costs that are associated with litigation pertaining to the
release of a judicial record.
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C. Proposed Texas Rule

1. Background-  As part of its charge to develop a  rule for public access to
judicial records in Texas, the Committee on Court Records considered
which policies and procedures in other states could best be adapted to
Texas’ special needs.  The Committee conducted eight public hearings
around the state to obtain input from members of  the general public about
each change to the proposed rule.  Drafts of the rule were published on the
internet, and input was solicited from the general public, the media, freedom
of information organizations, and other public interest groups.  The diverse
composition of the Council also provided a constructive forum for
developing a proposed rule.  A number of Council members not on the
Committee  made significant contributions to the discussion, drafting, and
publication of the rule.

In addition to devoting the bulk of three of its meetings to revising and
discussing the Committee’s draft, members of the Council attended the
regional judicial conferences, the annual convention of the State Bar of
Texas, and the annual convention of the Texas Municipal Courts
Association to solicit suggestions for improving the rule’s language.  Many
of the suggestions from each of these groups and from the general public
were included in the Council’s final draft of the rule (see Appendix C).

B. Summary of Proposed Judicial Records Rule

1. Maximum access, minimum cost.  The rule provides for maximum public
access to judicial records by providing limited exemptions from disclosure
(Section 5), and by allowing a judge to deny access to a judicial record only
on certain grounds (Section 8).  Additionally, the rule minimizes
administrative costs to state and local governments judges, court personnel,
judicial agencies, and the executive branch because it does not establish
complex or excessively bureaucratic procedures.  More importantly, costs
to persons who are seeking judicial records are minimized by: (1) the
adoption of the General Services Commission’s cost schedule for public
information; and (2) a simple and  inexpensive administrative procedure for
aggrieved parties to appeal the denial of access to judicial records.

2. Enforcement of the rule - Unlike the executive and legislative branches,
the judiciary has a constitutionally created body to police the conduct of its
members-the Texas Judicial Conduct Commission.38  As part of its duties,
the Commission, which has jurisdiction over more than 3,000 judges and
judicial officers in Texas, is responsible for enforcing the Texas Code of
Judicial Conduct, which each judge in Texas is obliged to comply with or
face disciplinary action (including removal from office).  Because of its
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enforcement authority, the Commission  provides the most appropriate
means for insuring that every judge complies with the rule.39 

V. CONCLUSION

Providing access to judicial records presents significant challenges for policymakers,
courts, and the general public.  Each of these challenges must be addressed with the expectation
that government should respond to the needs of its citizens with measures that are both workable
and cost-effective.

Because courts are supported by public funds, they are no less accountable to taxpayers
for the resources that they use.  This accountability (the public’s right to court administrative
records) must, however, be balanced against the courts’  obligation to administer justice without
compromising the rights of parties, jurors, and other court customers.
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RULES ADVISORY COMMITTEE MEETING
April 11-12, 2003

Texas Supreme Court advisory

Page 1 of 2

ADVISORY

SUPREME COURT ADVISORY COMMITTEE TO MEET FRIDAY AND SATURDAY
The Supreme Court Advisory Committee will meet Friday and, if needed, Saturday at the Room 101 at the Texas
Law Center (State Bar of Texas building), 1414 Colorado in Austin. The Friday meeting will begin at 9 a.m. and, if
business is not completed Friday, the meeting will continue at 8:30 a.m. Saturday.

Supreme Court Advisory Committee meetings are open to the public.

The committee meeting is the first since 15 new members were appointed in February.
A copy of the February order appointing the committee can be found at
http://www.supreme.cou rts.state.tx.us/MiscDocket/03/03902300.PDF.

1. WELCOME AND OVERVIEW OF SCAC

2. REPORT FROM JUSTICE HECHT

2.1 Status Report

Justice Hecht will report on Supreme Court actions and those of other courts related to the Supreme Court
Advisory Committee since the November 2002 meeting. Justice Hecht also may refer new issues for the
committee's study.

3. CIVIL LITIGATION IMPROVEMENTS TASK FORCE REPORT

The committee will review for comment recommendations by the Task Force on Civil Litigation Improvements,
appointed by the Court and chaired by Houston lawyer Joe Jamail. This will be the first meeting that the Task
Force's recommendations as a whole will be discussed, although the committee previously considered another
proposal related to offers of settlement.

3.1 Offer of Settlement
rules/Committee/Apr-2003/offer task force.pdf T'A t3 I

This draft is different from previous committee drafts on settlement offer rules, which remain pending for
discussion.

3.2 Appearance By Counsel: TRCP 7 and 8
rules/Committee/Apr-2003/attorney task force.pdf

3.3 Class Actions: TRCP 42
rules/Committee/Apr-2003/class action task force.pdf

3.4 Complex Litigation: TRCP 42
rules/Committee/Apr=2003/comiDlexlit task force.pdf

3.5 Ad Litem Appointments, Responsibility and Compensation: TRCP 173

http://www.supreme.courts.state.tx.us/rules/Committee/Apr-2003/Rules%20Apr-2003.html 4/11/2003
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rules/Committee/Apr-2003/ad litem task force.pdf

4. REPORT FROM SUBCOMMITTEES

4.1 Settlement Issues, continued

TWB S

Discussion of issues related to rules proposals similar to "offers of judgment" or "offers of settlement" described
by Federal Rule of Civil Procedure 68 and other states' procedural rules. The current draft:
http://www.supreme.courts.state.tx.us/rules/Committee/Sep-2002/2.1%20outline.pdf C^?.t-sow MsMa `rAg' (n
http://courtstuff.com/sct/rules/Committee/Nov-2002/Rule1666172002.pdf LAS-r ^►c Drzv,F-r T4a 7

4.2 Affidavits Concerning Cost and Necessity of Services: TRCP 904
(No documents or description at this time)

?AG 8 ^ ►-o ^..n A. r440 )

4.3 Ex Parte Communications and Physician-Patient Confidentiality: TRCP 509

Discussion topics will include whether an existing federal statute bars ex parte communication of a patient's
medical condition by a physician to any other person. The SCAC will also discuss several other recommended
changes to the Texas Rules of Evidence to make them conform with the Federal Rules of Evidence.

-^p f3 8 C taw ^^^d , tM2w^o,
http://courtstuff.com/scUrules/Committee/Nov-2002/RU LE509cmtereport.pdf
http://www.supreme.cou rts.state.tx. us/ru les/Committee/Sep-2002/2.6%20sample.pdf
http://www.supreme.cou rts.state.tx. us/ru les/Committee/Sep-2002/2.6%20edwards.pdf
http://www.supreme.cou rts.state.tx.us/rules/Committee/Sep-2002/2.6%201etters.pdf
http://www.supreme.cou rts.state.tx.us/rules/Committee/Sep-2002/2.6%201etters2.pdf

4.4 Prefiling, Investigative Depositions: TRCP 202

The committee has been asked to review the effectiveness and operation of Texas Rule of Civil Procedure Rule
202 that allows depositions before a suit is filed or to investigate a claim.

http://www.supreme.courts.state.tx.us/rules/Committee/Sep-2002/2.9%20background.pdf TA3
http://www.supreme.cou rts.state.tx. us/ru les/Committee/Sep-2002/2.9%20duggins.^df
http://www.supreme.cou rts.state.tx.us/rules/Committee/Sep-2002/2.9%20sweeny.pdf

4.5 Sealing Court Records: TRCP 76A

The SCAC has been asked to review the effectiveness and operation of Texas Rule of Civil Procedure Rule 76a
addressing the appropriateness of and method for sealing court records. A copy of the most recent information on
this issue is below:
http://www.supreme.courts.state.tx.us/rules/Committee/Sep-2002/2.11%20background.pdf

Any person at any time may comment on rules proposals before the Supreme Court of Texas or the Supreme
Court Advisory Committee or offer suggested changes to the Texas Rules of Court, including the Texas Rules of
Civil Procedure, the Texas Rules of Appellate Procedure, the Texas Rules of Evidence, the Rules of Judicial
Administration and the Parental Notification Rules.

Written comments may be mailed to the Chris Griesel, rules attorney, P.O. Box 12248, Austin, Texas 78711, or
may be faxed to the attention of the Rules Attorney at (512) 463-1365, or e-mailed to
chris.griesel@courts.state.tx.us.

http://www.supreme.courts.state.tx.us/rules/Committee/Apr-2003/Rules°Io20Apr-2003.htm1 4/11/2003
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RULE 76A BACKGROUND INFORMATION

q

During the last legislative session, Representative Fred Bosse filed HB 3125. The bill, attached

as appendix A, set out civil penalties for manufacturers and sellers who do not inform the public of

defective products and knowingly market and sell such products, by creating a separate cause of

action, in case involving wrongful death or personal injury caused by defective products, in which the

plaintiff proves by a preponderance of the evidence that the defendant committed an act or omission

that had the purpose or effect of preventing the public from becoming aware of a known risk giving rise

to the claimant's claim; or committed improper conduct, such as hiding or destroying documents, that if

the conduct had not been committed would have lead to the the existence of any part of the claimant's

cause of action being revealed, or the existence of incidents similar to the incident that gave rise to the

claimant's cause of action being revealed.

The bill specifically addressed the Rules of Civil Procedure stating:

SECTION 3.01. Not later than January 1, 2002, the supreme court shall adopt and amend

rules governing practice and procedure, including the rules regarding sealing of records, to prevent the

courts of this state from being used in a manner that constitutes a danger to the public health and safety

and constitutes conduct described by Section 98.002, Civil Practice and Remedies Code, as added by

this Act.

A copy of the complete text of the bill and the bill analysis is set out as Appendix A.
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A hearing on the bill was held on March 21 and Apri14, 2001. The audio of the hearing can be

heard at:

http://www.capitol.state.tx.us/cgi-bin/db2www/tlo%mteschd/cmteschd.d2w/report?LEG=77&SESS=R

&CMTECODE=C 100&CTYPE=House

The following persons testified regarding the bill:

For: A1-Misnad, Evelyn (Sel fl Al-Misnad, Kalifa (Self) Bailey, Donna (Self) Blossey, George

A. (Self) Fuhrmann, Dawn (Self) Fuhrmann, Terrin (Self) Hendricks, Vickie (Sel fl James,

Reggie (Consumers Union SW Regional Offices) Watts, Mikal (Self and Donna Bailey)

Against: Waldrop, Alan (Texans for Lawsuit Reform)

On: Earle, Elisabeth (Self)

A description of the hearing, available through Gallerywatch, described the hearing in this way:

The House Civil Practices Committee met today to discuss a variety of bills. HB 3125

presented by Rep. Bosse states that corporations should be responsible when they withhold information

about defective products. They should also be held liable when those defective products cause harm or

death. There were many different testimonies for the bill by people who have lost loved ones in

accidents where corporate negligence was suspected. The action taken on this bill was it was left

pending.

On Apri14, 2001, the committee took the bill up again and, following consideration of a
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committee substitute, left the bill pending in committee.

During this interim, the House Civil Practices Committee was charged with the following interim

charge:

1. Examine practices by courts and attorneys in product liability cases that may be detrimental

to public health and safety. The review should include the sealing of records that might assist the

public in assessing the dangers of using a product, agreements not to disclose information to the

public or regulatory agencies, and any other rules, practices or laws deemed relevant by the

committee.

On Apri12, 2002, the interim committee meet and took testimony regarding this charge. The

following persons were witnesses:

Christian, George Scott (Texas Civil Justice League) James, Reggie (Consumers Union SW

Regional Office) Lambe, Dan (Texas Watch)

The testimony at the meeting focused: Chairman Bosse indicated that the impetus for the bill

was a New York Times article relating to the disclosure that manufacturers failed to disclose failures to

appropriate regulatory agencies. The interim committees report in November will focus on whether

Rule 76a is working or whether additional modification of the rule should be made, whether

confidentiality agreements should be outlawed, or whether no action should be taken. Chairman Bosse

presented his proposed bill relating to requiring the Supreme Court to adopt rules relating to sealing.

Mr. Christian offered his organization's help to the committee but offered no specific solutions. Mr.

Lambe also offered his organization's help and didn't offer any specific solutions. He testified that
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despite Rule 76A information about known dangers are being kept from Texas families by sealed

settlements. Mr. James asked the committee to look specifically at court ordered agreement. He

believes that on paper Rule 76a works well, but in real life, it doesn't work so well. He suggested that

the interplay between Rule 76a and protective orders under Rule 166(b)(5), often allow documents that

would not or could not be protected under 76a to be protected under Rule 166. He suggests solutions

might include codification of Rule 76a and placing the motions requesting sealing on-line.

At the end of the meeting, Representative Bosse passed on some proposed language to the

Rules Attorney relating to sealing, which was substantially similar to Section 3 of the original bill which is

set out above. The proposal required the Supreme Court to adopt disciplinary Rules related to sealing

and stated:

SECTION 3.01. Not later than January 1, 2004, the supreme court shall adopt and amend

rules governing practice and procedure, including the rules regarding sealing of records, to prevent the

courts of this state from being used in a manner that constitutes a danger to the public health and safety.

In the May meeting, Justice Hecht passed on the issue for assignment.

The House Committee will continue to study the issue at its next meeting June 13, 2002.

About Rule 76A

Rule 76a was adopted in 1990. It has not been amended since 1990. Rule 76a allows records

to be sealed only upon a showing that:

(a) a specific, serious and substantial interest which clearly outweighs:

(1) this presumption of openness;
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(2) any probable adverse effect that sealing will have upon the general public health or

safety;

(b) no less restrictive means than sealing records will adequately and effectively protect the

specific interest asserted.

A complete copy of the text of the rule is set out as Appendix B.

During the 12 years since the passage of Rule 76a , the Supreme Court has accumulated 17

three ring binders of Rule 76a filings. Since January 1, 2002, there have been 31 filings.

Facial examination of the pleading does not often disclose the reason for the court sealings.

Among the types of cases in which sealing orders have been requested in the last six months are: suits

relating to adoption issues and suits seeking the sealing of documents filed by an opponent following

the inadvertent production of the document. One attorney routinely files motions in probate cases

stating that the disclosure of the amounts paid to beneficiary's would be improper. The Court does not

receive notification if a motion under Rule 76a is granted or denied.
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Second Court of Appeals
Stephanie Lavake, Clerk of Court

1. Records that were sealed in the trial court under Rule 76a usually come to us with the word
"SEALED" stamped directly on the outside cover of the records. If the records aren't already
stamped "SEALED," we mark on the outside cover of the file jacket that sealed records are
contained therein, and we note on case management that the records are sealed. We also
place the records in an envelope, tape it shut, mark it "SEALED" and put a copy of the order
sealing the record on the outside of the envelope.

2. If the parties are permitted to check out sealed documents that are part of the record, they
must sign a confidentiality agreement.

3. If we grant a motion to seal a record, we mark the record sealed and follow the same
procedure outlined above.

4. When mandate issues and we return sealed records to the trial court, we give notification in
our cover letter that the record is sealed.

5. Whether documents that were submitted to the trial court for an in camera inspection come
to us in connection with a mandamus or an appeal, the documents always come to us sealed.
The documents remain under seal while in this court's possession.

6. On your frequency question:
• We rarely get appeals under Rule 76a.
• Motions to seal are also rare.
• With regard to records/discovery submitted to the trial court for an in camera inspection:

We rarely see this in appeals but we occasionally see it in discovery-related original
proceedings.

Third Court of Appeals
Diane O'Neil, Clerk of Court

1. They are delivered to us marked and sealed. We place them in a safe in a locked room.
When the case is mandated we hand deliver them to the trial court with a letter to the fact
that we are returning sealed exhibits and have them sign for them.

2. If we grant the motion we seal them here and them follow the same steps when the case is
mandated as described in number 1.

3. We would keep them in the safe and treat them as sealed until a review is made.

We do not have any written rules; this has been the long time practice of the court.

page 1
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Fourth Court of Appeals
Keith Hottle, Clerk of Court

As referenced in your correspondence, the Fourth Court briefly addresses TRCP 76a under
its Internal Operating Procedures by requiring the Clerk of the Court ensure the record remains
sealed to all unauthorized persons; and issue a warning letter to the litigants and their attorneys that
the record is sealed in the court. Procedures would dictate that we clearly mark the record (i.e.,
appellate record, shuck and related files) as sealed pursuant to Rule 76a. The sealed cases relating
to minors seeking to circumvent the parental notification provision are maintained in a locked safe.

Motions that are granted to seal records not sealed under 76a in the trial court would be
handled in a similar manner. A letter would be issued to the litigants, the trial court and the attorneys
that the record has been sealed in the court. We would mark the record as sealed as referenced above
and ensure the record remains sealed to all unauthorized persons. An entry would also made into
Case Management that the record is "sealed."

In response to your question concerning how we would treat records/discovery that was
submitted for an in camera inspection on a claim of privilege, where the trial court's denial of that
ruling is being appealed is we would keep the records sealed and only make them available for
review upon order of the court.

As to the frequency, these issues rarely come up in our Court.

Fifth Court of Appeals -
Lisa Matz, Clerk of Court

We frequently receive records from the trial court that have been sealed. I don't think our
Court has ever ordered anything to be sealed. Like I said, they usually come to us under a sealing
order from the trial court. We keep the sealed records out of the jacket that the public can view. We
only allow the attorneys on the case to check the records out.

Sixth Court of Appeals
Debbie Autrey, Clerk of Court

(Response by chief staffattorney, Stacy Stanley: )

In connection with your email on dealing with sealed records in the possession of our court:

I. We do not have a written policy.

2. Our general practice is this: Documents sealed by trial court and now in our record - sealed
- Physically - If we need to look at them, the writing attorney/justice does. They are not
circulated further unless anotherjustice asks to separately review them. Internally, we have
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no further security measures. We then reseal them. If a request by some outside party (or
even the other side who did not get to see those sealed records) is made to review, clerk's
office refers to court. Very seldom happens. When it does, we have denied request
[although we have noted that it does make it pretty difficult for the other side to intelligently
argue that it should get documents when it hasn't ever had a chance to see them ... or even
have any clear idea of what they contain.].

3. We have never had a motion asking to seal any type of record up here that was not first
addressed to trial court.

4. See 2 - we treat discovery/in camera review sealed docs the same way.

Seventh Court of Appeals
Peggy Culp, Clerk of Court

The Seventh Court will file a sealed record and it will remain sealed and placed with the file.
We do not lock them up. It is not opened by anyone but the Judge or attorney working on the case.

If we receive a motion requesting that the record be sealed, the court will consider the
motion. If the motion is granted, the court will instruct the clerk's office to seal the record and it is
then placed back in the file.

Appeals regarding an in camera inspection are treated like any other sealed record. We very
rarely have sealed records filed.

Eighth Court of Appeals -
Denise Pacheco, Clerk of Court

In response to your question we do not have formal written procedures but our informal
procedures are as follows:

I Documents delivered to us marked and sealed are placed with the case file and a note is made
in case management and on the shuck stating that sealed documents have been filed. This
alerts us so that we don't release these to anybody coming by to view the file. If the trial
court's order sealing the records requires us to return the records at the conclusion of the
appeal or if a motion to return the records is filed and granted, we will do so. Otherwise, we
generally do not return them to the trial court once the mandate is issued unless such
instructions were brought to our attention.

2. Case by case. It's our recollection that we've had one such motion filed with this court. The
Court granted the motion and the documents were marked as sealed.

3. If not sealed, will only seal if motion filed.

4. Seldom.

page 3

Tab C--p. 681



Ninth Court of Appeals
Carol Anne Flores, Clerk of Court

1. We keep sealed court records (TRCP 76a) separated from the rest of the record. It is not
viewable by the public. Only our staff is allowed to review sealed records if the judges deem
necessary to the case.

2. We have only sealed one motion with attachment which was filed directly with our court.

3. In camera documents are also kept separate from the remainder of the record. And are only
reviewed by our staff if the judges deem necessary to the case.

Both original sealed records and original in camera records are resealed by our court prior to
returning them to the trial court. If they are copies they are destroyed by shredding or incineration.

These situations are arising more frequently since more documents are being sealed by the
trial courts. In camera documents are also arising more frequently than in past years.

Tenth Court of Appeals
Sharri Roessler, Clerk of Court

1. They are delivered to us marked and sealed. We note in case management that a portion of

the record is sealed. They are placed in the shuck with the remainder of the record. We do
not allow the sealed portion to be checked out.

2. If the motion is granted, we follow the same steps as described in #1.

3. We would treat them as sealed until further review by the court.

4. It is rare that we receive records with sealed documents.

The court does not have a written policy.

' Eleventh Court of Appeals
Sherry Williamson, Clerk of Court

The I 1`h Court's procedures are the same as the Third Court's.

It is very rare that we receive cases with sealed documents, however.
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Thirteenth Court of Appeals
Cathy Wilborn, Clerk of Court

The 131" COA's procedures for sealed documents are the same as the 3`d COA.

Fourteenth Court of Appeals
Ed Wells, Clerk of Court

l. Records sealed under TRCP 76a are forwarded to us from the trial court under seal. We
docket them in case management, place the case information into a spreadsheet that lists all
exhibits contained in our safe and then lock the exhibit in a safe which is contained in a room
which is locked outside of our normal hours of operation. When we finally dispose of the
case by issuing our mandate, we then prepare an exhibit return form that outlines exactly
what the court will be returning to the trial court. The sealed record along with this form are
then either mailed via certified mail return receipt requested to the county or district court
of origin or in the case of Harris County, released to the county courier following him/her
signing this exhibit return form. All signed exhibit return forms are then maintained by the
Court in a folder for safekeeping.

2. This Court does not issue orders or rulings sealing appellate records. Instead we refer the
matter to the trial court for a hearing and order under rule 76a. If a sealed record is then
forwarded to us following this hearing, the same procedures outlined in the first question
would be followed.

3. We would treat them as sealed and follow the same procedures outlined previously.

This Court historically has had very few issues resulting from the filing of sealed records. We receive
only a small number of cases each year that contain documents sealed by the trial court under TRCP
76a.

This Court currently does not have any written IOP's regarding this issue. The procedures that
are currently being followed are a result of the long term practices of the Court.
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FW: Question about sealing appellate records

Jody Hughes

From: Karinne McCullough [Karinne.McCullough@1 stcoa.courts.state.tx.us]

Sent: Friday, October 20, 2006 9:38 AM

To: Jody Hughes

Subject: RE: Question about sealing appellate records

Apologies. I was out most of Wednesday and yesterday.

Our chief staff attorney said we are basically in line with the Third Court on the first and third items.

There isn't an equivalent TRAP to 76a so this Court has not sealedrecords.

Karinne

Clerk of the Court
1307 San Jacinto, 10th Floor
Houston, Texas 77002
713-655-2700
713-752-2304 (fax)

From: Jody Hughes [mailto:Jody.Hughes@courts.state.tx.us]
Sent: Wednesday, October 18, 2006 5:59 PM
To: Karinne McCullough; Peggy Culp; Denise Pacheco; Sharri Roessler; Cathy Lusk; Ed Wells
Subject: FW: Question about sealing appellate records

Page 1 of 2

Dear Karinne, Peggy, Denise, Sharri, Cathy, and Ed:
To my knowledge, I haven't heard back from any of you about my questions below regarding sealed records in
the appellate courts. As noted in my original email, I am seeking this information to help the appellate rules
subcommittee of the Court's Rules Advisory Committee understand what the current practices are in the courts of
appeals. Information about how your respective courts handle these issues would be extremely helpful to the
Advisory Committee, and ultimately to the Court as well. We would welcome any information you could provide or
any thoughts you might offer about this process that would be helpful to the Committee's consideration of a
potential appellate rule addressing sealed records.

The Advisory Committee is meeting this Friday and Saturday 10/20-21, so I am hoping to hear from as many of
you as possible by Thursday.

Thanks in advance for your help.
Jody

From: Jody Hughes

Sent: Thursday, October 12, 2006 10:52 AM

To: Karinne McCullough; Stephanie Lavake; Diane O'Neal; Keith Hottle; 'The Clerk'; Debbie Autrey; Peggy Culp; 'Denise Pacheco'; Carol Anne Flores;

Sharri Roessler; Sherry Williamson; Cathy Lusk; Cathy Wilborn; Ed Wells

Subject: Question about sealing appellate records

Greetings, Clerks of the Courts of Appeals-
Some of you I know and have met in person, and some of you I know from phone or email correspondence. I
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FW: Question about sealing appellate records Page 2 of 2

hope to have an opportunity to meet all of you in person during my time as rules attorney. In the meantime, I
have a question about your respective courts' record policies I'm hoping you can help me answer.

As you know, the appellate rules contain no equivalent to TRCP 76a regarding sealing court records on appeal.
My questions are: does your Court have a policy or practice, formal or informal, regarding:

(1) how you treat records that were sealed in the trial court under 76a and are now part of the appellate record;
(2) motions to seal records in the appellate court (on appeal or in original proceedings) that were NOT sealed
under 76a in the trial court;

(3) how you treat records/discovery that was submitted for an in camera inspection on a claim of privilege, where
the trial court's denial of that ruling is being appealed.

And finally- in general, how frequently do issues relating to the above arise in your court?
The reason for my inquiry is that the Supreme Court Rules Advisory Committee has been asked to consider
whether the appellate rules should contain a provision equivalent or similar to TRCP 76a. As the first part of the
analysis, the appellate subcommittee wanted to get a sense of how the courts of appeals currently deal with the
issue of requests to seal appellate records. I did not see anything in the published local rules on this issue for
those appellate courts that have local rules; so I wondered if any of you all have IOPs or internal policies on this,
or perhaps if motions/requests to seal appellate are dealt with on an ad hoc basis. (I did see that San Antonio's
IOPs contain a provision relating to records sealed under 76a, but that's the only one I could find).

Thanks in advance for your help with this. I know you are all extremely busy, but I don't know who else to ask. I
would greatly appreciate any information you could provide regarding your court's practices. The Advisory
Committee is scheduled to meet next Friday 10/20, so if you have any info to share, I would greatly appreciate it if
you could contact me by next Thursday or sometime before then.

jody

Jody Hughes
Rules Attorney, Texas Supreme Court
512.463.1353
jody.hughes@courts.state.tx.us
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Jody Hughes

From: Cathy Lusk
Sent: Friday, October 20, 2006 11:44 AM
To: Jody Hughes
Cc: Blake Hawthorne; Carol Anne Flores; Cathy Lusk; Cathy Wilborn; Debbie Autrey; Denise

Pacheco ; Diane O'Neal; Ed Wells; Karinne McCullough; Keith Hottle; 'Lisa Matz'; 'Lisa Matz';
Louise Pearson; Peggy Culp; Sharri Roessler; Sherry Williamson; Stephanie Lavake

Subject: RE: Question about sealing appellate records

Hi, Jody. (I have been out of the office and just returned today - sorry for the delay.)

In response to your questions:

1. Sealed records or documents are immediately, clearly marked as "sealed" on the case file jacket. We note in case
management that the record/document is sealed. Sealed documents or records are not allowed to be checked out or to
be viewed by anyone other than this court's judges. The only court members allowed to "break" the seal on sealed
documents are Judges. The Judge personally writes his initials and the date on the envelope/container of the sealed
document/record at the time he opens it.

2. Such motions in our court are very rare but are handled the same as all motions -- on a case-by-case basis.

3. Essentially, we treat such records as "sealed" until the court makes a final determination in the issue.

4. Sealed Records are a rare occurrence in our court.

We do not have written policies regarding "sealed" records.

Cathy Lusk
Clerk of the Court
Twelfth Court of Appeals
1517 West Front Street, Suite 354
Tyler, Texas 75702
Phone: 903-593-8471
Fax: 903-593-2193

From: Jody Hughes
Sent: Wednesday, October 18, 2006 5:59 PM
To: Karinne McCullough; Peggy Culp; 'Denise Pacheco'; Sharri Roessler; Cathy Lusk; Ed Wells
Subject: FW: Question about sealing appellate records

Dear Karinne, Peggy, Denise, Sharri, Cathy, and Ed:
To my knowledge, I haven't heard back from any of you about my questions below regarding sealed records in the
appellate courts. As noted in my original email, I am seeking this information to help the appellate rules subcommittee of
the Court's Rules Advisory Committee understand what the current practices are in the courts of appeals. Information
about how your respective courts handle these issues would be extremely helpful to the Advisory Committee, and
ultimately to the Court as well. We would welcome any information you could provide or any thoughts you might offer
about this process that would be helpful to the Committee's consideration of a potential appellate rule addressing sealed
records.
The Advisory Committee is meeting this Friday and Saturday 10/20-21, so I am hoping to hear from as many of you as
possible by Thursday.
Thanks in advance for your help.
Jody

From: Jody Hughes
Sent: Thursday, October 12, 2006 10:52 AM
To: Karinne McCullough; Stephanie Lavake; Diane O'Neal; Keith Hottle; 'The Clerk'; Debbie Autrey; Peggy Culp; 'Denise Pacheco'; Carol

Anne Flores; Sharri Roessler; Sherry Williamson; Cathy Lusk; Cathy Wilborn; Ed Wells
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Subject: Question about sealing appellate records

Greetings, Clerks of the Courts of Appeals-
Some of you I know and have met in person, and some of you I know from phone or email correspondence. I hope to
have an opportunity to meet all of you in person during my time as rules attorney. In the meantime, I have a question
about your respective courts' record policies I'm hoping you can help me answer.
As you know, the appellate rules contain no equivalent to TRCP 76a regarding sealing court records on appeal. My
questions are: does your Court have a policy or practice, formal or informal, regarding:
(1) how you treat records that were sealed in the trial court under 76a and are now part of the appellate record;
(2) motions to seal records in the appellate court (on appeal or in original proceedings) that were NOT sealed under 76a in
the trial court;
(3) how you treat records/discovery that was submitted for an in camera inspection on a claim of privilege, where the trial
court's denial of that ruling is being appealed.
And finally- in general, how frequently do issues relating to the above arise in your court?
The reason for my inquiry is that the Supreme Court Rules Advisory Committee has been asked to consider whether the
appellate rules should contain a provision equivalent or similar to TRCP 76a. As the first part of the analysis, the appellate
subcommittee wanted to get a sense of how the courts of appeals currently deal with the issue of requests to seal
appellate records. I did not see anything in the published local rules on this issue for those appellate courts that have local
rules; so I wondered if any of you all have IOPs or internal policies on this, or perhaps if motions/requests to seal appellate
are dealt with on an ad hoc basis. (I did see that San Antonio's IOPs contain a provision relating to records sealed under
76a, but that's the only one I could find).
Thanks in advance for your help with this. I know you are all extremely busy, but I don't know who else to ask. I would
greatly appreciate any information you could provide regarding your court's practices. The Advisory Committee is
scheduled to meet next Friday 10/20, so if you have any info to share, I would greatly appreciate it if you could contact me
by next Thursday or sometime before then.
jody

Jody Hughes
Rules Attorney, Texas Supreme Court
512.463.1353
jody.hughes@courts.state.tx.us
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Appendix B September 22, 2006

Rule: none

Current text: none

Summary of Issue:

Government Code §22.010 states: "The supreme court shall adopt rules
establishing guidelines for the courts of this state to use in determining whether in the
interest of justice the records in a civil case, including settlements, should be sealed."
Pursuant to that statutory requirement, the Court in 1990 promulgated TRCP 76a, which
governs sealing records in trial courts. However, there is no comparable TRAP rule that
governs requests to seal records in the appellate courts. Accordingly, the Committee is
asked to consider whether the Appellate Rules should contain a provision that governs
requests to seal records in the appellate courts.
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Second Court of Appeals
Stephanie Lavake, Clerk of Court

1. Records that were sealed in the trial court under Rule 76a usually come to us with the word
"SEALED" stamped directly on the outside cover of the records. If the records aren't already
stamped "SEALED," we mark on the outside cover of the file jacket that sealed records are
contained therein, and we note on case management that the records are sealed. We also
place the records in an envelope, tape it shut, mark it "SEALED" and put a copy of the order
sealing the record on the outside of the envelope.

2. If the parties are permitted to check out sealed documents that are part of the record, they
must sign a confidentiality agreement.

3. If we grant a motion to seal a record, we mark the record sealed and follow the same
procedure outlined above.

4. When mandate issues and we return sealed records to the trial court, we give notification in
our cover letter that the record is sealed.

5. Whether documents that were submitted to the trial court for an in camera inspection come
to us in connection with a mandamus or an appeal, the documents always come to us sealed.
The documents remain under seal while in this court's possession.

6. On your frequency question:
• We rarely get appeals under Rule 76a.
• Motions to seal are also rare.
• With regard to records/discovery submitted to the trial court for an in camera inspection:

We rarely see this in appeals but we occasionally see it in discovery-related original
proceedings.

Third Court of Appeals
Diane O'Neil, Clerk of Court

1. They are delivered to us marked and sealed. We place them in a safe in a locked room.
When the case is mandated we hand deliver them to the trial court with a letter to the fact
that we are returning sealed exhibits and have them sign for them.

2. If we grant the motion we seal them here and them follow the same steps when the case is
mandated as described in number 1.

3. We would keep them in the safe and treat them as sealed until a review is made.

We do not have any written rules; this has been the long time practice of the court.
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Fourth Court of Appeals
Keith Hottle, Clerk of Court

As referenced in your correspondence, the Fourth Court briefly addresses TRCP 76a under
its Internal Operating Procedures by requiring the Clerk of the Court ensure the record remains
sealed to all unauthorized persons; and issue a warning letter to the litigants and their attorneys that
the record is sealed in the court. Procedures would dictate that we clearly mark the record (i.e.,
appellate record, shuck and related files) as sealed pursuant to Rule 76a. The sealed cases relating
to minors seeking to circumvent the parental notification provision are maintained in a locked safe.

Motions that are granted to seal records not sealed under 76a in the trial court would be
handled in a similar manner. A letter would be issued to the litigants, the trial court and the attorneys
that the record has been sealed in the court. We would mark the record as sealed as referenced above
and ensure the record remains sealed to all unauthorized persons. An entry would also made into
Case Management that the record is "sealed."

In response to your question concerning how we would treat records/discovery that was
submitted for an in camera inspection on a claim of privilege, where the trial court's denial of that
ruling is being appealed is we would keep the records sealed and only make them available for
review upon order of the court.

As to the frequency, these issues rarely come up in our Court.

Fifth Court of Appeals -
Lisa Matz, Clerk of Court

We frequently receive records from the trial court that have been sealed. I don't think our
Court has ever ordered anything to be sealed. Like I said, they usually come to us under a sealing
order from the trial court. We keep the sealed records out of the jacket that the public can view. We
only allow the attorneys on the case to check the records out.

Sixth Court of Appeals
Debbie Autrey, Clerk of Court

(Response by chief staffattorney, Stacy Stanley: )

In connection with your email on dealing with sealed records in the possession of our court:

I. We do not have a written policy.

2. Our general practice is this: Documents sealed by trial court and now in our record - sealed
- Physically - If we need to look at them, the writing attorney/justice does. They are not
circulated further unless anotherjustice asks to separately review them. Internally, we have
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no further security measures. We then reseal them. If a request by some outside party (or
even the other side who did not get to see those sealed records) is made to review, clerk's
office refers to court. Very seldom happens. When it does, we have denied request
[although we have noted that it does make it pretty difficult for the other side to intelligently
argue that it should get documents when it hasn't ever had a chance to see them ... or even
have any clear idea of what they contain.].

3. We have never had a motion asking to seal any type of record up here that was not first
addressed to trial court.

4. See 2 - we treat discovery/in camera review sealed docs the same way.

Seventh Court of Appeals
Peggy Culp, Clerk of Court

The Seventh Court will file a sealed record and it will remain sealed and placed with the file.
We do not lock them up. It is not opened by anyone but the Judge or attorney working on the case.

If we receive a motion requesting that the record be sealed, the court will consider the
motion. If the motion is granted, the court will instruct the clerk's office to seal the record and it is
then placed back in the file.

Appeals regarding an in camera inspection are treated like any other sealed record. We very
rarely have sealed records filed.

Eighth Court of Appeals -
Denise Pacheco, Clerk of Court

In response to your question we do not have formal written procedures but our informal
procedures are as follows:

I Documents delivered to us marked and sealed are placed with the case file and a note is made
in case management and on the shuck stating that sealed documents have been filed. This
alerts us so that we don't release these to anybody coming by to view the file. If the trial
court's order sealing the records requires us to return the records at the conclusion of the
appeal or if a motion to return the records is filed and granted, we will do so. Otherwise, we
generally do not return them to the trial court once the mandate is issued unless such
instructions were brought to our attention.

2. Case by case. It's our recollection that we've had one such motion filed with this court. The
Court granted the motion and the documents were marked as sealed.

3. If not sealed, will only seal if motion filed.

4. Seldom.
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Ninth Court of Appeals
Carol Anne Flores, Clerk of Court

1. We keep sealed court records (TRCP 76a) separated from the rest of the record. It is not
viewable by the public. Only our staff is allowed to review sealed records if the judges deem
necessary to the case.

2. We have only sealed one motion with attachment which was filed directly with our court.

3. In camera documents are also kept separate from the remainder of the record. And are only
reviewed by our staff if the judges deem necessary to the case.

Both original sealed records and original in camera records are resealed by our court prior to
returning them to the trial court. If they are copies they are destroyed by shredding or incineration.

These situations are arising more frequently since more documents are being sealed by the
trial courts. In camera documents are also arising more frequently than in past years.

Tenth Court of Appeals
Sharri Roessler, Clerk of Court

1. They are delivered to us marked and sealed. We note in case management that a portion of

the record is sealed. They are placed in the shuck with the remainder of the record. We do
not allow the sealed portion to be checked out.

2. If the motion is granted, we follow the same steps as described in #1.

3. We would treat them as sealed until further review by the court.

4. It is rare that we receive records with sealed documents.

The court does not have a written policy.

' Eleventh Court of Appeals
Sherry Williamson, Clerk of Court

The I 1`h Court's procedures are the same as the Third Court's.

It is very rare that we receive cases with sealed documents, however.
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Thirteenth Court of Appeals
Cathy Wilborn, Clerk of Court

The 131" COA's procedures for sealed documents are the same as the 3`d COA.

Fourteenth Court of Appeals
Ed Wells, Clerk of Court

l. Records sealed under TRCP 76a are forwarded to us from the trial court under seal. We
docket them in case management, place the case information into a spreadsheet that lists all
exhibits contained in our safe and then lock the exhibit in a safe which is contained in a room
which is locked outside of our normal hours of operation. When we finally dispose of the
case by issuing our mandate, we then prepare an exhibit return form that outlines exactly
what the court will be returning to the trial court. The sealed record along with this form are
then either mailed via certified mail return receipt requested to the county or district court
of origin or in the case of Harris County, released to the county courier following him/her
signing this exhibit return form. All signed exhibit return forms are then maintained by the
Court in a folder for safekeeping.

2. This Court does not issue orders or rulings sealing appellate records. Instead we refer the
matter to the trial court for a hearing and order under rule 76a. If a sealed record is then
forwarded to us following this hearing, the same procedures outlined in the first question
would be followed.

3. We would treat them as sealed and follow the same procedures outlined previously.

This Court historically has had very few issues resulting from the filing of sealed records. We receive
only a small number of cases each year that contain documents sealed by the trial court under TRCP
76a.

This Court currently does not have any written IOP's regarding this issue. The procedures that
are currently being followed are a result of the long term practices of the Court.
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FW: Question about sealing appellate records

Jody Hughes

From: Karinne McCullough [Karinne.McCullough@1 stcoa.courts.state.tx.us]

Sent: Friday, October 20, 2006 9:38 AM

To: Jody Hughes

Subject: RE: Question about sealing appellate records

Apologies. I was out most of Wednesday and yesterday.

Our chief staff attorney said we are basically in line with the Third Court on the first and third items.

There isn't an equivalent TRAP to 76a so this Court has not sealedrecords.

Karinne

Clerk of the Court
1307 San Jacinto, 10th Floor
Houston, Texas 77002
713-655-2700
713-752-2304 (fax)

From: Jody Hughes [mailto:Jody.Hughes@courts.state.tx.us]
Sent: Wednesday, October 18, 2006 5:59 PM
To: Karinne McCullough; Peggy Culp; Denise Pacheco; Sharri Roessler; Cathy Lusk; Ed Wells
Subject: FW: Question about sealing appellate records

Page 1 of 2

Dear Karinne, Peggy, Denise, Sharri, Cathy, and Ed:
To my knowledge, I haven't heard back from any of you about my questions below regarding sealed records in
the appellate courts. As noted in my original email, I am seeking this information to help the appellate rules
subcommittee of the Court's Rules Advisory Committee understand what the current practices are in the courts of
appeals. Information about how your respective courts handle these issues would be extremely helpful to the
Advisory Committee, and ultimately to the Court as well. We would welcome any information you could provide or
any thoughts you might offer about this process that would be helpful to the Committee's consideration of a
potential appellate rule addressing sealed records.

The Advisory Committee is meeting this Friday and Saturday 10/20-21, so I am hoping to hear from as many of
you as possible by Thursday.

Thanks in advance for your help.
Jody

From: Jody Hughes

Sent: Thursday, October 12, 2006 10:52 AM

To: Karinne McCullough; Stephanie Lavake; Diane O'Neal; Keith Hottle; 'The Clerk'; Debbie Autrey; Peggy Culp; 'Denise Pacheco'; Carol Anne Flores;

Sharri Roessler; Sherry Williamson; Cathy Lusk; Cathy Wilborn; Ed Wells

Subject: Question about sealing appellate records

Greetings, Clerks of the Courts of Appeals-
Some of you I know and have met in person, and some of you I know from phone or email correspondence. I
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FW: Question about sealing appellate records Page 2 of 2

hope to have an opportunity to meet all of you in person during my time as rules attorney. In the meantime, I
have a question about your respective courts' record policies I'm hoping you can help me answer.

As you know, the appellate rules contain no equivalent to TRCP 76a regarding sealing court records on appeal.
My questions are: does your Court have a policy or practice, formal or informal, regarding:

(1) how you treat records that were sealed in the trial court under 76a and are now part of the appellate record;
(2) motions to seal records in the appellate court (on appeal or in original proceedings) that were NOT sealed
under 76a in the trial court;

(3) how you treat records/discovery that was submitted for an in camera inspection on a claim of privilege, where
the trial court's denial of that ruling is being appealed.

And finally- in general, how frequently do issues relating to the above arise in your court?
The reason for my inquiry is that the Supreme Court Rules Advisory Committee has been asked to consider
whether the appellate rules should contain a provision equivalent or similar to TRCP 76a. As the first part of the
analysis, the appellate subcommittee wanted to get a sense of how the courts of appeals currently deal with the
issue of requests to seal appellate records. I did not see anything in the published local rules on this issue for
those appellate courts that have local rules; so I wondered if any of you all have IOPs or internal policies on this,
or perhaps if motions/requests to seal appellate are dealt with on an ad hoc basis. (I did see that San Antonio's
IOPs contain a provision relating to records sealed under 76a, but that's the only one I could find).

Thanks in advance for your help with this. I know you are all extremely busy, but I don't know who else to ask. I
would greatly appreciate any information you could provide regarding your court's practices. The Advisory
Committee is scheduled to meet next Friday 10/20, so if you have any info to share, I would greatly appreciate it if
you could contact me by next Thursday or sometime before then.

jody

Jody Hughes
Rules Attorney, Texas Supreme Court
512.463.1353
jody.hughes@courts.state.tx.us

10/20/2006
Tab C--p. 696



Jody Hughes

From: Cathy Lusk
Sent: Friday, October 20, 2006 11:44 AM
To: Jody Hughes
Cc: Blake Hawthorne; Carol Anne Flores; Cathy Lusk; Cathy Wilborn; Debbie Autrey; Denise

Pacheco ; Diane O'Neal; Ed Wells; Karinne McCullough; Keith Hottle; 'Lisa Matz'; 'Lisa Matz';
Louise Pearson; Peggy Culp; Sharri Roessler; Sherry Williamson; Stephanie Lavake

Subject: RE: Question about sealing appellate records

Hi, Jody. (I have been out of the office and just returned today - sorry for the delay.)

In response to your questions:

1. Sealed records or documents are immediately, clearly marked as "sealed" on the case file jacket. We note in case
management that the record/document is sealed. Sealed documents or records are not allowed to be checked out or to
be viewed by anyone other than this court's judges. The only court members allowed to "break" the seal on sealed
documents are Judges. The Judge personally writes his initials and the date on the envelope/container of the sealed
document/record at the time he opens it.

2. Such motions in our court are very rare but are handled the same as all motions -- on a case-by-case basis.

3. Essentially, we treat such records as "sealed" until the court makes a final determination in the issue.

4. Sealed Records are a rare occurrence in our court.

We do not have written policies regarding "sealed" records.

Cathy Lusk
Clerk of the Court
Twelfth Court of Appeals
1517 West Front Street, Suite 354
Tyler, Texas 75702
Phone: 903-593-8471
Fax: 903-593-2193

From: Jody Hughes
Sent: Wednesday, October 18, 2006 5:59 PM
To: Karinne McCullough; Peggy Culp; 'Denise Pacheco'; Sharri Roessler; Cathy Lusk; Ed Wells
Subject: FW: Question about sealing appellate records

Dear Karinne, Peggy, Denise, Sharri, Cathy, and Ed:
To my knowledge, I haven't heard back from any of you about my questions below regarding sealed records in the
appellate courts. As noted in my original email, I am seeking this information to help the appellate rules subcommittee of
the Court's Rules Advisory Committee understand what the current practices are in the courts of appeals. Information
about how your respective courts handle these issues would be extremely helpful to the Advisory Committee, and
ultimately to the Court as well. We would welcome any information you could provide or any thoughts you might offer
about this process that would be helpful to the Committee's consideration of a potential appellate rule addressing sealed
records.
The Advisory Committee is meeting this Friday and Saturday 10/20-21, so I am hoping to hear from as many of you as
possible by Thursday.
Thanks in advance for your help.
Jody

From: Jody Hughes
Sent: Thursday, October 12, 2006 10:52 AM
To: Karinne McCullough; Stephanie Lavake; Diane O'Neal; Keith Hottle; 'The Clerk'; Debbie Autrey; Peggy Culp; 'Denise Pacheco'; Carol

Anne Flores; Sharri Roessler; Sherry Williamson; Cathy Lusk; Cathy Wilborn; Ed Wells

1
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Subject: Question about sealing appellate records

Greetings, Clerks of the Courts of Appeals-
Some of you I know and have met in person, and some of you I know from phone or email correspondence. I hope to
have an opportunity to meet all of you in person during my time as rules attorney. In the meantime, I have a question
about your respective courts' record policies I'm hoping you can help me answer.
As you know, the appellate rules contain no equivalent to TRCP 76a regarding sealing court records on appeal. My
questions are: does your Court have a policy or practice, formal or informal, regarding:
(1) how you treat records that were sealed in the trial court under 76a and are now part of the appellate record;
(2) motions to seal records in the appellate court (on appeal or in original proceedings) that were NOT sealed under 76a in
the trial court;
(3) how you treat records/discovery that was submitted for an in camera inspection on a claim of privilege, where the trial
court's denial of that ruling is being appealed.
And finally- in general, how frequently do issues relating to the above arise in your court?
The reason for my inquiry is that the Supreme Court Rules Advisory Committee has been asked to consider whether the
appellate rules should contain a provision equivalent or similar to TRCP 76a. As the first part of the analysis, the appellate
subcommittee wanted to get a sense of how the courts of appeals currently deal with the issue of requests to seal
appellate records. I did not see anything in the published local rules on this issue for those appellate courts that have local
rules; so I wondered if any of you all have IOPs or internal policies on this, or perhaps if motions/requests to seal appellate
are dealt with on an ad hoc basis. (I did see that San Antonio's IOPs contain a provision relating to records sealed under
76a, but that's the only one I could find).
Thanks in advance for your help with this. I know you are all extremely busy, but I don't know who else to ask. I would
greatly appreciate any information you could provide regarding your court's practices. The Advisory Committee is
scheduled to meet next Friday 10/20, so if you have any info to share, I would greatly appreciate it if you could contact me
by next Thursday or sometime before then.
jody

Jody Hughes
Rules Attorney, Texas Supreme Court
512.463.1353
jody.hughes@courts.state.tx.us

2
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IN THE SUPREME COURT OF TEXAS

44444444444444444444444

Misc. Docket No. 13-9128
44444444444444444444444

44444444444444444444444444444444444444444444444444444444444444444

ORDER ADOPTING TEXAS RULE OF CIVIL PROCEDURE 21c AND AMENDMENTS
TO TEXAS RULES OF CIVIL PROCEDURE 4, 21, 21a, AND 502.1, TEXAS RULES OF

APPELLATE PROCEDURE 6 AND 9, AND THE SUPREME COURT ORDER
DIRECTING THE FORM OF THE APPELLATE RECORD IN CIVIL CASES

44444444444444444444444444444444444444444444444444444444444444444

ORDERED that:

1. Pursuant to section 22.004 of the Texas Government Code, and in accordance with
Misc. Docket No. 12-9206, as amended by Misc. Docket No. 13-9092, Order Requiring Electronic
Filing in Certain Courts, the Supreme Court of Texas adopts Rule of Civil Procedure 21c and
amends Rules of Civil Procedure 4, 21, 21a, and 502.1, and Rules of Appellate Procedure 6 and 9,
effective January 1, 2014.

2. Pursuant to Texas Rule of Appellate Procedure 34.4, the Supreme Court orders that
the appellate record in civil cases be in the form specified as attached. 

3. The Clerk is directed to:

a. file a copy of this Order with the Secretary of State;

b. cause a copy of this Order to be mailed to each registered member of the
State Bar of Texas by publication in the Texas Bar Journal;

c. send a copy of this Order to each elected member of the Legislature; and

d. submit a copy of the Order for publication in the Texas Register.

4. These amendments may be changed in response to public comments received before
October 31, 2013. Any interested party may submit written comments directed to Marisa Secco,
Rules Attorney, at P.O. Box 12248, Austin, TX 78711, or rulescomments@txcourts.gov.  
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Dated: August & 2013. 

N L~ Hecht, Justice 

~ 
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Any party may join in or adopt by reference all or any part of a brief, petition, response,
motion, or other document filed in an appellate court by another party in the same case.

9.8. Protection of Minor’s Identity in Parental-Rights Termination Cases and Juvenile
Court Cases

(a) Alias Defined.  For purposes of this rule, an alias means one or more of a person’s
initials or a fictitious name, used to refer to the person.

(b) Parental-Rights Termination Cases.  In an appeal or 
an original proceeding in an appellate court, arising out of a case in which the
termination of parental rights was at issue:

(1) except for a docketing statement, in all papers 
submitted to the court, including all appendix items submitted with a brief,
petition, or motion:

(A) a minor must be identified only by an alias unless the court orders
otherwise;

(B) the court may order that a minor’s parent 
or other family member be identified only by an alias if necessary to
protect a minor’s identity; and

(C) all documents must be redacted 
accordingly;

(2) the court must, in its opinion, use an alias to refer to a minor, and if necessary
to protect the minor’s identity, to the minor’s parent or other family member. 

(c) Juvenile Court Cases.  In an appeal or an original proceeding  in an appellate court,
arising out of a case under Title 3 of the Family Code:

(1) except for a docketing statement, in all papers 
submitted to the court, including all appendix items submitted with a brief,
petition, or motion:

(A) a minor must be identified only by an alias;

Misc. Docket No. 13-9128 Page 19
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(B) a minor’s parent or other family member must be identified only by
an alias; and

(C) all documents must be redacted accordingly;

(2) the court must, in its opinion, use an alias to refer to a minor and to the
minor’s parent or other family member.

(d) No Alteration of Appellate Record.  Nothing in this rule permits alteration of the
original appellate record except as specifically authorized by court order.

9.9 Privacy Protection for Documents Filed in Civil Cases.  

(a) Sensitive Data Defined.  Sensitive data consists of:

(1) a social security or other taxpayer-identification number, except for the last three
digits or characters;

(2) numbers of bank accounts and other financial accounts, including credit cards, except
for the last three digits or characters; and

(3) identification numbers on driver’s licenses, passports, and other similar
government-issued personal identification cards, except for the last three digits or
characters.

(b) Filing of Documents Containing Sensitive Data Prohibited.  Unless the inclusion of
unredacted sensitive data is specifically required by a statute, court rule, or administrative
regulation, an electronic or paper document, except for the record, containing sensitive data
may not be filed with a court unless the sensitive data is redacted. 

(c) Redaction of Sensitive Data; Retention Requirement.  Sensitive data must be redacted by
using the letter “X” in place of each omitted digit or character or by removing the sensitive
data in a manner indicating that the data has been redacted.  The filing party must retain an
unredacted version of the filed document during the pendency of the appeal and any related
proceedings filed within six months of the date the judgment is signed.

(d) Notice to Clerk.  If a document must contain unredacted sensitive data, the filing party must
notify the clerk by:
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(1) designating the document as containing sensitive data when the document is
electronically filed; or

(2) if the document is not electronically filed, by including, on the upper
left-hand side of the first page, the phrase: “NOTICE:  THIS DOCUMENT
CONTAINS SENSITIVE DATA.”

(e) Non-Conforming Documents.  The court may strike any document containing sensitive data
in violation of this rule and require a redacted substitute document to be refiled in accordance
with Rule 9.4(k).

(f) Restriction on Remote Access. If a clerk is notified that a document contains unredacted
sensitive data or strikes a document that contains sensitive data, the document must not be
made available on the internet to anyone other than the parties and their attorneys, except
through a public-access terminal located in the courthouse.

Notes and Comments

Comment to 1997 change: This is former Rule 4.  Subdivision 9.4, prescribing the form of
documents filed in the appellate courts, is changed and the form to be used is stated in significantly
more detail. Former subdivisions (f) and (g), regarding service of documents, are merged into
subdivision 9.5.  Former Rule 6 is included as subdivision 9.6, but no substantive change is made. 
Other changes are made throughout the rule. Electronic filing is authorized by §§ 51.801-.807 of the
Government Code.

Comment to 2002 change:  The change [to Rule 9.5(a)] clarifies that the filing party must
serve a copy of the document filed on all other parties, not only in an appeal or review, but in
original proceedings as well.  The rule applies only to filing parties.  Thus, when the clerk or court
reporter is responsible for filing the record, as in cases on appeal, a copy need not be served on the
parties.  The rule for original civil proceedings, in which a party is responsible for filing the record,
is stated in subdivision 52.7.

Subdivision 9.7 is added to provide express authorization for the practice of adopting by reference
all or part of another party’s filing.

Comment to 2008 change: Subdivision 9.3 is amended to reduce the number of copies of a
motion for extension of time or response filed in the Supreme Court.  Subdivision 9.8 is new.  To
protect the privacy of minors in suits affecting the parent-child relationship (SAPCR), including suits
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to terminate parental rights, Section 109.002(d) of the Family Code authorizes appellate courts, in
their opinions, to identify parties only by fictitious names or by initials.  Similarly, Section 56.01(j)
of the Family Code prohibits identification of a minor or a minor’s family in an appellate opinion
related to juvenile court proceedings.  But as appellate briefing becomes more widely available
through electronic media sources, appellate courts’ efforts to protect minors’ privacy by disguising
their identities in appellate opinions may be defeated if the same children are fully identified in briefs
and other court papers available to the public.  The rule provides protection from such disclosures. 
Any fictitious name should not be pejorative or suggest the person’s true identity.  The rule does not
limit an appellate court’s authority to disguise parties’ identities in appropriate circumstances in
other cases.  Although appellate courts are authorized to enforce the rule’s provisions requiring
redaction, parties and amici curiae are responsible for ensuring that briefs and other papers submitted
to the court fully comply with the rule.

Comment to 2012 Change: Rule 9 is revised to consolidate all length limits and establish
word limits for documents produced on a computer. All documents produced on a computer must
comply with the word limits. Page limits are retained for documents that are typewritten or otherwise
not produced on a computer.

Comment to 2013 Change: Rule 9 is revised to incorporate rules for electronic filing, in
accordance with the Supreme Court’s order – Misc. Docket No. 12-9206, amended by Misc. Docket
No. 13-9092 – mandating electronic filing in civil cases in appellate courts, effective January 1,
2014.  In addition, Rule 9.9 is added to provide privacy protection for all documents, both paper and
electronic, filed in civil cases in appellate courts.
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APPENDIX C
IN THE SUPREME COURT OF TEXAS

ORDER DIRECTING
THE FORM OF THE APPELLATE RECORD IN CIVIL CASES

ORDERED that:

Pursuant to Texas Rule of Appellate Procedure 34.4, the Supreme Court orders that the
appellate record in civil cases be in the form specified below:

RULE 1  CLERK’S RECORD 

1.1. Preparation of Electronic or Paper Clerk’s Record.

The trial court clerk must prepare and file the clerk’s record in accordance with Rules of
Appellate Procedure 34.5 and 35.  Even if more than one notice of appeal or request for inclusion
of items is filed, the clerk should prepare only one consolidated record in a case.  To prepare the
clerk’s record, the trial court clerk must:

(a) gather the documents required by Rule of Appellate Procedure 34.5(a) and those
requested by a party under Rule of Appellate Procedure 34.5(b);

(b) start each document on a new page;

(c) include the date of filing on each document;

(d) arrange the documents in ascending chronological order, by date of filing or
occurrence;

(e) start the page numbering on the front cover of the first volume of the clerk’s record
and continue to number all pages consecutively – including the front and back covers,
tables of contents, certification page, and separator pages, if any – until the final page
of the clerk’s record, without regard for the number of volumes in the clerk’s record,
and place each page number at the bottom of each page;

(f) prepare, label, and certify the clerk’s record as required by this rule;

(g) as far as practicable, include the date of signing by the judge on each order and
judgment;
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(h) if filing a sealed document, include a hyphen, the number of the sealed document,
and the term “Sealed” after the term “CLR” in the computer file name (e.g.,
FortBend-DC-09-29-CLR-1Sealed.pdf, FortBend-DC-09-29-CLR-2Sealed.pdf), and
file each sealed document separately from the remainder of the clerk’s record; 

(i) if filing a supplement to the clerk’s record, include a hyphen, the number of the
supplement, the term “Supp,” and another hyphen after the term “CLR” in the
computer file name (e.g., FortBend-DC-09-29-CLR-1Supp-Vol001.pdf,
FortBend-DC-09-29-CLR-2Supp-Vol001.pdf); 

(j) submit each computer file to the Texas Appeals Management and E-filing System
(TAMES) web portal using the instructions provided on the appellate court’s
website;  and

(k) not lock any document that is part of the record. 

1.3. Filing a Paper Clerk’s Record.

When filing a paper record with the appellate court, the trial court clerk must:

(a) bind the documents together in one or more volumes with a top bound, two-inch
capacity, two-and-three-quarter-inch, center-to-center removable fastener and no
other binding materials, like wax, ribbon, glue, staples, tape, etc.;

(b) include no more than 500 pages in each volume, or limit the thickness of each
volume to a maximum of two inches;

(c) include only one-sided copies in the clerk’s record;

(d) number the first volume “1” and each succeeding volume sequentially; 

(e) if practicable, make a legible copy of the documents on opaque, white, 8½ x 11 inch
paper; and

(f) place each sealed document in a securely sealed, manila envelope that is not bound
with the other documents in the clerk’s record.

1.4.   Non-Conforming Records and Supplements.  
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*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *    

MEETING OF THE SUPREME COURT ADVISORY COMMITTEE

SEPTEMBER 27, 2013

(FRIDAY SESSION)

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  

Taken before D'Lois L. Jones, Certified 

Shorthand Reporter in and for the State of Texas, reported 

by machine shorthand method, on the 27th day of September, 

2013, between the hours of 9:01 a.m. and 4:59 p.m., at the 

Texas Association of Broadcasters, 502 East 11th Street, 

Suite 200, Austin, Texas 78701.
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CHAIRMAN BABCOCK:  Judge Yelenosky.

HONORABLE STEPHEN YELENOSKY:  I'm sort of 

circling back to something that was mentioned earlier 

about redaction and sealing records and all of that.  I 

didn't hear anything that sounded wrong to me, but I guess 

I want to make a cautionary note about it because I've 

done training not only for attorneys but for judges on 

76a, and I don't think it's well understood without some 

training.  For example, some attorneys think that they can 

by Rule 11 seal documents that they file with the clerk or 

exhibits.  Cannot do.  The court has an independent 

obligation because the public has a right to determine 

whether they're to be sealed or not and they meet the 

requirement.  

Some attorneys believe that redaction means 

we'll redact it in the public record but we'll show it to 

the judge.  That doesn't work either, because, to me -- 

and I think the law supports this -- anything that's an 

exhibit in the court, first of all, the Supreme Court said 

in 1992 is a fortiori a court record; and so if they're 

showing it to me that means I've admitted it as an exhibit 

or in some fashion it's come to my attention and is being 

considered in the case; and so you can't redact something 

on paper and then show something unredacted to the judge, 

because that's just an end run around 76a.  So it's just a 
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cautionary note that while we talk about these alternative 

ways of doing things that you can't do an end run around 

76a.  You shouldn't do an end run around 76a.  

You do talk -- and I agree with you, 

Richard, that there are a lot of things filed with the 

clerk that nobody needs; and if that's true, then the rule 

should say you don't need to file it with the clerk; but 

anything you do file as an exhibit has to be a court -- 

and is a court record under Supreme Court ruling.  So 

perhaps you can deal with that by saying in the rule, 

whatever it is, that you don't have to file it with the 

clerk, but you can't just say, well, nobody has an 

interest in things that are filed with the clerk, because 

just like with the Public Information Act, we don't worry 

why somebody wants to see something.  You can't consider 

that in Public Information Act case, why somebody wants my 

records -- well, doesn't apply to the judiciary, but you 

can't ask that; and just because we can't imagine why 

somebody would want to see something filed with the clerk, 

doesn't make it okay, because the public decides what they 

think they want to see unless we say it doesn't have to be 

filed with the clerk.  

CHAIRMAN BABCOCK:  Lisa.  

MS. HOBBS:  Well, I guess I would just point 

out on the record that I disagree that you can't redact 
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things and still be in compliance with 76a, only because 

the court is requiring us to redact things, so I think 

they kind of defacto said -- 

HONORABLE STEPHEN YELENOSKY:  Oh, that's 

different, though.  I'm saying you can't redact things -- 

you can redact if you give the judge a redacted copy and 

you file a redacted copy, but I don't think other than in 

camera rules you can go around 76a by saying, well, we 

didn't seal it, we just blacked out the whole document and 

then we gave the judge an unredacted copy.  That's all I'm 

saying.  Redaction works for things the judge doesn't need 

to see.  I don't need to see Social Security numbers.

MS. HOBBS:  Well, in a suit on sworn 

account, though, you do.  You still would redact it in the 

record -- 

CHAIRMAN BABCOCK:  Lisa, you've got to speak 

up.  Dee Dee can't hear you.

MS. HOBBS:  I mean, there's sometimes you 

need to see the Social Security number because you are 

actually looking at whether something's a debt of this 

person, right?  I mean, and that's an identifier that you 

need to confirm that debt.  

HONORABLE STEPHEN YELENOSKY:  Well, and I 

haven't really thought about that, but normally what 

happens is I'll get medical records -- 
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MS. HOBBS:  Yes.

HONORABLE STEPHEN YELENOSKY:  -- in some 

context of a nonparty, and I don't need to know their 

names.  I don't need to know anything about them.  All of 

that can be redacted out, and I can look at the redacted 

copy.

MS. HOBBS:  I agree with you 100 percent 

that most of the time it does not require it, but 

sometimes it is required that you actually see a sensitive 

data piece that the Supreme Court has declared to be 

redacted in the record, and in those instances -- 

HONORABLE STEPHEN YELENOSKY:  If the Supreme 

Court has said it can be redacted in the record, that's 

fine.

MS. HOBBS:  Yeah.  It kind of trumps 76a, 

right, kind of qualifies it a little bit?  

CHAIRMAN BABCOCK:  Judge -- 

HONORABLE STEPHEN YELENOSKY:  Well, if 

there's some other rule or statute that says it can be 

redacted in the record, that's fine, but I don't think 

anything else can be redacted, yet shown unredacted to the 

judge.

MS. HOBBS:  I would just say, too, on the -- 

I agree that we are -- I think the idea should be that we 

do not file it until we need it.  I think that's a change 
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-----Original Message-----
From: Dorsaneo, William
Sent: Monday, December 14, 2015 3:55 PM
To: Tabbert, Sharon
Subject: FW: 12.6.15 proposed revision to 11.11.15 draft of TRAP 9.2(a)(3)

Please forward to Richard Orsinger and advise the committee that he has joined us as of last
Friday.

On 12/14/15 3:51 PM, "Dorsaneo, William" <wdorsane@smu.edu> wrote:

I have reviewed Justice Boyce's draft and Blake's comment.  I do agree 
that we should treat the added provision as 9.2(a)(4) for drafting 
purposes.  I suggest the following revisions:

(A) On written motion containing specific facts supported by affidavit filed with the clerk of the
court of appeals and served on all parties to the proceeding under Rule 9, an appellate court may 
temporarily seal documents  that were not filed in the trial court or that were not filed under seal
in the trial court that are submitted to the appellate court under Rule 9.2(a)(3)(C).

(B) A temporary sealing order must identify the documents without disclosing their contents, the
persons,if any, who may be given access to the documents and must be based on prima facie
proof of a compelling need that immediate and irreparable injury will result to a specific interest
of the movant before a written motion can be filed and determined in the trial court in
compliance with Civil Procedure Rule 76a.

(C) The appellate court may abate the proceedings in the appellate court pending the d trial
court's determination  of the motion to seal filed in the trial court under Civil Procedure 76a.

Please participate in this discussion as soon as your schedule permits.

I also think that Rule 76a (6),(7),and (8) need work.

Suggestions on drafting will be much appreciated.
__________________________________________________________

On 12/6/15 6:16 PM, "William Boyce" <boycehome@comcast.net> wrote:

As per the email chain below, attached for discussion is a proposed 
revision to the draft appellate rule circulated on 11/11.  The 
revision is a new paragraph addressing temporary sealing orders issued 
in the first instance by an appellate court.

-1-
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Begin forwarded message:

From: "Dorsaneo, William" <wdorsane@mail.smu.edu<mailto:wdorsane@mail.smu.edu>>
Date: December 5, 2015 at 10:20:13 AM CST
To: Bill Boyce <Bill.Boyce@txcourts.gov<mailto:Bill.Boyce@txcourts.gov>>,
Blake Hawthorne <Blake.Hawthorne@txcourts.gov<mailto:Blake.Hawthorne@txcourts.gov>>,
'Frank Gilstrap'  <fgilstrap@hillgilstrap.com<mailto:fgilstrap@hillgilstrap.com>>,
Scott Stolley <sstolley@cplalaw.com<mailto:sstolley@cplalaw.com>>,
"'Elaine Carlson'" <ecarlson@stcl.edu<mailto:ecarlson@stcl.edu>>
Cc: "Tabbert, Sharon" <smagill@mail.smu.edu<mailto:smagill@mail.smu.edu>>,
"Dorsaneo, William" <wdorsane@mail.smu.edu<mailto:wdorsane@mail.smu.edu>>,
'Pam Baron' <psbaron@baroncounsel.com<mailto:psbaron@baroncounsel.com>>,
Brett Busby <Brett.Busby@txcourts.gov<mailto:Brett.Busby@txcourts.gov>>
Subject: Re: New TRAP Rule on Filing Documents Under Seal

This needs to be drafted.  If anyone wants to volunteer, I will defer.
Otherwise, I will make the attempt.  I would start by adding a 
paragraph (D).

From: Bill Boyce <Bill.Boyce@txcourts.gov<mailto:Bill.Boyce@txcourts.gov>>
Date: Fri, 4 Dec 2015 23:38:05 +0000
To: Blake Hawthorne
<Blake.Hawthorne@txcourts.gov<mailto:Blake.Hawthorne@txcourts.gov>,
'Frank
Gilstrap' <fgilstrap@hillgilstrap.com<mailto:fgilstrap@hillgilstrap.com>>,
Scott Stolley <sstolley@cplalaw.com<mailto:sstolley@cplalaw.com,
'Elaine Carlson' <ecarlson@stcl.edu<mailto:ecarlson@stcl.edu>>
Cc: 'Sharon Magill' <smagill@mail.smu.edu<mailto:smagill@mail.smu.edu>>,
'Bill Dorsaneo' <wdorsane@mail.smu.edu<mailto:wdorsane@mail.smu.edu>>,
'Pam Baron' <psbaron@baroncounsel.com<mailto:psbaron@baroncounsel.com>>,
Brett Busby <Brett.Busby@txcourts.gov<mailto:Brett.Busby@txcourts.gov>>
Subject: RE: New TRAP Rule on Filing Documents Under Seal

I offer these thoughts after re-reviewing the initial draft appellate Rule 9.2(a)(3) circulated on
11/11, along with the subsequent email traffic.

--Simpler is better.  The more of Rule 76a we import into an appellate rule, the more complicated
and potentially unwieldy the appellate rule becomes.

As per Frank's 11/13 memo, one way to avoid adding complication to the appellate rule is to
channel as much of the sealing process as possible into the trial court, where that process can go
forward under Rule 76a's existing mechanism in a trial court that can conduct an evidentiary
hearing and resolve fact issues.

-2-
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SCAC MEETING AGENDA (AMENDED) 

Friday, June 10, 2016 

9:00 a.m. 

 

Location: Texas Associations of Broadcasters 

  502 E. 11
th

 Street, #200 

  Austin, Texas  78701 

(512) 322-9944 

 
1. WELCOME (Babcock) 

 
2. STATUS REPORT FROM CHIEF JUSTICE HECHT 

Chief Justice Hecht will report on Supreme Court actions and those of other courts related to 

the Supreme Court Advisory Committee since the April 2016 meeting.   

 

3. EX PARTE COMMUNICATIONS 

 Judicial Administration Sub-Committee Members: 

  Ms. Nina Cortell - Chair 

  Hon. David Peeples 

  Hon. Tom Gray 

  Prof. Lonny Hoffman 

  Hon. Bill Boyce 

  Mr. Michael A. Hatchell 
 (a) June 6, 2016 Memorandum on Ex Parte and Non-Litigant Communications 

w/attachments 

 

4.  TIME STANDARDS FOR THE DISPOSITION OF CRIMINAL CASES IN 

DISTRICT AND STATUTORY COUNTY COURTS 

 166-166a Sub-Committee Members: 

  Hon. David Peeples - Chair 

  Richard Munzinger – Vice 

  Hon. Jeff Boyd 

  Prof. Elaine Carlson 

  Ms. Nina Cortell 

  Mr. Rusty Hardin 

  Ms. Cristina Rodriguez 

  Mr. Carlos Soltero 

  Hon. Elsa Alcala 
  (b) 12/10/2015 Email from Judge Peeples re: Time Standards for Criminal Cases 

   June 9, 2016 Memo from Judge Peeples 

   2016-5-26 Judge Alcala Trial Letter 
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5. DISCOVERY RULES 

 171-205 Sub-Committee Members: 

  Mr. Robert Meadows - Chair 

  Hon. Tracy Christopher – Vice 

  Prof. Alexandra Albright 

  Hon. Jane Bland 

  Hon. Harvey Brown 

  Mr. David Jackson 

  Ms. Cristina Rodriguez 

  Hon. Ana Estevez 

  Mr. Kent Sullivan 
  (c) 2016-6-8 Email from R. Meadows to the SCAC 

  (d) 2016-6-5 Full Text Comparison; TRCP and FRCP 

  (e) 2016-6-5 Matched Comparison; TRCP and FRCP 

 

6. CANON 4F OF THE CODE OF JUDICIAL CONDUCT 

 Legislative Mandates Sub-Committee Members: 

  Mr. Jim Perdue – Chair 

  Hon. Jane Bland – Vice 

  Hon. Robert Pemberton 

  Mr. Pete Schenkkan 

  Hon. David L. Evans 

  Mr. Robert Levy 

  Hon. Brett Busby 

  Prof. Elaine Carlson 

  Mr. Wade Shelton 
  (f) October 8, 2015 J. Perdue Memo re Decision on Judge Pollard’s Request 

  (g) Judge Tom Pollard’s May 12, 2015 letter 

 

7. TEXAS RULE OF APPELLATE PROCEDURE 49 

 Appellate Sub-Committee Members: 

  Prof. Bill Dorsaneo – Chair 

  Ms. Pamela Baron – Vice 

  Hon. Bill Boyce 

  Hon. Brett Busby 

  Prof. Elaine Carlson 

  Mr. Frank Gilstrap 

  Mr. Charles Watson 

  Mr. Evan Young  

  Mr. Scott Stolley 
  (h) May 25, 2016 Memo from Prof. Bill Dorsaneo 

  (i) Misc. Doc. No. 89-9017 

  (j) Misc. Doc. No. 08-9115 

  (k) Misc. Doc. No. 08-9115a 
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8. PROPOSED APPELLATE SEALING RULE AND RULE 76a  

 Appellate Sub-Committee Members: 

  Prof. Bill Dorsaneo – Chair 

  Ms. Pamela Baron – Vice 

  Hon. Bill Boyce 

  Hon. Brett Busby 

  Prof. Elaine Carlson 

  Mr. Frank Gilstrap 

  Mr. Charles Watson 

  Mr. Evan Young  

  Mr. Scott Stolley 
  (l) Proposed Rule on Sealing Documents and Appellate Proposed Revs. To Rule 76a-

June 8, 2016 w/76a documents 

   Rule 9 (Alternative Draft) (6/9/2016) 

   Rule 76a (2) 

 

9. TEXAS RULE OF CIVIL PROCEDURE 183  

 523-734 Sub-Committee Members: 

  Mr. Carl Hamilton – Chair 

  Mr. L. Hayes Fuller – Vice 

  Mr. Eduardo Rodriguez 

  Mr. Roger Hughes 
  (m) Draft Amended TRCP 183 

  (n) Revised Interpreter Memo – June 1, 2016 

  (o) ABA Standard 2.3 

  (p) Executive Order 13166 

  (q) DOJ 2002 Guidelines 

  (r) DOJ’s Fact on Language Access Plans 

  (s) 28 CFR 42.104 

  (t) Tex. S. Ct. and OCA’s Language Access Plans 

 

10. TIME FOR JURY DEMAND IN A DE NOVO APPEAL IN COUNTY COURT 

  Hon. Tracy Christopher 

  Prof. Elaine Carlson 

  Ms. Cristina Rodriguez 

 
11. GARNISHMENT RULE 

 523-734 Sub-Committee Members: 

  Mr. Carl Hamilton – Chair 

  Mr. L. Hayes Fuller – Vice 

  Mr. Eduardo Rodriguez 
  (u) Garnishment Rule Memo – June 8, 2016 

   Garnishment Rule Memo Attachment 

   Garnishment Rule Version #1 

   Garnishment Rule Version #2 
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SMU. 
William V Dorsaneo III 
ChiefJustice John and Lena Hickman Distinguished Faculty Fellow 
and Professor of Law 

To: SCAC Advisory Committee, Chief Justice Nathan L. Hecht, Chip 
Babcock, Pam Baron, Justice Brett Busby, Blake Hawthorne, Martha 
Newton, and Marti Walker 

From: Bill Dorsaneo 
Subject: Proposed Appellate Sealing Rule and Civil Procedure Rule 76a 

May 27, 2016 Date: 

Here is the latest draft of the proposed appellate sealing rule together with 
proposed companion amendments for Civil Procedure Rule 76a. In this draft of 
the proposed appellate sealing rule, the entire subject of filing documents under 
seal in an appellate court has been moved to the end of subdivision 9 .2 as 
paragraph ( d). 

School of Law 

Southern Methodist University PO Box 750116 Dallas TX 75275-0116 
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Rule 9. Documents Generally. (Suggested Revisions) (1/7/2016) 

9.1 Signing 

9.2 Filing 

( d) Filing documents Under Seal. 

(1) Eligible Documents. Documents may be filed under seal in an 
appellate court ifthe documents: 

(A) were sealed by a temporary or a final order of the trial court; 

(B) are subject to a motion to seal or to unseal court records filed in 
the trial court; or 

(C) are subject to a motion filed in the appellate court to seal the 
documents submitted for filing in the appellate court. 

(2) Submission of Documents. The documents must be submitted for 
filing in paper form in a sealed envelope labeled by the style of the case, the case 
numbers in the trial court and the appellate court, and a brief description of the 
contents of the envelope. A copy of the sealing order or the motion to seal the 
documents must be attached to the sealed envelope. 

(3) Contents of Motion to Seal Documents. A motion filed in an 
appellate court for a sealing order for documents submitted for filing in the 
appellate court must: 

(A) identify the documents without disclosing their contents; 

1 
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(B) contain specific facts [supported by affidavit] showing a 

compelling need for sealing the documents to prevent harm to a specific 

interest of the movant before a hearing can be held; 

(C) explain why the documents were not sealed by an order of the 
trial court; and 

(D) identify the persons who may be given access to the documents 

filed under seal in the appellate court. 

( 4) Response to Motion. Any party to the proceeding in the appellate 

court may file a response to the motion [supported by affidavit] within _ days 

after the motion is filed. 

(5) Appellate Court Rulings. The appellate court's order may: 

(A) deny the motion to seal ifthe court determines that the movant 

is not entitled to file the documents under seal in the appellate court; 

(B) abate the appeal until the trial court rules on a pending motion 

to seal or unseal court records filed in the trial court; 

( C) abate the appeal, issue a temporary sealing order concerning 

the documents submitted for filing under seal in the appellate court and order 

the trial court to decide whether documents not filed in the trial court or that 

were not filed under seal in the trial court are court records that may be sealed 

in the proceeding in accordance with the standards and the procedures for 

sealing court records contained in Civil Procedure Rule 76a and, transmit the 

trial court's order and findings of fact to the appellate court; or 

(D) abate the appeal, rule on any complaint made in the appellate 

court about the trial court's order (or portion of an order or judgment) sealing, 

refusing to seal, or unsealing of documents as court records by the trial court's 

order, or direct the trial court to take other action to determine the issues 

presented in the appellate court. 

2 
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(6) Contents of Temporary Sealing Order. A temporary sealing order 
must identify the documents submitted for filing under seal without disclosing their 
contents, identify the persons, if any, who may be given access to the documents 
filed under seal in the appellate court, specify the terms and conditions of access to 
the documents, if any, and decide whether the documents not filed in the trial court 
or not filed under seal in the trial court are court records that should be sealed 
under the standards and procedures for sealing court records contained in Civil 
Procedure Rule 76a. 

3 
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Tex. R. Civ. P. 76a (Suggested Revisions) (1/7/2016) 

6. Order on Motion to Seal Court Records. A motion relating to sealing or 
unsealing court records shall be decided by written order, open to the public, which 
shall state: the style and number of the case; the specific reasons for finding and 
concluding whether the showing required by paragraph 1 has been made; the 

specific portions of court records which are to be sealed; specify who can have 
access to the records; and the time period for which the sealed portions of the court 
records are to be sealed. The order shall not be included in any judgment or order 
but shall be a separate document in the case; however, the failure to comply with 

this requirement shall not affect its appealability. 

8. Appeal [Procedures] 

(a) Any order (or portion of an order or judgment) relating to sealing or 
unsealing court records shall be deemed to be severed from the case and a final 
judgment which may be appealed by any party or intervenor who participated in 

the hearing preceding issuance of such order. 

(b) Documents that have been sealed by an order of the trial court or are 
subject to a motion to seal filed in the trial court may be filed in a sealed envelope 
as part of the appellate record in an appeal or an original proceeding pending in 

the appellate court. 

( c) The appellate court may [abate an appeal and] order the trial court to 
determine whether documents not filed in the trial court or that were not filed 
under seal in the trial court are court records that may be sealed in the proceeding 

in accordance with the standard and the procedures for sealing court records 
contained in this rule. The appellate court may abate the appeal and order the trial 

court to direct that further notice be given, or to hold further hearings, or to make 

additional findings. 
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To: 
cc: 

SMU 
William V. Dorsaneo III 
ChiefJustice John and Lena Hickman Distinguished Faculty Fellow 
and Professor of Law 

From: 

Members of the Texas Supreme Court Advisory Committee 
Chief Justice Nathan L. Hecht, Chip Babcock, Pam Baron, Justice 
Brett Busby, Blake Hawthorne, Martha Newton, Marti Walker 
SCAC Appellate Rules Subcommittee 

Subject: 

Date: 

Latest ( 6/6/2016) Version of Proposed Rule on Sealing Documents 
and Appellate Proposed Revisions to Rule 7 6a 
June 8, 2016 

This draft rule combines earlier drafts into one document to facilitate 
discussion at our meeting on June 10, 2016. 

School of Law 

Southern Methodist University PO Box 750116 Dallas TX 75275-0116 
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Rule 9. Documents Generally.  (Alternative Draft) (6/9/2016) 
 
 (d) Filing Documents Under Seal. 
 

(1) Motion to Seal Documents.  A party may move an appellate court to 
seal documents filed or submitted for filing in the appellate court in connection 
with an appeal or an original proceeding pending in the appellate court. 

 
(2) Submission of Documents The documents must be submitted for 

filing in paper form in a sealed envelope labeled with the style of the case, the case 
numbers in the trial court and the appellate court, and a brief description of the 
contents of the envelope.  A copy of the sealing order or the motion to seal the 
documents must be attached to the sealed envelope. 

 
(3) Contents of Motion to Seal Documents.  A motion filed in an 

appellate court to seal documents that have been submitted for filing in the 
appellate court must: 

 
(A) [identify or describe] each document sufficiently to enable the 
appellate court and the other parties to understand the motion; 

 
(B) state whether any of the documents have been sealed by a 
temporary or a final order of the trial court; 
 
(C) state whether any of the documents that have not been sealed in 
the trial court have not been submitted for filing in the trial court or 
for filing under seal in the trial court; 
 
(D) state whether a motion to seal [or to unseal] any of the documents 
is pending in the trial court; 
 
(E) state whether any of the documents are court records under Texas 
Rule of Civil Procedure 76a.2; 
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  (F) if a temporary sealing order is sought of any court records as 
defined in Texas Rule of Civil Procedure 76a.2, state specific facts 
[supported by affidavit] showing why the court records should be 
temporarily sealed under Texas Rule of Civil Procedure 76a.5; [to 
prevent harm to a specific interest of the movant before a hearing can 
be held to determine whether a sealing order should be granted under 
Texas Rule of Civil Procedure 76a.1 and 2;] 

  (G) if a temporary sealing order is sought of any documents that are 
not court records under Texas Rule of Civil Procedure 76a.2, state 
specific facts [supported by affidavit] showing a need for sealing the 
documents to prevent harm to a specific interest of the movant before 
a hearing can be held; 

  (H) state specific facts [supported by affidavit] showing why any of 
the documents that are court records should be sealed, pending the 
determination of the proceedings in the appellate court, under Texas 
Rule of Civil Procedure 76a.1 and 2; [to protect a specific, serious and 
substantial interest of the movant which clearly outweighs the 
presumption of openness that applies to court records, any probable 
adverse public health and safety; and that no less restrictive means 
than adequately and effectively protect the specific interests asserted];  

  (I) state specific facts [supported by affidavit] showing why any 
documents that are not court records under Texas Rule of Civil 
Procedure 76a.2 should be sealed by the appellate court pending a 
decision of the appeal or original proceeding in the appellate court; 

(J) identify the person or persons who may be given access to the 
documents filed under seal or submitted for filing under seal in the 
appellate court; and  
 
(K) state the terms and conditions of access to the documents filed 
under seal in the appellate court by the persons given access to the 
documents sealed in the appellate court. 
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(4) Response to Motion.  Any party to the proceeding in the appellate 
court may file a response to the motion [supported by affidavit] within ___ days 
after the motion is filed. 
 

(5) Appellate Court Rulings.  The appellate court may take any of the 
following actions: 

  
(A) deny the motion to seal after considering the motion to seal and 
any response if the court determines that the movant is not entitled to 
file the documents under seal in the appellate court; 
 
(B) temporarily seal documents that are not court records under Texas 
Rule of Civil Procedure Rule 76a.2, pending a decision on the merits 
or further consideration of the appeal or original proceeding in the 
appellate court; 
 
(C) temporarily seal documents submitted for filing under seal in the 
appellate court, decide whether documents not filed in the trial court 
or that were not filed under seal in the trial court are court records, 
whether they may be sealed in the proceeding in accordance with the 
standards and the procedures for sealing court records in Texas Rule 
of Civil Procedure 76a or refer the motion to the trial court with 
instructions to hear evidence and make findings of fact addressed to 
these issues and transmit the trial court’s findings of fact and 
conclusions of law to the appellate court; 
 
(D) abate the appeal or original proceeding for a reasonable time to 
allow the trial court to rule on a pending motion to seal or unseal 
documents filed in the trial court; 
 
[(E) order the trial court to comply with Texas Rule of Civil 
Procedure  76a.3 and 4 and to make findings of fact and conclusions 
of law as to whether any of the documents that are court records as 
defined in the Texas Rule of Civil Procedure 76a.2 should be sealed 
under Texas Rule of Civil Procedure 76a.1 and 2]; and 
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(F) rule on any complaint made in the appellate court about the trial 
court’s orders (or portion of any order or judgment) sealing, refusing 
to seal, or unsealing of any documents submitted for filing or filed 
under seal in the appellate court, direct the trial court to take other 
action to determine the issues presented in the appellate court, and 
decide merits of the motion to seal documents. 

 
(6) Contents of Sealing Order.  A sealing order must identify the 

documents submitted for filing under seal without disclosing their contents, 
identify the persons, if any, who may be given access to the documents filed under 
seal in the appellate court, specify the terms and conditions of access to the 
documents, if any, and decide whether the documents should be temporarily sealed 
under Rule 76a(5) or state why the documents should be permanently sealed under 
the standards and procedures for sealing court records contained in Civil Procedure 
Rule 76a.1 and 2. 
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RULE 76a. SEALING COURT RECORDS 
 

1. Standard for Sealing Court Records. Court records may not be 

removed from court files except as permitted by statute or rule. No court 

order or opinion issued in the adjudication of a case may be sealed. Other 

court records, as defined in this rule, are presumed to be open to the general 

public and may be sealed only upon a showing of all of the following: 

 

 (a) a specific, serious and substantial interest which clearly outweighs: 

 

  (1) this presumption of openness; 

 

  (2) any probable adverse effect that sealing will have upon the  

  general public health or safety; 

 

 (b) no less restrictive means than sealing records will adequately and  

 effectively protect the specific interest asserted. 

 

2  Court Records.  For purposes of this rule, court records means: 

 

 (a) all documents of any nature filed in connection with any matter 

 before any civil court, except: 

 

  (1) documents filed with a court in camera, solely for the purpose 

  of obtaining a ruling on the discoverability of such documents; 

 

  (2) documents in court files to which access is otherwise   

  restricted by law; 

 

  (3) documents filed in an action originally arising under the  

  Family Code. 

 

 (b) settlement agreements not filed of record, excluding all reference to 

 any monetary consideration, that seek to restrict disclosure of 

 information concerning matters that have a probable adverse effect 

 upon the general public health or safety, or the administration of public 

 office , or the operation of government. 

Tab C--p. 727



2 

 

 

 (c) discovery, not filed of record, concerning matters that have a 

 probable adverse effect upon the general public health or safety, or  

 the administration of public office, or the operation of government, 

 except discovery in cases originally initiated to preserve bona fide trade 

 secrets or other intangible property rights. 

 

3. Notice.  Court records may be sealed only upon a party's written motion, 

which shall be open to public inspection. The movant shall post a public 

notice at the place where notices for meetings of county governmental bodies 

are required to be posted, stating: that a hearing will be held in open court on 

a motion to seal court records in the specific case; that any person may 

intervene and be heard concerning the sea ling of court records; the specific 

time and place of the hearing; the style and number of the case; a brief but 

specific description of both the nature of the case and the records which are 

sought to be sealed; and the identity of the movant. Immediately after posting 

such notice, the movant shall file a verified copy of the posted notice with the 

clerk of the court in  which the case is pending and with the Clerk of the 

Supreme Court of Texas. 

   

4. Hearing. A hearing, open to the public, on a motion to seal court records 

shall be held in open court as soon as practicable, but not less than fourteen 

days after the motion is filed and notice is posted. Any party may participate 

in the hearing. Non-parties may intervene as a matter of right for the limited 

purpose of participating in the proceedings, upon payment of the fee required 

for filing a plea in intervention. The court may inspect records in camera 

when necessary. The court may determine a motion relating to sealing or 

unsealing court records in accordance with the procedures prescribed by Rule 

120a. 

 

5. Temporary Sealing Order. A temporary sealing order may issue upon 

motion and notice to any parties who have answered in the case pursuant to 

Rules 21 and 21a upon a showing of compelling need from specific facts 

shown by affidavit or by verfied petition that  Immediate and irreparable 

injury will result to a specific interest of the applicant before notice can be 

posted and a hearing held as ot herwise provided herein. The temporary order 
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shall set the time for the hearing required by paragraph 4 and shall direct that 

the movant immediately give the public notice required by paragraph 3. The 

court may modify or withdraw any temporary order upon motion by any  

party or intervenor, notice to the parties, and hearing conducted as soon as 

practicable. Issuance of a temporary order shall not reduce in any way the 

burden of proof of a party requesting sealing at the hearing required by 

paragraph 4. 

 

6. Order on Motion to Seal Court Records. A motion relating to sealing or 

unsealing court records shall be decided by written order, open to the public, 

which shall state: the style and number of the case; the specific reasons for  

finding and concluding whether the showing required by paragraph 1 has 

been made; the specific portions of court records which are to be sealed; and 

the time period for which the sealed portions of the court records are to be 

sealed. The order shall not be included in any judgment or other order but 

shall be a separate document in the case; however, the failure to comply with 

this requirement shall not affect its appealability. 

 

7. Continuing Jurisdiction. Any person may intervene as a matter of right at 

any time before or after judgment to seal or unseal court records. A court that 

issues a sealing order retains continuing jurisdicion to enforce, alter, or vacate 

that order. An order sealing or unsealing court records shall not be 

reconsidered on motion of any party or intervenor who had actual notice of 

the hearing preceding issuance of the order, without first showing changed 

circumstances materially affecting the order. Such circumstances need not be 

related to the case in which the order was issued. However, the burden of 

making the showing required by paragraph 1 shall always be on the party 

seeking to seal records. 

 

8.  Appeal.  Any order (or portion of an order or judgment) relating to sealing 

or unsealing court records shall be deemed to be severed from the case and a 

final judgment which may be appealed by any party or intervenor who  

participated in the hearing preceding issuance of such order. The appellate 

court may abate the appeal and order the trial court to direct that further 

public notice be given, or to hold further hearings, or to make additional 

findings. 
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9. Application.  Access to documents in court files not defined as court 

records by this rule remains governed by existing law. This rule does  

not apply to any court records sealed in an action in which a final judgment 

has been entered before its effective date. This rule applies to cases already 

pending on its effective date only with regard to: 

 

 (a) all court records filed or exchanged after the effective date; 

 

 (b) any motion to alter or vacate an order restricting access to court 

records, issued before the effective date. 
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SCAC MEETING AGENDA (3rd AMENDED) 

Friday, September 16 thru Saturday, September 17, 2016 

9:00 a.m. 

 

Location: Texas Associations of Broadcasters 

  502 E. 11
th

 Street, #200 

  Austin, Texas  78701 

(512) 322-9944 

 
1. WELCOME (Babcock) 

 
2. STATUS REPORT FROM CHIEF JUSTICE HECHT 

Chief Justice Hecht will report on Supreme Court actions and those of other courts related to 

the Supreme Court Advisory Committee since the June 2016 meeting.   

 

3. TEXAS RULE OF CIVIL PROCEDURE 183 

 523-734 Sub-Committee Members: 

  Mr. Carl Hamilton – Chair 

  Mr. L. Hayes Fuller – Vice 

  Mr. Eduardo Rodriguez 

  Mr. Roger Hughes 

  Ms. Trish McAllister 

  Ms. Briana Stone 

  Ms. Cathryn Ibarra 
  (a) Proposed TRCP 183 

  (b) Interpreter Qualification 

  (c) Report TRCP 183 FINAL 

  (d) Language Access Statute Cheat Sheet FINAL 

  (e) ABA Standard 2.3 

  (f) Executive Order 13166 

  (g) DOJ 2002 Guidelines 

  (h) DOJ’s Fact on Language Access Plans 

  (i) 28 CFR 42.104 

  (j) Tex. S. Ct. and OCA’s Language Access Plans 

 

4. TEXAS RULE OF APPELLATE PROCEDURE 49 

 Appellate Sub-Committee Members: 

  Prof. Bill Dorsaneo – Chair 

  Ms. Pamela Baron – Vice 

  Hon. Bill Boyce 

  Hon. Brett Busby 

  Prof. Elaine Carlson 

  Mr. Frank Gilstrap 

  Mr. Charles Watson 

  Mr. Evan Young  

  Mr. Scott Stolley 
  (k) Rule 49 (First Alternative) 
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  (l) Rule 49 (Second Alternative) 

 

5. DISCOVERY RULES 

 171-205 Sub-Committee Members: 

  Mr. Robert Meadows - Chair 

  Hon. Tracy Christopher – Vice 

  Prof. Alexandra Albright 

  Hon. Jane Bland 

  Hon. Harvey Brown 

  Mr. David Jackson 

  Ms. Cristina Rodriguez 

  Hon. Ana Estevez 

  Mr. Kent Sullivan 
  (m) 2016-6-8 Email from R. Meadows to the SCAC 

  (n) 2016-6-5 Full Text Comparison; TRCP and FRCP 

  (o) 2016-6-5 Matched Comparison; TRCP and FRCP 

  (p) 2016-9-13 Letter of R. Meadows to C. Babcock 

  (q) Discovery Subcommittee Proposed Amendments (FINAL) 

  (r) Discovery Subcommittee Future Issues (FINAL) 

 

6. PROPOSED APPELLATE SEALING RULE AND RULE 76a  

 Appellate Sub-Committee Members: 

  Prof. Bill Dorsaneo – Chair 

  Ms. Pamela Baron – Vice 

  Hon. Bill Boyce 

  Hon. Brett Busby 

  Prof. Elaine Carlson 

  Mr. Frank Gilstrap 

  Mr. Charles Watson 

  Mr. Evan Young  

  Mr. Scott Stolley 
  (s) Rule 9 – REDRAFT (August 31, 2016) 

  (t) Rule 193.4 (September 7, 2016 DRAFT) 

  (u) Tex. R. Civ. P. 76a (Suggested Revisions-September 7, 2016) 
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[8.31.16 CONFERENCE CALL REDRAFT] 

 

Rule 9. Documents Generally. 

 

 (d) Sealing Documents in Appellate Courts. 

 

(1) Definitions.  For the purposes of this rule: 

 

(A) “Appellate proceeding” means any proceeding in a Court of 

Appeals or the Supreme Court, including appeals from trial court 

orders or judgments and original proceedings. 

 

(B) “Document” means any compilation of information in written 

electronic, photographic or other form, including the Clerk’s 

Record, the Reporter’s Record or filed in the court of appeals in 

the first instance in an appellate proceeding. 

 

(C) “Document filed under seal” means any document that is filed 

subject to a motion to seal the document by a court order. 

 

(D)  “Sealed document” means any document to which access is 

prohibited or restricted by court order or by law, including 

documents sealed under rule 76a, privileged documents, 

documents to which access is restricted under Rule 192.6(b)(5), or 

documents submitted for in-camera inspection under Rule 193. 

 

(2) Effect of Trial Court Sealing [or Protective] Orders.  Any portion of 

the appellate record that was sealed [or protected from discovery or public 

disclosure] in the court below and is transmitted to an appellate court in connection 

with an appeal or an original proceeding is presumed to be sealed for all appellate 

proceedings until the trial court’s order expires by its own terms, or is vacated or 

modified by the appellate court. 
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(3) Completion of Appellate Record.  If the appellate record includes a 

trial court order concerning documents filed or submitted for in camera inspection 

in the trial court under Rule 193.4, but the clerk of the trial court or the court 

reporter has custody of the documents, the clerk or the reporter must [promptly] 

forward the documents to the appellate clerk [under seal] in the form provided in 

paragraph (d)(6) for inclusion in the appellate record [at the request of the 

appellant or relator]. 

 

(4) Motions to Seal in Appellate Courts 

 

(A) In an appeal or original proceeding, a party who wishes to file any 

document or portion of a document, including a brief, under seal 

(that was not filed under seal or not filed at all) in the court below, 

must file a motion to seal the document simultaneously with the 

document, as provided in paragraph (d)(6).  The motion must be 

in writing and must contain the following information:   

 

(i) a general description of each document or group of documents 

without disclosing their contents, sufficient to enable the 

appellate court [and other parties] to understand the motion; 

 

(ii) whether a motion to seal [or to unseal] any of the documents 

is pending in the trial court; 

 

(iii) [specific] facts [supported by affidavit or other evidence] 

showing prima facie why the documents should be sealed or 

otherwise protected from discovery or disclosure pending the 

determination of the proceedings in the appellate court under 

the standards prescribed by Civil Procedure Rule 76a, or 

under Rule 192.6 (b) (to prevent harm to the movant from 

undue burden, unnecessary expense, harassment, annoyance 

or invasion of personal, constitutional or property rights) or 

because the documents are privileged from discovery or 

public disclosure under applicable law. 
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(B) The documents filed under seal will be provisionally sealed 

pending a ruling on the motion. 

 

(5) Response and Reply.  Any party to the proceeding in the appellate 

Court may file a response to the motion [supported by affidavit or other evidence] 

within ____ days after the date the motion is filed or on or before the date specified 

in writing by the appellate court.  A reply to a response may be filed within ____ 

days after the date the response was due or on or before the date specified in 

writing by the appellate court. 

 

(6) Form of [Sealed] [Restricted-Access] Documents Submitted to 

Appellate Court. 

 

(A) The documents must be filed [under seal] in the appellate court 

[by the movant or the trial court clerk or court reporter at the 

movant’s request] in [a manner that preserves confidentiality] 

[electronic form] [electronic form in a manner that preserves 

confidentiality]. The documents must be labeled with the style of 

the case, the case number in the trial court [and in the appellate 

court,] and a brief description of the contents.   

 

(B) A copy of any [sealing] order [restricting access] signed by the 

trial court or any motion to [seal] [restrict access to] documents 

filed in the trial court must be [filed with] [submitted with] the 

documents. 

 

(C) The documents submitted to the [appellate] court are subject to in 

camera inspection by the [appellate] court but are not subject to 

inspection by the other parties or the public [unless the 

[appellate] court’s order makes them available]. 

 

(7) Appellate Court Rulings. 

 

(A) Abatement of Appellate Proceedings.  The appellate court may 

abate the appeal or original proceeding for a reasonable time, to 
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allow the trial court to rule on a pending motion to seal [or unseal] 

documents filed in the trial court, or to take further action as 

directed by the appellate court.   

 

(B) Temporary Orders.  The appellate court may grant temporary 

relief with respect to some or all of the documents pending a 

decision on the merits of the appeal or original proceeding if the 

appellate court determines: 

 

(i) the documents are court records that should be temporarily 

sealed under the standards and procedures for sealing records 

in Texas Rule of Civil Procedure 76a.5; or 

 

(ii)  the documents are not court records under Texas Rule of 

Civil Procedure 76a.2, but the movant needs a sealing order to 

preserve privileged documents from disclosure or a protective 

order for relief from undue burden, unnecessary expense, 

harassment, annoyance, or invasion of personal, 

constitutional, or property rights in the interest of justice, as 

provided in Texas Rule of Civil Procedure 192.6.   

 

[(C) Motions to Unseal Documents.  The appellate court may grant a 

motion to unseal court records or other documents if the trial 

court erred or abused its discretion in ordering the court records 

or other documents to be sealed or protected from discovery or 

disclosure in the trial court.  Relief from the order may be sought 

by motion filed in the court of appeals during the pendency of the 

appeal or original proceeding.] 

 

(D) Decision on Motion. 

 

(i) Relief Denied.  If the court determines [from the motion and 

any response or any reply to a response] that the movant or 

relator is not entitled to the relief sought in the motion, the 

court must deny the motion; 
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(ii) Relief Granted.  If the court finally determines that the 

movant or the relator is entitled to relief, the court may make 

an appropriate order or orders.   

 

(E) Referral to Trial Court.  The appellate court may refer a motion to 

seal filed in the appellate court and direct the trial court to hold 

further hearings, to make and to transmit findings of fact and 

conclusions of law to the court of appeals as to whether any 

documents that were not filed in the trial court or that were not 

filed under seal in the trial court are:  

 

(i) court records that may be sealed in accordance with Rule 76a;  

 

(ii) granted protection from discovery or public disclosure under 

Rules 192.6(b); or 

 

(iii) privileged from discovery or public disclosure under 

applicable law.  

 

(8) Contents of Sealing Order.  A sealing order must identify the documents 

submitted for filing under seal and protected from public disclosure without 

disclosing their contents, state the time period during which the order will remain 

in effect, identify the persons, if any, who may be given access to the documents 

filed under seal in the appellate court, specify the terms and conditions of access to 

the documents, if any, and decide whether the documents should be temporarily 

sealed under Rule 76a.5 or state why the documents should be permanently sealed 

under the standards and procedures for sealing court records contained in Civil 

Procedure Rule 76a.1 and 2. 
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Rule 193.4 Hearing and Ruling on Objections and Assertions of Privilege. 

(9/7/2016) 

 

(a) Hearing; [Presentation of Evidence] Any party may at any reasonable 

time request a hearing on an objection or claim of privilege asserted under this 

rule.  The party making the objection or asserting the privilege must present any 

evidence necessary to support the objection or privilege.  The evidence may be 

testimony presented at the hearing or affidavits served at least seven days before 

the hearing or at such other reasonable time as the court permits.   

 

[(b) In Camera Review.]  If the court determines that an in camera review 

of some or all of the requested discovery is necessary, that material or information 

must be segregated and produced to the court in a sealed wrapper within a 

reasonable time following the hearing.  [The documents reviewed in camera are 

[presumed to be] protected [by law] from discovery and public disclosure pending 

the trial court’s determination of the discovery objections or claims of privilege. 

 

 [(c) Custody of Documents.] Unless the trial court or an appellate court 

directs the court clerk or the court reporter to return the in camera documents to the 

party claiming a privilege or protection from discovery or public disclosure, the 

court clerk or court reporter must retain custody of the documents or information 

reviewed in camera for a reasonable time period after the signing of the trial 

court’s order granting or denying relief, sufficient for a relator or an appellant to 

seek appellate review of the trial court’s order.] 

 

 [(d)] Ruling.  To the extent the court sustains the objection or claim of 

privilege, the responding party has no further duty to respond to that request.  To 

the extent the court overrules the objection or claim of privilege, the responding 

party must produce the requested material or information to the requesting party 

within ____ days after the court’s ruling or at such times as the court orders.  A 

party need not request a ruling on that party’s own objection or assertion of 

privilege to preserve the objection or privilege. 

 

 [(e)] Use of Material or Information . . . 
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Tex. R. Civ. P. 76a (Suggested Revisions) (9/7/16) 

 

6. Order on Motion to Seal Court Records.  A motion relating to sealing or 

unsealing court records shall be decided by written order, open to the public, which 

shall state:  the style and number of the case; the specific reasons for finding and 

concluding whether the showing required by paragraph 1 has been made; the 

specific portions of court records which are to be sealed; specify who can have 

access to the records; and the time period for which the sealed portions of the court 

records are to be sealed.  The order shall not be included in any judgment or order 

but shall be a separate document in the case; however, the failure to comply with 

this requirement shall not affect its appealability. 

 

8. Appeal [Procedures] 

 

 (a) Any order (or portion of an order or judgment) relating to sealing or 

unsealing court records shall be deemed to be severed from the case and a final 

judgment which may be appealed by any party or intervenor who participated in 

the hearing preceding issuance of such order. 

 

(b)  Documents that have been sealed by an order of the trial court or are 

subject to a motion to seal filed in the trial court must be filed in the appellate 

court as part of the appellate record in an appeal or an original proceeding 

pending in the appellate court.  The documents must be filed in [a manner that 

preserves confidentiality] [electronic form] [electronic form in a manner that 

preserves confidentiality] and must be labeled with the style of the case, the case 

number in the trial court [and in the appellate court] and a brief description of 

their contents.   

 

 (c) The appellate court may [abate an appeal and] order the trial court to 

determine whether documents not filed in the trial court or that were not filed 

under seal in the trial court are court records that may be sealed in the proceeding 

in accordance with the standard and the procedures for sealing court records 

contained in this rule.  The appellate court may abate the appeal and order the trial 

court to direct that further notice be given, or to hold further hearings, or to make 

additional findings.  
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To:                  SCAC Subcommittee 
From:             Bill Dorsaneo 
Subject:         Revised Rule 9.2(d), Rule 193.4 and Rule 76a 
Date:              December 20, 2016 
 
For your consideration, attached to this email are the most recently revised versions of the 
proposed rules concerning sealing of court documents, which include coverage of the matters 
discussed in our last telephone conference call 
 
I plan to present each of the proposed rule amendments to the Advisory Committee in January 
2017, if possible.  The main objectives that have been dealt with in the proposed amendments 
are: 
 

1. Sequencing and coordination of procedures for handling documents by Civil Procedure 
Rule 193.4 (b)‐(d) and proposed Appellate Rule 9.2(d)(1)(c), (2), (6) to facilitate 
confidentiality and avoid inadvertent disclosure. 

2. Specification of the form of documents filed under seal in appellate courts in both paper 
and electronic form in Proposed Appellate rule 9.2(d)(6) based on definitions contained 
in other current rules; and  

3. Miscellaneous proposed amendments to Civil Procedure Rule 76a and proposed 
Appellate Rule 9.2(d) designed to coordinate the procedures for handling documents 
produced for in camera review under Rule 76a.   

 

I would appreciate any specific comments you can provide about these proposed 
amendments.  Please pay particular attention to item 3. 

 
Happy Holidays, 
Bill 
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Tex. R. Civ. P. 76a (Suggested Revisions) (December 20, 2016) 
 

4. Hearing; In Camera Review.  A hearing open to the public on a hearing to 
seal court records shall be held in open court as soon as practicable, but not less 
than fourteen days after the motion is filed and notice is posted. . .  The court may 
inspect records in camera when necessary.  [If the court determines that an in 
camera review is necessary, that material or information must be segregated and 
produced to the court in a sealed envelope [at least seven days before the hearing,] 
[within a reasonable time before the hearing].  The material or information 
produced to the trial court for in camera review must be placed in the custody of 
the official court reporter or filed with the clerk of the trial court before the 
hearing.  The reporter or clerk must retain custody of the material or information 
reviewed in camera until the trial court or an appellate court having jurisdiction of 
the appeal [or original proceeding] orders the reporter or court clerk to transmit the 
material or information under seal to the appellate court, and the material or 
information is filed under seal in the appellate court.] 
 
6. Order on Motion to Seal Court Records.  A motion relating to sealing or 
unsealing court records shall be decided by written order, open to the public, which 
shall state:  the style and number of the case; the specific reasons for finding and 
concluding whether the showing required by paragraph 1 has been made; the 
specific portions of court records which are to be sealed; [specify who may be 
given access to the records; the terms and conditions of access to the records;] and 
the time period for which the sealed portions of the court records are to be sealed.  
The order shall not be included in any judgment or order but shall be a separate 
document in the case; however, the failure to comply with this requirement shall 
not affect its appealability. 
 
8. Appeal [Procedures]. 
 
 (a) Any order (or portion of an order or judgment) relating to sealing or 
unsealing court records shall be deemed to be severed from the case and a final 
judgment which may be appealed by any party or intervenor who participated in 
the hearing preceding issuance of such order. 
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Rule 193.4 Hearing and Ruling on Objections and Assertions of Privilege.  
 

(a) Hearing; [Presentation of Evidence] Any party may at any reasonable 
time request a hearing on an objection or claim of privilege asserted under this 
rule.  The party making the objection or asserting the privilege must present any 
evidence necessary to support the objection or privilege.  The evidence may be 
testimony presented at the hearing or affidavits served at least seven days before 
the hearing or at such other reasonable time as the court permits.   

 
[(b) In Camera Review.]  If the court determines that an in camera review 

of some or all of the requested discovery is necessary, that material or information 
must be segregated and produced to the court in a sealed [wrapper] [envelope] [at 
least seven days before] OR [within a reasonable time following] the hearing.  [The 
material or information reviewed in camera is [presumed to be] protected [by law] 
from discovery and public disclosure pending the trial court’s determination of the 
discovery objections or claims of privilege.] 
 
 [(c) Custody of Material or Information.  The material or information 
[submitted to the trial court for in camera review] OR [reviewed by the court in 
camera] must be placed in the custody of the official court reporter or filed with the 
clerk of the trial court [before] OR [following] the hearing.  The reporter or clerk 
must retain custody of the material or information reviewed in camera until the 
trial court or an appellate court having jurisdiction of the appeal or original 
proceeding orders the reporter or court clerk to transmit the material or information 
under seal to the appellate court, and the material or information is filed under seal 
in the appellate court.] 
 
 [(d)] Ruling.  To the extent the court sustains the objection or claim of 
privilege, the responding party has no further duty to respond to that request.  To 
the extent the court overrules the objection or claim of privilege, the trial court 
must order the responding party to produce the requested material or information 
[to the requesting party] within 30 days after the court’s ruling or at such times as 
the court orders.  A party need not request a ruling on that party’s own objection or 
assertion of privilege to preserve the objection or privilege. 
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[CONFERENCE CALL REDRAFT (Revised)] 
 
Rule 9.2 Documents Generally. 
 
 (d) Sealing Documents in Appellate Courts. 
 

(1) Definitions.  For the purposes of this rule: 
 
(A) “Appellate proceeding” means any proceeding in a court of 

appeals or the Supreme Court, including appeals from trial court 
orders or judgments and original proceedings. 
 

(B) “Document” means any compilation of information in written 
electronic, photographic or other form, including the Clerk’s 
Record, the Reporter’s Record or [materials] filed [in the court of 
appeals] [an appellate court] in the first instance in an appellate 
proceeding. 

 
(C) “Document filed under seal” means any document that is filed [in 

court by a party] subject to a [pending or anticipated] motion to 
seal the document by a court order [or submitted to a trial court 
for an in camera inspection under Civil Procedure Rules 76a(4) or 
193.4(b)]. 

 
(D) “Sealed document” means any document to which access is 

[already] prohibited or restricted [by law or] by court order, 
including documents: 

 
(i) sealed under Civil Procedure Rule 76a; 
  
(ii) privileged from disclosure or discovery by court order; 
 
(iii) made subject to a protective order under Civil Procedure 

Rule 192.6; 
[or 
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(iv) submitted for an in camera inspection under Civil Procedure 

Rule 193.4(b).] 
 
(2) Completion of Appellate Record.  If the official court reporter or the trial 

court clerk have retained custody of a document or documents filed under seal or a 
sealed document under Civil Procedure Rules 76a(4) or 193.4 (c) and the clerk 
[and] OR [or] the reporter are ordered to file the documents by the trial court or by 
the appellate court having jurisdiction of an appeal or original proceeding, the clerk 
[and] OR [or] the reporter are responsible for promptly filing the document or 
documents in the appellate court. 

 
(3) Effect of Trial Court Orders.  Any document or portion of a document 

that was sealed [or protected from disclosure or discovery] in the court below and 
is transmitted to an appellate court in connection with an appeal or an original 
proceeding is [presumed to be] sealed for all appellate proceedings until the trial 
court’s order expires [by its own terms], or is vacated or modified by the appellate 
court. 

. 
(4) Motions to Seal Documents in Appellate Courts 

 
(A) A party may file a motion to seal a document or portion of a 

document [that has not already been sealed by a court order,] under 
seal in an appeal or original proceeding [. A motion to seal a 
document in an appellate court may be filed whether or not the 
document was filed under seal or filed at all in the court below.  
The motion must be in writing and must contain the following 
information:] 

 
(i) a general description of each document or group of documents 

without disclosing their contents, sufficient to enable the 
appellate court [and other parties] to understand the motion; 

 

(ii) whether a motion to seal [or to unseal] any of the documents 
is pending in the trial court; 
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(iii) [specific] facts [supported by affidavit or other evidence] 

showing prima facie why the documents should be sealed or 
otherwise protected from discovery or disclosure pending the 
determination of the proceedings in the appellate court under 
the standards prescribed by Civil Procedure Rule 76a, or 
under Civil Procedure Rule 192.6 (b) (to prevent harm to the 
movant from undue burden, unnecessary expense, harassment, 
annoyance or invasion of personal, constitutional or property 
rights) or because the documents are privileged from 
discovery or public disclosure under applicable law. 

 
(B) The documents filed under seal [in the appellate court] will be 

[provisionally] sealed pending a ruling on the motion. 
 

(5) Response and Reply.  Any party to the proceeding in the appellate 
Court may file a response to the motion [supported by affidavit or other evidence] 
within ____ days after the date the motion is filed or on or before the date specified 
in writing by the appellate court.  A reply to a response may be filed within ____ 
days after the date the response was due or on or before the date specified in 
writing by the appellate court. 

 
(6) Form of Documents Submitted to Appellate Court. 

 
[(A) Any sealed document or document filed under seal in an appellate 

court by [a party,] the official court reporter or the trial court clerk 
under paragraph (d)(2) is filed with the clerk of the appellate court 
in the following forms: 

 
(i) [unless the reporter or the clerk receives permission from the 

appellate court to file the record in paper form,] the record 
must be filed in electronic form in a manner that preserves 
confidentiality. 
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[(ii)  if the clerk’s record is filed in paper form, the trial court 
clerk must place each sealed document in a securely sealed 
envelope that is labeled SEALED and that is not bound 
with other documents in the clerk’s record.] 

 
(iii) [if the clerk’s record is filed in electronic form,] each sealed 

document must be filed separately from the remainder of 
the clerk’s record and include the word SEALED in the 
computer file name.] 

 
(iv) [If the reporter’s record is filed in paper form it must be 

contained in a sealed envelope labeled SEALED with the 
style of the case, the case numbers in the trial court and the 
appellate court, and a brief description of the contents of 
the envelope.] 

 
(v) [if the reporter’s record is filed electronically,] any sealed 

documents in the reporter’s record must be in a separate 
computer file.  If the sealed part of the transcription is part 
of a larger volume, an indicator page must be placed where 
the file logically belongs.  The computer file name for the 
sealed document must contain the elements listed in 
Section 8.4 of the Uniform Format Record for Texas 
Reporters’ Record, a hyphen, the number of the sealed 
document, and the term “Sealed” after the phrase “RR” 
(e.g. Jim Hogg-DC-09-29-RR) (Sealed.pdf, Jim Hogg-DC-
090290RR02Sealed.pdf). 

 

(vi) If a document or portion of a document that has not 
already been sealed by a court order is filed in an appellate 
court by a party [as provided in paragraph 9.2(d)(1)(C) and 
paragraph 9.2(d)(4)(A)], the document may be filed under 
seal in paper form in the appellate court whether or not the 
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document was filed under seal or filed at all in the court 
below. 

 
(B) A copy of any sealing order signed by the trial court or any motion 

to [seal] documents filed in the trial court must be [filed with] 
[submitted with] the documents. 

 
(C) The documents submitted to the [appellate] court are subject to in 

camera inspection by the [appellate] court but are not subject to 
inspection by the other parties or the public [unless the [appellate] 
court’s order makes them available]. 

 
(7) Appellate Court Rulings. 

 
(A) Abatement of Appellate Proceedings.  The appellate court may abate 

the appeal or original proceeding for a reasonable time, to allow the 
trial court to rule on a pending motion to seal [or unseal] documents 
filed in the trial court, or to take further action as directed by the 
appellate court.   

 
(B) Temporary Orders.  The appellate court may grant temporary relief 

with respect to some or all of the documents pending a decision on 
the merits of the appeal or original proceeding if the appellate court 
determines: 

 
(i) the documents are court records that should be temporarily 

sealed under the standards and procedures for sealing records 
in Texas Rule of Civil Procedure Rule 76a.5; or 

 
(ii)  the documents are not court records under Texas Rule of 

Civil Procedure Rule 76a.2, but the movant needs a sealing 
order to preserve privileged documents from disclosure or a 
protective order for relief from undue burden, unnecessary 
expense, harassment, annoyance, or invasion of personal, 
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constitutional, or property rights in the interest of justice, as 
provided in Texas Rule of Civil Procedure Rule 192.6.   

 
[(C) An appellate court may grant a motion to unseal a sealed 

document if the court below erred in ordering the document to be 
sealed.  [Relief from the order may be sought by motion filed in 
the appellate court during the pendency of the appeal or original 
proceeding.] 

 
(D) Decision on Motion. 

 
(i) Relief Denied.  If the court determines [from the motion and 

any response or any reply to a response] that the movant or 
relator is not entitled to the relief sought in the motion, the 
court must deny the motion; 

 
(ii) Relief Granted.  If the court finally determines that the 

movant or the relator is entitled to relief, the court may make 
an appropriate order or orders.   

 
[(E) Referral to Trial Court.  The appellate court may refer a motion to 
seal filed in the appellate court [to the trial court] and direct the trial 
court to hold further hearings, to make and transmit findings of fact 
and conclusions of law to the [appellate court] as to whether any 
documents that were not filed under seal in the trial court are: 
 

(i) [court records] [documents] that may be sealed in accordance 
with [Civil Procedure] Rule 76a; 

 
(ii) protected from disclosure or discovery under Civil Procedure  
 Rule 192.6; 
 
(iii) privileged from discovery or public disclosure under 

applicable law. 
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(8) Contents of Sealing Order.  A sealing order must identify the documents 
submitted for filing under seal and protected from public disclosure without 
disclosing their contents, state the time period during which the order will remain 
in effect, identify the persons, if any, who may be given access to the documents 
filed under seal in the appellate court, specify the terms and conditions of access to 
the documents, if any, and decide whether the documents should be temporarily 
sealed under Civil Procedure Rule 76a.5 or state why the documents should be 
permanently sealed under the standards and procedures for sealing court records 
contained in Civil Procedure Rule 76a.1 and 2. 
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 [(e)] Use of Material or Information . . . 
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[(b)  [Documents that have been sealed by an order of the trial court or 
have been filed under seal by a party subject to a pending or anticipated motion to 
seal filed in the trial court must be filed in the appellate court as part of the 
appellate record in an appeal or an original proceeding pending in the appellate 
court.]  [The documents must be filed in [a manner that preserves confidentiality] 
[electronic form] [electronic form in a manner that preserves confidentiality] and 
must be labeled with the style of the case, the case number in the trial court [and in 
the appellate court] and a brief description of their contents.]   

 
 [(c)] The appellate court may abate the appeal and order the trial court to 
[determine whether documents not filed in the trial court or that were not filed 
under seal in the trial court are court records that may be sealed in the proceeding 
in accordance with the standards and the procedures for sealing court records 
contained in this rule.]  The appellate court may [abate the appeal and] [also] order 
the trial court to direct that further public notice be given, or hold further hearings, 
or to make additional findings.  
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SCAC MEETING AGENDA 
Friday, February 3, 2017 

9:00 a.m. 
 

Location: Texas Associations of Broadcasters 
  502 E. 11th Street, #200 
  Austin, Texas  78701 

(512) 322-9944 
 

1. WELCOME (Babcock) 
 
2. STATUS REPORT FROM CHIEF JUSTICE HECHT 

Chief Justice Hecht will report on Supreme Court actions and those of other courts related to 
the Supreme Court Advisory Committee since the January 13 meeting.   
 

3. DISCOVERY RULES 
 171-205 Sub-Committee Members: 
  Mr. Robert Meadows - Chair 
  Hon. Tracy Christopher – Vice 
  Prof. Alexandra Albright 
  Hon. Jane Bland 
  Hon. Harvey Brown 
  Mr. David Jackson 
  Ms. Cristina Rodriguez 
  Hon. Ana Estevez 
  Mr. Kent Sullivan 

  (a) February 1, 2017 Discovery Subcommittee Letter of B. Meadows 
  (b) Discovery Subcommittee Proposed Amendments Jan. 2017 
  (c) State Bar of Texas Committee on Court Rules Proposed Spoliation Rules 
 
4. EVIDENCE RULES 

  Buddy Low 
  Professor Goode 

  (d) 2017 Evidence Rules 
 
5. PROPOSED APPELLATE SEALING RULE AND RULE 76a  

 Appellate Sub-Committee Members: 
  Prof. Bill Dorsaneo – Chair 
  Pamela Baron – Vice 
  Hon. Bill Boyce 
  Hon. Brett Busby 
  Prof. Elaine Carlson 
  Frank Gilstrap 
  Charles Watson 
  Evan Young  
   Scott Stolley 

  (e) Rule 9 Redraft, December 20, 2016 
  (f) Rule 193.4(a) and (b) December 19, 2016 
  (g) Tex. R. Civ. P. 76a December 20, 2016 
  (h) Hon. Brett Busby email 
  (i) Filing Documents Under Seal October 24, 2016 B. Dorsaneo Memo 
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6. TEXAS RULES OF CIVIL PROCEDURE 21a, 21c, 57 and 244 

 Rules 15-165a Committee Members: 
  Richard Orsinger – Chair 
  Frank Gilstrap – Vice 
  Prof. Alexandra Albright 
  Prof. Elaine Carlson 
  Nina Cortell 
  Prof. Bill Dorsaneo 
  O. C. Hamilton 
  Pete Schenkkan 
  Hon. Anahid Estevez 

  (j) September 1, 2016 Referral Letter 
 
7. AMENDMENTS TO THE JUSTICE COURT RULES 

 Rules 523-734 Committee Members: 
  O. C. Hamilton – Chair 
  L. Hayes Fuller – Vice Chair 
  Eduardo Rodriguez 

 
8. AMENDMENTS TO THE CODE OF JUDICIAL CONDUCT 

 Legislative Mandates Committee Members: 
  Jim Perdue, Jr. – Chair 
  Hon. Jane Bland – Vice Chair 
  Hon. Robert Pemberton 
  Prof. Elaine Carlson 
  Pete Schenkkan 
  Hon. David L. Evans 
  Robert Levy 
  Hon . Brett Busby 
  Wade Shelton 
  Richard Orsinger 
 

9. AMENDMENTS TO THE STATE BAR RULE 
 Judicial Administration Committee Members: 
  Nina Cortell – Chair 
  Hon. David Peeples – Vice Chair 
  Prof. Lonny Hoffman 
  Hon. Tom Gray 
  Hon. Bill Boyce 
  Hon. David Newell 
  Kennon Wooten 

  (k) Memorandum To Full Committee 
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10. WHETHER THE DEADLINES PRESCRIBED BY RULE 53.7 OF THE RULES 
OF APPELLATE PROCEDURE ARE JURISDICTIONAL; PROCEDURE FOR 
FILING LATE PETITION DUE TO INEFFECTIVE ASSISTANCE OF COUNSEL 

 Appellate Committee Members: 
  Prof. Bill Dorseano – Chair 
  Pamela Baron – Vice Chair 
  Hon. Bill Boyce 
  Hon. Brett Busry 
  Prof. Elaine Carlson 
  Frank Gilstrap 
  Charles Watson 
  Evan Young 
  Scott Stolley 
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[CONFERENCE CALL REDRAFT (Revised)] 
 
Rule 9.2 Documents Generally. 
 
 (d) Sealing Documents in Appellate Courts. 
 

(1) Definitions.  For the purposes of this rule: 
 
(A) “Appellate proceeding” means any proceeding in a court of 

appeals or the Supreme Court, including appeals from trial court 
orders or judgments and original proceedings. 
 

(B) “Document” means any compilation of information in written 
electronic, photographic or other form, including the Clerk’s 
Record, the Reporter’s Record or [materials] filed [in the court of 
appeals] [an appellate court] in the first instance in an appellate 
proceeding. 

 
(C) “Document filed under seal” means any document that is filed [in 

court by a party] subject to a [pending or anticipated] motion to 
seal the document by a court order [or submitted to a trial court 
for an in camera inspection under Civil Procedure Rules 76a(4) or 
193.4(b)]. 

 
(D) “Sealed document” means any document to which access is 

[already] prohibited or restricted [by law or] by court order, 
including documents: 

 
(i) sealed under Civil Procedure Rule 76a; 
  
(ii) privileged from disclosure or discovery by court order; 
 
(iii) made subject to a protective order under Civil Procedure 

Rule 192.6; 
[or 
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(iv) submitted for an in camera inspection under Civil Procedure 

Rule 193.4(b).] 
 
(2) Completion of Appellate Record.  If the official court reporter or the trial 

court clerk have retained custody of a document or documents filed under seal or a 
sealed document under Civil Procedure Rules 76a(4) or 193.4 (c) and the clerk 
[and] OR [or] the reporter are ordered to file the documents by the trial court or by 
the appellate court having jurisdiction of an appeal or original proceeding, the clerk 
[and] OR [or] the reporter are responsible for promptly filing the document or 
documents in the appellate court. 

 
(3) Effect of Trial Court Orders.  Any document or portion of a document 

that was sealed [or protected from disclosure or discovery] in the court below and 
is transmitted to an appellate court in connection with an appeal or an original 
proceeding is [presumed to be] sealed for all appellate proceedings until the trial 
court’s order expires [by its own terms], or is vacated or modified by the appellate 
court. 

. 
(4) Motions to Seal Documents in Appellate Courts 

 
(A) A party may file a motion to seal a document or portion of a 

document [that has not already been sealed by a court order,] under 
seal in an appeal or original proceeding [. A motion to seal a 
document in an appellate court may be filed whether or not the 
document was filed under seal or filed at all in the court below.  
The motion must be in writing and must contain the following 
information:] 

 
(i) a general description of each document or group of documents 

without disclosing their contents, sufficient to enable the 
appellate court [and other parties] to understand the motion; 

 

(ii) whether a motion to seal [or to unseal] any of the documents 
is pending in the trial court; 
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(iii) [specific] facts [supported by affidavit or other evidence] 

showing prima facie why the documents should be sealed or 
otherwise protected from discovery or disclosure pending the 
determination of the proceedings in the appellate court under 
the standards prescribed by Civil Procedure Rule 76a, or 
under Civil Procedure Rule 192.6 (b) (to prevent harm to the 
movant from undue burden, unnecessary expense, harassment, 
annoyance or invasion of personal, constitutional or property 
rights) or because the documents are privileged from 
discovery or public disclosure under applicable law. 

 
(B) The documents filed under seal [in the appellate court] will be 

[provisionally] sealed pending a ruling on the motion. 
 

(5) Response and Reply.  Any party to the proceeding in the appellate 
Court may file a response to the motion [supported by affidavit or other evidence] 
within ____ days after the date the motion is filed or on or before the date specified 
in writing by the appellate court.  A reply to a response may be filed within ____ 
days after the date the response was due or on or before the date specified in 
writing by the appellate court. 

 
(6) Form of Documents Submitted to Appellate Court. 

 
[(A) Any sealed document or document filed under seal in an appellate 

court by [a party,] the official court reporter or the trial court clerk 
under paragraph (d)(2) is filed with the clerk of the appellate court 
in the following forms: 

 
(i) [unless the reporter or the clerk receives permission from the 

appellate court to file the record in paper form,] the record 
must be filed in electronic form in a manner that preserves 
confidentiality. 
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[(ii)  if the clerk’s record is filed in paper form, the trial court 
clerk must place each sealed document in a securely sealed 
envelope that is labeled SEALED and that is not bound 
with other documents in the clerk’s record.] 

 
(iii) [if the clerk’s record is filed in electronic form,] each sealed 

document must be filed separately from the remainder of 
the clerk’s record and include the word SEALED in the 
computer file name.] 

 
(iv) [If the reporter’s record is filed in paper form it must be 

contained in a sealed envelope labeled SEALED with the 
style of the case, the case numbers in the trial court and the 
appellate court, and a brief description of the contents of 
the envelope.] 

 
(v) [if the reporter’s record is filed electronically,] any sealed 

documents in the reporter’s record must be in a separate 
computer file.  If the sealed part of the transcription is part 
of a larger volume, an indicator page must be placed where 
the file logically belongs.  The computer file name for the 
sealed document must contain the elements listed in 
Section 8.4 of the Uniform Format Record for Texas 
Reporters’ Record, a hyphen, the number of the sealed 
document, and the term “Sealed” after the phrase “RR” 
(e.g. Jim Hogg-DC-09-29-RR) (Sealed.pdf, Jim Hogg-DC-
090290RR02Sealed.pdf). 

 

(vi) If a document or portion of a document that has not 
already been sealed by a court order is filed in an appellate 
court by a party [as provided in paragraph 9.2(d)(1)(C) and 
paragraph 9.2(d)(4)(A)], the document may be filed under 
seal in paper form in the appellate court whether or not the 
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document was filed under seal or filed at all in the court 
below. 

 
(B) A copy of any sealing order signed by the trial court or any motion 

to [seal] documents filed in the trial court must be [filed with] 
[submitted with] the documents. 

 
(C) The documents submitted to the [appellate] court are subject to in 

camera inspection by the [appellate] court but are not subject to 
inspection by the other parties or the public [unless the [appellate] 
court’s order makes them available]. 

 
(7) Appellate Court Rulings. 

 
(A) Abatement of Appellate Proceedings.  The appellate court may abate 

the appeal or original proceeding for a reasonable time, to allow the 
trial court to rule on a pending motion to seal [or unseal] documents 
filed in the trial court, or to take further action as directed by the 
appellate court.   

 
(B) Temporary Orders.  The appellate court may grant temporary relief 

with respect to some or all of the documents pending a decision on 
the merits of the appeal or original proceeding if the appellate court 
determines: 

 
(i) the documents are court records that should be temporarily 

sealed under the standards and procedures for sealing records 
in Texas Rule of Civil Procedure Rule 76a.5; or 

 
(ii)  the documents are not court records under Texas Rule of 

Civil Procedure Rule 76a.2, but the movant needs a sealing 
order to preserve privileged documents from disclosure or a 
protective order for relief from undue burden, unnecessary 
expense, harassment, annoyance, or invasion of personal, 

Tab C--p. 759



    REVISED December 20, 2016 
 

6 
 

constitutional, or property rights in the interest of justice, as 
provided in Texas Rule of Civil Procedure Rule 192.6.   

 
[(C) An appellate court may grant a motion to unseal a sealed 

document if the court below erred in ordering the document to be 
sealed.  [Relief from the order may be sought by motion filed in 
the appellate court during the pendency of the appeal or original 
proceeding.] 

 
(D) Decision on Motion. 

 
(i) Relief Denied.  If the court determines [from the motion and 

any response or any reply to a response] that the movant or 
relator is not entitled to the relief sought in the motion, the 
court must deny the motion; 

 
(ii) Relief Granted.  If the court finally determines that the 

movant or the relator is entitled to relief, the court may make 
an appropriate order or orders.   

 
[(E) Referral to Trial Court.  The appellate court may refer a motion to 
seal filed in the appellate court [to the trial court] and direct the trial 
court to hold further hearings, to make and transmit findings of fact 
and conclusions of law to the [appellate court] as to whether any 
documents that were not filed under seal in the trial court are: 
 

(i) [court records] [documents] that may be sealed in accordance 
with [Civil Procedure] Rule 76a; 

 
(ii) protected from disclosure or discovery under Civil Procedure  
 Rule 192.6; 
 
(iii) privileged from discovery or public disclosure under 

applicable law. 
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(8) Contents of Sealing Order.  A sealing order must identify the documents 
submitted for filing under seal and protected from public disclosure without 
disclosing their contents, state the time period during which the order will remain 
in effect, identify the persons, if any, who may be given access to the documents 
filed under seal in the appellate court, specify the terms and conditions of access to 
the documents, if any, and decide whether the documents should be temporarily 
sealed under Civil Procedure Rule 76a.5 or state why the documents should be 
permanently sealed under the standards and procedures for sealing court records 
contained in Civil Procedure Rule 76a.1 and 2. 
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Rule 193.4 Hearing and Ruling on Objections and Assertions of Privilege.  
 

(a) Hearing; [Presentation of Evidence] Any party may at any reasonable 
time request a hearing on an objection or claim of privilege asserted under this 
rule.  The party making the objection or asserting the privilege must present any 
evidence necessary to support the objection or privilege.  The evidence may be 
testimony presented at the hearing or affidavits served at least seven days before 
the hearing or at such other reasonable time as the court permits.   

 
[(b) In Camera Review.]  If the court determines that an in camera review 

of some or all of the requested discovery is necessary, that material or information 
must be segregated and produced to the court in a sealed [wrapper] [envelope] [at 
least seven days before] OR [within a reasonable time following] the hearing.  [The 
material or information reviewed in camera is [presumed to be] protected [by law] 
from discovery and public disclosure pending the trial court’s determination of the 
discovery objections or claims of privilege.] 
 
 [(c) Custody of Material or Information.  The material or information 
[submitted to the trial court for in camera review] OR [reviewed by the court in 
camera] must be placed in the custody of the official court reporter or filed with the 
clerk of the trial court [before] OR [following] the hearing.  The reporter or clerk 
must retain custody of the material or information reviewed in camera until the 
trial court or an appellate court having jurisdiction of the appeal or original 
proceeding orders the reporter or court clerk to transmit the material or information 
under seal to the appellate court, and the material or information is filed under seal 
in the appellate court.] 
 
 [(d)] Ruling.  To the extent the court sustains the objection or claim of 
privilege, the responding party has no further duty to respond to that request.  To 
the extent the court overrules the objection or claim of privilege, the trial court 
must order the responding party to produce the requested material or information 
[to the requesting party] within 30 days after the court’s ruling or at such times as 
the court orders.  A party need not request a ruling on that party’s own objection or 
assertion of privilege to preserve the objection or privilege. 
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 [(e)] Use of Material or Information . . . 
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Memorandum 
 
To: Appellate Rules Subcommittee 
From: Bill Dorsaneo 
Date: October 24, 2016 
Re: Filing Documents Under Seal 
 
 While reviewing the draft of proposed Rule 9.2(d), it has become 
increasingly clear to me that the procedures followed in the trial courts probably 
should be sequenced and coordinated with the procedures following in the 
appellate courts.  As a result, I have revised the draft of proposed Civil Procedure 
Rule 193.4.  Subdivisions (b) and (c) of the draft are designed to provide more 
detailed guidance to counsel and to trial judges about how documents filed “under 
seal” or “presented to the court in camera” are presented or produced to the court 
and how the court should handle them thereafter in anticipation of an appeal or 
mandamus review of the trial court’s order concerning disclosure of the 
documents. 
 
 The revised draft of proposed Rule 9.2(d) also contains paragraphs 
concerning the procedures for transmission of documents that were filed under seal 
or presented for in-camera inspection in the trial court under Rule 193.4 (see 
proposed Appellate Rule 9.2(d)(3) and 9.2(d)(6).  I have also prepared a draft 
revision of those portions of Civil Procedure Rule 76a to match the current draft of 
proposed Appellate Rule 9.2(d). 
 
 I am also sending the following documents to the members of the Appellate 
Rules Subcommittee, the trial judges who are members of the Advisory Committee 
and some other members of the Advisory Committee who have been providing 
guidance and assistance to us. 
 

1. The draft of Proposed Appellate Rule 9.2(d) dated 10/21/2016. 
 

2. The draft of Proposed Civil Procedure Rule 193.4 dated 10/21/2016. 
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3. Draft of proposed revisions to Civil Procedure Rule 76a dated 
10/24/2016. 
 

4. A memorandum entitled Filing “Documents Under Seal in Trial and 
Appellate Courts” dated 10/21/2016. 

 
5. A memorandum entitled “Addressing Bill Dorsaneo’s Questions 

Regarding Rule 9.2 as Redrafted as of September 21, 2016.” From Judge 
Stephen Yelenosky to the Appellate Rules Subcommittee and Trial 
Judges dated October 4, 2016. 

 
I plan to schedule a conference call before our first meeting in 2017 to 

discuss Proposed Civil Procedure Rule 9.2(d) dated 10/26/2016 and 
Proposed Civil Procedure Rule 193.4 sometime before the first meeting. 
 

Happy Holidays!! 
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The Supreme Court of Texas 

 
 
CHIEF JUSTICE 
   NATHAN L. HECHT 
 
JUSTICES 
   PAUL W. GREEN 
   PHIL JOHNSON 
   DON R. WILLETT 
   EVA M. GUZMAN 
   DEBRA H. LEHRMANN 
    JEFFREY S. BOYD 
    JOHN P. DEVINE 
    JEFFREY V. BROWN 

 
 

201 West 14th Street     Post Office Box 12248     Austin TX 78711 
Telephone: 512/463-1312          Facsimile: 512/463-1365 

 
 
 
 
 
 
 

September 1, 2016 

 
CLERK 
   BLAKE A. HAWTHORNE 
 
GENERAL COUNSEL 
   NINA HESS HSU 
 
ADMINISTRATIVE ASSISTANT 
   NADINE SCHNEIDER 
 
PUBLIC INFORMATION OFFICER 
   OSLER McCARTHY 

 
 
Mr. Charles L. “Chip” Babcock 
Chair, Supreme Court Advisory Committee 
Jackson Walker L.L.P. 
cbabcock@jw.com 
 
  Re:  Referral of Rules Issues 
 
Dear Chip: 
 
 The Supreme Court requests the Advisory Committee to study and make recommendations 
on the following matters. 
 
Texas Rules of Civil Procedure 21a, 21c, 57, and 244. In the attached memoranda, the State Bar 
Court Rules Committee proposes amendments to Rules of Civil Procedure 21a, 21c, 57, and 244. 
 
Amendments to the Justice Court Rules. In the attached emails, attorney Michael Scott proposes 
amendments to Part V of the Rules of Civil Procedure relating to discovery, obtaining a default 
judgment in a debt case, and sensitive data. The Court also asks the Committee to consider whether 
other changes to Part V are needed to improve practice in the justice courts. 
 
Amendments to the Code of Judicial Conduct. Although the Committee has recommended that 
the Code of Judicial Conduct not be amended to permit a constitutional county court judge to serve 
as an arbitrator or mediator for compensation, the Court asks the Committee to draft such 
amendments, should the Court choose to adopt them. See the attached letter of Hon. Tom Pollard, 
Constitutional County Court Judge of Kerr County. 
 
Amendments to the State Bar Rules. Article IV, § 5(A)(3) of the State Bar Rules prohibits a 
person who has ever been suspended or disbarred from the practice of law from serving as a State 
Bar director or officer. Effective June 14, 2016, Article III, § 9 of the Rules authorizes the Supreme 
Court Clerk to expunge an administrative suspension for nonpayment of membership fees from a 
member’s record, but by its express terms, the rule does not authorize the expunction of a 
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disciplinary suspension. The Court asks the Committee to consider under what circumstances a 
member who has previously been suspended from the practice of law should be eligible to serve 
as a director or officer of the State Bar and to draft appropriate amendments to the Rules. See the 
attached letter from Thomas Keyser. 
 
Whether the Deadlines Prescribed by Rule 53.7 of the Rules of Appellate Procedure Are 
Jurisdictional; Procedure for Filing Late Petition Due to Ineffective Assistance of Counsel. 
The Court has held that an indigent parent’s right to appointed counsel under Section 107.013(a) 
of the Family Code extends to proceedings in the Court, including the filing of a petition for 
review. In the Interest of P.M., No. 15-0171, 2016 WL 1274748, at *1 (Tex. Apr. 1, 2016). The 
Court occasionally receives a late petition for review or motion for extension of time to file a 
petition for review from a parent, filing pro se, who claims that the ineffective assistance of 
appointed counsel caused the parent to miss the deadline. The Court asks the Committee (1) to 
consider whether the deadline for filing a petition for review in Rule of Appellate Procedure 53.7 
is jurisdictional; and (2) assuming that the deadline is not jurisdictional, to recommend a procedure 
for adjudicating a parent’s claim that the ineffective assistance of counsel resulted in the parent’s 
missing the deadline to file a petition for review. The Committee should draft any rule amendments 
that it deems necessary. Judicial decisions that may inform the Committee’s work include Bowles 
v. Russell, 551 U.S. 205 (2007); Glidden Co. v. Aetna Cas. & Sur. Co., 291 S.W.2d 315 (Tex. 
1956); Ex parte Wilson, 956 S.W.2d 25 (Tex. Crim. App. 1997); and Olivo v. State, 918 S.W.2d 
519 (Tex. Crim. App. 1996). 
 
 As always, the Court is grateful for the Committee’s counsel and your leadership. 
 
      Sincerely, 
 
       
 
      Nathan L. Hecht 
      Chief Justice 
Attachments 
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STATE BAR OF TEXAS COMMITTEE ON COURT RULES

PROPOSED AMENDMENT TO RULE OF CIVIL PROCEDURE 21c

I. Exact language of existing Rule:

Rule 21 c. Privacy Protection for Filed Documents

(a) Sensitive Data Defined. Sensitive data consists of:

(1) a driver's license number, passport number, social security number, tax
identification number, or similar government-issued personal identification
number;

(2) a bank account number, credit card number, or other financial account number; and
(3) a birth date, home address, and the name of any person who was a minor when the

underlying suit was filed.

(b) Filing of Documents Containing Sensitive Data Prohibited. Unless the inclusion of
sensitive data is specifically required by a statute, court rule, or administrative regulation,
an electronic or paper document, except for wills and documents filed under seal,
containing sensitive data may not be filed with a court unless the sensitive data is redacted.

(c) Redaction of Sensitive Data; Retention Requirement. Sensitive data must be redacted by
using the letter "X" in place of each omitted digit or character or by removing the sensitive
data in a manner indicating that the data has been redacted. The filing party must retain an
unredacted version of the filed document during the pendency of the case and any related
appellate proceedings filed within six months of the date the judgment is signed.

(d) Notice to Clerk. If a document must contain sensitive data, the filing party must notify the
clerk by:

(1) designating the document as containing sensitive data when the document is
electronically filed; or

(2) if the document is not electronically filed, by including, on the upper left-hand side
of the first page, the phrase: "NOTICE: THIS DOCUMENT CONTAINS
SENSITIVE DATA."

(e) Non-Conforming Documents. The clerk may not refuse to file a document that contains
sensitive data in violation of this rule. But the clerk may identify the error to be corrected
and state a deadline for the party to resubmit a redacted, substitute document.

(f) Restriction on Remote Access. Documents that contain sensitive data in violation of this
rule must not be posted on the Internet.

Added by order of Dec. 13,2013, eff. Jan. 1,2014.

1
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Comment to 2013 Change: Rule 21c is added to provide privacy protection for documents filed in
civil cases.

II. Proposed changes to existing rule:

Rule 2Ic. Privacy Protection for Filed Documents

(a) Sensitive Data Defined. Sensitive data consists of:

(1) all but the last three digits of a government-issued personal identification
number, such as a driver's license number, passport number, social security
number, personal tax identification number, or similar government-issued personal
identification number;

(2) for an open bank account, an open credit card account, or any other open
financial account, all but the last four digits of the a bank account number, credit
card number, or other financial account number; and

(3) a birth date, a person's month and day of birth; and
(4) the name and home address, and the name of any person who was a minor when

the underlying suit was filed.

(b) Filing of Documents Containing Sensitive Data Prohibited. Sensitive data must be included
in filed documents if the inclusion of sensitive data is specifically required by a statute,
court rule, or administrative regulation. For other documents, sensitive data must be
redacted.

(c) Redaction of Sensitive Data; Retention Requirement-Option for Filing a Reference List.
(1) Sensitive data must be redacted by using the letter "X" in place of each omitted

digit or character or by removing the sensitive data in a manner indicating that the
data has been redacted. The filing party must retain any unredacted version of the
filed document during the pendency of the case and any related appellate
proceedings filed within six months of the date the judgment is signed.

(2) A document that contains redacted sensitive data may be filed with a reference
list, accompanied by the notice required under (d), that lists each item of
redacted sensitive data and specifies an appropriate identifier that uniquely
corresponds to each item listed. Any reference in the case to a specified
identifier will be construed to refer to the corresponding item of sensitive data.

(d) Notice to Clerk. If a filed document must contain sensitive data under (b) or is a reference
list permitted under (c), the filing party must notify the clerk by:

(1) designating the document as containing sensitive data when the document is
electronically filed; or

(2) if the document is not electronically filed, by including, on the upper left-hand side
of the first page, the phrase: "NOTICE: THIS DOCUMENT CONTAINS
SENSITIVE DATA."

2
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(e) Non-Conforming Documents. The clerk may not refuse to file a document that contains
sensitive data in violation of this Rule. But the clerk may identify the error to be corrected
and state a deadline for the party to resubmit a redacted, substitute document.

(f) Restriction on Remote Access. Documents that contain sensitive data in violation of this
ftlle must not be made available remotely to any person other than the court, the
parties, or the parties' counsel posted on the Internet.

Added by order of Dec. 13,2013, eff. Jan. 1,2014.

Comment to 2013 Change: Rule 21c is added to provide privacy protection for documents filed in
civil cases.

Proposed additional comment: Rule 2Ic is amended to modify the definition of "sensitive
data," incorporate a procedure for filing a reference list that identifies sensitive data that has
been redacted from filed documents that can be accessed remotely, and clarify the scope of
permissible remote access to documents that contain sensitive data and have been filed in
compliance with Rule 2Ic. Documents that contain sensitive data in violation of Rule 2Ic
should not be made available remotely to any person other than the court. Remote access
means any access other than in-person, physical access at a courthouse.

III. Brief statement of reasons for requested changes and advantages to be served by the
proposed revisions:

The Texas Supreme Court and the Court Rules Committee have received feedback
regarding the effects of existing Rule 21c. Based on that feedback, it appears there are
perceived inconsistencies between existing Rule 21c and other laws (e.g., Section 30.014
of the Texas Civil Practice and Remedies Code), difficulties in implementing aspects of
existing Rule 21c, and unintentional consequences of the extent of redaction required under
existing Rule 21c. These proposed revisions are intended to address those inconsistencies,
facilitate compliance with sensitive-data requirements, and strike the appropriate balance
between protecting sensitive data and generating a court record that is sufficiently detailed
to facilitate the proper processing and disposition of cases.

The provision for a "reference list" in part (c) is borrowed from the Federal Rule of Civil
Procedure S.2(g). This option is an attempt to facilitate disposition in matters where
redaction is necessary but where an exact identity of the person/account number/etc. is
required for disposition. The Committee is concerned, however, that even though these
reference lists are marked as containing sensitive data, the public can still access them at
the courthouse. The Committee thus asks the Court to consider an automatic sealing of
reference lists, which would require an accompanying amendment to Texas Rule of Civil
Procedure 76a. The right to file reference lists under seal, without going through the typical
Rule 76a sealing procedures, would be consistent with Federal Rule of Civil Procedure
S.2(g). In case the Court does not want to allow the automatic sealing of reference lists,

3
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however, the Committee has proposed that the filing of reference lists be optional, rather
than mandatory, which should mitigate filing parties' privacy concerns.

Section 102.008 of the Texas Family Code requires that the name and date of birth of a
child be set forth in a petition. The Committee is aware of the confusion created by the
apparent conflict between this widely used statute and the requirements of existing Rule
21c. Further, the Committee has received information suggesting that, in many cases, the
Office of the Attorney General ignores existing Rule 21c altogether in suits involving
minors, including suits other than those arising under Section 102.008 ofthe Texas Family
Code. But the Committee has not proposed amendments to address this issue because the
Committee concluded that existing Rule 21c adequately describes the proper procedure for
filing documents that must contain sensitive data-e.g., because the inclusion of such data
is statutorily required.

The Committee asks the Court to consider whether any of the sensitive data should be
subject to sealing by another rule change including a sensitive data repository or potential
modifications to Rule 76a. The Committee also had concerns about the retention
requirements, if any, beyond the pendency of the case. In particular, the Committee
believes the current redaction requirements may prevent parties from properly providing a
complete record on appeal unless a 76a sealing order is in place.

In addition, the Committee considered that the retention requirement (as limited to
pendency of the case and any related appellate proceedings filed within six months of the
date the judgment is signed) may create issues for persons who were minors at the time of
suit, but are trying to find/access records of that suit after reaching majority if that occurs
after the retention period has expired.

4
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Martha Newton

From: Martha Newton
Sent: Friday, June 24, 2016 2:07 PM
To: Martha Newton
Subject: Justice Court Issues / Suggested Rule Changes

From: Michael Scott [mailto:mscott@scott‐pc.com]  
Sent: Thursday, May 05, 2016 10:56 AM 
To: Martha Newton <Martha.Newton@txcourts.gov> 
Subject: RE: Justice Court Issues / Suggested Rule Changes 
 

Martha, 
 
First, thank you for keeping me in the loop. 
 
Second, if the court is considering Justice Court issues more broadly …. 
 
 

Appearance Requirement to Obtain Default 
 
Rule 508.3(c) provides that ‐‐‐  
 
“The judge may enter a default judgment without a hearing if the plaintiff submits sufficient written evidence 
of its damages and should do so to avoid undue expense and delay. Otherwise, the plaintiff may request a 
default judgment hearing at which the plaintiff must appear, in person or by telephonic or electronic means, 
and prove its damages.” 
 
The judges of the justice court routinely require our attorneys to attend a prove‐up hearing, even when the 
judge is willing to grant default judgment on the submitted evidence.  In speaking with my docketing clerks, 
less than 10% of the justices will grant a default on submission.  Further, essentially none of justice courts are 
allowing for telephonic or electronic hearings.  As a result, my travel and appearance counsel budget for Texas 
is regularly more than $40,000 per month; the vast majority of which is avoidable.  It would be one thing if we 
were rolling in the dough, but …. Let’s just say this is becoming a make‐or‐break issue for us. 
 
The expressed intent of the Court in enacting Rule 508.3(c) was to “avoid undue expense and 
delay.”  Unfortunately, iIn this regard, the rule has utterly failed.  It is my opinion that the justice court judges 
view the imposition of the cost and inconvenience of our appearances as a moderating factor which regulates 
the filing of collection cases in Texas. 
 
Recommendation: Make the granting of default mandatory upon the submission of an established set of 
written evidence. 
 
 

Redaction of Sensitive Data 
 
First, the relevant rules – 
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RULE 21c. PRIVACY PROTECTION FOR FILED DOCUMENTS, provides as follows:  
 
(a) Sensitive Data Defined. Sensitive data consists of: 

… 
(2) a bank account number, credit card number, or other financial account number;  
(3) birth date, a home address, and the name of any person who was a minor when the underlying suit 

was filed. 
(b) Filing of Documents Containing Sensitive Data Prohibited. Unless the inclusion of sensitive data is 
specifically required … an electronic or paper document … may not be filed with a court unless the sensitive 
data is redacted.  
 
 
The Debt Collection Rules for Justice Court provide as follows – 
 
RULE 502.2. PETITION 
(a)  Contents. To initiate a lawsuit, a petition must be filed with the court. A petition must contain: 

(1) the name of the plaintiff;  
(2) … 
(3) the name, address, and telephone number, if known, of the defendant; 

 
RULE 508.2. PETITION 
(a)  Contents. In addition to the information required by Rule 502.2, a petition filed in a lawsuit 
governed by this rule must contain the following information: 

(1) Credit Accounts. In a claim based upon a credit card, revolving credit, or open account, the 
petition must state: 
… 
(B) the account number (which may be masked) 

 
 
Issue 1:  What constitutes redaction under Rule 21c is not defined.  The majority of attorneys in my practice 
area have construed the redaction requirement to mean every aspect of the data.  As such, an account 
number is not redacted to “XXXXXXXXXX1234;” instead it is redacted to “XXXXXXXXXXXXXX.” 
 
Issue 2:  The two sets of rules seemingly contradict each other.  Under Rule 21c, I would need to file a credit 
card collection case against Joe Smith, living at XXXXXXXXXXXXXXX, XXXXXXXX XX XXXXX (full redaction of the 
home/service address) for account number XXXXXXXXXXXXXXXXXX; however, under Rules 502.2 and 508.2, I 
am required to state the home address and account number.  In the real world, these issues are resolved by 
reasonable people trying to meet the intent of the rules; even if the language of the rules do not entirely mesh 
together.  After all, the “credit card” number is for a closed account and cannot be utilized by anyone for any 
purpose.   Unfortunately, my clients are national banks with internal regulatory and legal compliance 
sections.  As such, they get slightly crazy when trying to resolve these discrepancies. 
 
Recommendation:  Rule 21c be revised to (a) be more specific as to what is to be redacted and under what 
circumstances, and (2) the define the extent to which the information needs to be redacted. 
 
 
Well, that’s it for now.  I hope I haven’t overstayed my welcome. 
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BACKGROUND AND LEGAL STANDARDS – PUBLIC RIGHT TO ACCESS TO REMOTE HEARINGS DURING 
COVID-19 PANDEMIC1 

Many courts across the country have transitioned to conducting remote proceedings during the pandemic or 
restricting public access to courtrooms. As courts make this transition, many have considered the public’s 
right to reasonable notice and access to court proceedings, both civil and criminal, is consistent with 
traditional practice in state courts and with federal and state2 precedent as discussed below. 

The 6th Amendment of the Constitution of the United States affords defendants the right to a public trial, 
including all phases of criminal cases.  

The Supreme Court has also held that the press and public have a similar, independent right under the 1st 
Amendment to attend all criminal proceedings in both federal and state courts.3 Although the Supreme 
Court has never specifically held that the public has a First Amendment right of access to civil proceedings,4 
federal and state courts that have considered the issue have overwhelmingly held that there is a public right 
to access in civil cases under the 1st Amendment.5  

Courts must ensure and accommodate public attendance at court hearings. However, although 
constitutional in nature and origin, the right to public and open hearings is not absolute, and may be 
outweighed by other 

1 The Texas Office of Court Administration wishes to thank District Judge Roy Ferguson (394th) for primary authorship on this 
document. 
2 State courts should review state precedent which may interpret state law or federal precedent as applicable to specific state court 
proceedings. 
3 Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980) (establishing that the 1st Amendment to the United States Constitution 
guarantees the public a right of access to judicial proceedings). 
4 Although the holding is specific to the criminal case, the constitutional analysis in Richmond Newspapers applies similarly to civil 
cases. As Chief Justice Burger in the majority opinion opined, “What this means in the context of trials is that the First 
Amendment guarantees of speech and press, standing alone, prohibit government from summarily closing courtroom doors which 
had long been open to the public at the time that Amendment was adopted.” Id. at 576. In his concurrence, Justice Stevens 
wrote, “[T[he First Amendment protects the public and the press from abridgment of their rights of access to information about 
the operation of their government, including the judicial branch[.]” Justice Brennan added, “Even more significantly for our 
present purpose, […] open trials are bulwarks of our free and democratic government: public access to court proceedings is 
one of the numerous ‘checks and balances’ of our system, because ‘contemporaneous review in the forum of public opinion 
is an effective restraint on possible abuse of judicial power[.]’” Id. And Justice Stewart specifically addressed the issue of civil 
cases, saying, “the First and Fourteenth Amendments clearly give the press and the public a right of access to trials 
themselves, civil as well as criminal.” Id. at 599. 
5 See Westmoreland v. Columbia Broadcasting System, Inc., 752 F.2d 16, 23 (2d Cir. 1984, cert. denied), Publicker Indus., Inc. v. Cohen, 
733 F. 2d 1059 (3d Cir. 1984), Brown & Williamson Tobacco Corp. v. FTC, 710 F.2d 1165 (6th Cir. 1983, cert. denied), In re Continental Ill. 
Secs. Litigation, 732 F.2d 1302, 1308 (7th Cir. 1984), Doe v. Santa Fe Indep. School Dist., 933 F. Supp. 647, 648-50 (S.D. Tex. 1996) 
(discussing 3rd, 6th and 7th Circuit decisions and concluding that the right of the public to attend civil trials is grounded in the First 
Amendment as well as the common law). 

With special thanks to the Texas Office of Court 
Administration  
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competing rights or interests, such as interests in security, preventing disclosure of non-public information, 
ensuring a fair trial, or protecting a child from emotional harm.6 Such cases are rare, however, as the 
presumption of openness adopted by the Supreme Court must be overcome in order to close hearings to the 
public.7 When a violation occurs, the Supreme Court held that a person whose rights to a public trial are 
violated do not have to “prove specific prejudice in order to obtain relief” and that the “remedy should be 
appropriate to the violation.”8 

As recognized by Waller court, there may be times when a court finds that the rights or interest of 
privacy of the proceedings outweighs the rights or interests of a public trial. But because the 

constitutional right at issue belongs to the public rather than the parties, all closures or restrictions of public 
access to such hearings must satisfy the same heightened standards handed down by the Supreme Court in 
Waller regarding criminal cases – even when agreed to by the parties. Thus, while the court may consider 
the parties’ agreement while evaluating a request for closure, that agreement alone is not sufficient to 
warrant closure. The 1st Amendment right belongs to the public – not to the parties; the parties cannot waive 
it by agreement. 

It is the court’s affirmative burden to ensure meaningful and unfettered access to court proceedings. In 
fulfilling this burden, the court should take all reasonable measures necessary to ensure public access.  Lack 
of access to a single hearing (suppression), or even a portion of a single hearing (voir dire), may be 
enough to mandate reversal and a new trial. When the movement of the general public is limited by the 
executive branch through the governor and various county judges or the access to the courtroom is limited 
by judicial orders, the public’s right of access may be violated. Shelter-in-place orders and prohibitions on non-
essential travel prevent members of the general public from viewing hearings in the courthouse. Even if a 
judge is physically in a courtroom for a virtual hearing, it is the court’s burden to ensure public access to each 
hearing and take reasonable measures to remove barriers thereto. There is no reasonable access to the 
public for a hearing, whether remote or physically located in a courthouse, when emergency measures are 
in place that would limit the public’s access to the courtroom. For the duration of this crisis and while 
emergency orders are in effect, courts must find a practical and effective way to enable public access to 
virtual or in-person court proceedings. Choosing not to provide reasonable and meaningful public access to 
remote court proceedings at this time may equate to constitutional error and mandate reversal. 

Under the standards established by the United States Supreme Court, the protective measures employed 
must be limited to those necessary to protect an overriding interest and no broader. The trial court must 
consider all reasonable alternatives to closing the proceeding and make findings in open court on the 
record adequate to support the closure.9 The court must weigh the totality of the circumstances in 
making these fact specific findings. For this reason, no standing order or global rule for closure of specific 
categories of hearings may be preemptively issued by a court without running afoul of the requirement to 
provide the public with access to court proceedings.  

The court should not close the entirety of a hearing from public view in order to protect a single witness or 
topic of testimony. Because the court must apply only the least restrictive measures to protect the overriding 
interest, only specific portions of a hearing or trial that meet this exacting burden may be conducted outside 
of the public 

6 See Waller v. Georgia, 467 U.S. 39 (1984). 
7 Id. 
8 Id. 
9 Waller v. Georgia, 467 U.S. 39, 48, 104 S. Ct. 2210, 81 L. Ed. 2d 31 (1984). 
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view, and that only in rare cases. Appellate courts have reversed judgments when a single less-restrictive 

solution existed but was not considered on the record.10  

Courts should strongly consider employing protective measures short of interrupting or terminating a live 
stream to a virtual hearing. Federal courts, including the Fifth Circuit, have held that a partial closure of a 
proceeding – limiting access rather than excluding the public – does not raise the same constitutional 
concerns as a complete closure from public access.11 To employ a less-restrictive measure (for example, 
temporarily obscuring video but not audio, or not displaying exhibits through screen share,12 providing a 
phone number for the public to access the audio of the proceeding only, or providing a link that permits 
certain members of the public only to view the hearing either through YouTube private link or link to the 
videoconferencing platform meeting), the court need only find a “substantial reason” for the limitation 
and employ a restriction that does not exceed justifiable limits.13 Terminating or interrupting the 
livestream – even temporarily – would likely constitute a complete closure, and the higher burden would 
apply. 

It bears mentioning that this is not a new issue created by video hearings or public livestreaming. Sensitive 
and embarrassing testimony is entered in every contested family law hearing yet rarely merits closure or 
clearing of courtrooms. Child neglect cases categorically involve evidence that is or may be damaging or 
embarrassing to the child. Commercial disputes commonly involve protected internal corporate operations. 
Rarely – if ever – have such trials been closed to the public. Such testimony should not now be 
evaluated differently simply because more people may exercise their constitutional right to view court 
proceedings than ever before. Public exercise of a constitutional right does not change the court’s evaluation 
of whether that right should be protected. Nor should courts erect barriers or hurdles to public attendance 

at hearings to discourage public exercise of that right. On the contrary, courts are required to take 

whatever steps are reasonably calculated to accommodate public attendance. Closure of courtrooms is 

constitutionally suspect and risky and should be a last resort. 

10 See Cameron v. State, 535 S.W.3d 574, 578 (Tex.App.—San Antonio 2017, no pet.) 
11 United States v. Osborne, 68 F.3d 94, 98-99 (5th Circ. 1995). 
12 The Supreme Court has ruled that the media does not have a First Amendment right to copy exhibits. Nixon v. Warner 
Communications, 435 U.S. 589 (1978). 
13 A.J.S., 442 S.W.3d at 567 (citing Osborne, 68 F.3d at 94, and applying the 6th Amendment Waller and “substantial reason” 
standards to 14th Amendment public rights). 
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DRAFT MEMORANDUM 

To:  Texas Supreme Court Advisory Committee 

From:   Subcommittee on Legislative Mandates 

Date:  June 16, 2021 

Re:  Recommendations on Potential Rulemaking/Response to HB 1540 and HB 2669 

_____________________________________________________________________________________ 

The following a draft memo from the Subcommittee on Legislative Mandates in response to the June 2, 

2021 referral from the Supreme Court.  This memo is in draft form and has not been fully reviewed by 

the Subcommittee.  The memo is subject to correction and revision.  It reflects preliminary evaluation of 

the issues noted below. 

The following is the referral addressed by the Legislative Mandates Subcommittee: 

Protection of Sensitive Data. HB 1540 and HB 2669 add several statutes to protect 
sensitive data. HB 1540, § 4 adds Civil Practice and Remedies Code § 98.007 to permit a 
claimant in a trafficking suit to use a confidential identity and require a court use a 
confidential identity and maintain records in a confidential manner.  § 98.007 also 
prohibits the Court from amending or adopting rules in conflict with § 98.007. HB 
2669 amends Code of Criminal Procedure Art. 
44.2811 and reenacts and amends Art. 45.0217 to make confidential a child’s criminal 
records related to certain misdemeanor offenses. The Committee should consider whether 
the sensitive data rules should be changed or a comment added to reference or restate the 
statutes. 

 

I  HB 1540 

Background:  House Bill 1540 by Representative Senfronia Thompson was crafted as an omnibus bill 

designed to address recommendations from the Texas Human Trafficking Prevention Task Force (See 

Texas Human Trafficking Prevention Task Force 2019 Report). Included in the provisions of HB 1540 is 

language amending Texas Civil Practiceand Remedies Code Chapter 98.  This Chapter (enacted in 2009, 

creates a civil remedy for those who are victims of the “trafficking of persons or [those] who 

intentionally or knowingly benefits from participating in a venture that traffics another person”.    

Section 41 of HB 1540 amends Chapter 98 to permit parties bringing claims under the Chapter to pursue 

their claims using a confidential identity in the court proceedings.  The statute further obligates the 

 
1 The text of the bill reads as follows: 
Sec. 98.007.  CONFIDENTIAL IDENTITY IN CERTAIN ACTIONS. (a)   
  In this section, "confidential identity" means: 
               (1)  the use of a pseudonym; and 
               (2)  the absence of any other identifying information, 
  including address, telephone number, and social security number. 
         (b)  Except as otherwise provided by this section, in an 
  action under this chapter, the court shall: 
               (1)  make it known to the claimant as early as possible 
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court to advise the claimant of this right ‘as early as possible’, permitting the use of a pseudonym in the 

petition and all other filings as well as to avoid any other information that might identify the claimant.  

The court is required to maintain the records related to the action in a manner that protects the 

confidentiality of the claimant.  Notably the bill prohibits the Texas Supreme Court from adopting any 

rules that conflict with this section.   

Potential Rulemaking to Enable the Provisions of HB 1540 

The provisions of HB 1540 impact numerous Texas Rules of Civil Procedure.  As noted below, to address 

each of the impacted rules would be challenging.  We recommend adoption of a new rule that 

incorporates the requirement to enable claimants to bring Chapter 98 actions without disclosure of their 

identity.  The rule would address the myriad of submissions that could result in the disclosure of the 

claimant’s identify in civil actions, including by opposing parties and in discovery.  Alternatively, each 

impacted current rule that potentially involves disclosure could be amended to address this issues. 

Proposed new Rule: 

Rule ____. Notwithstanding any rules to the contrary in these rules, in any proceeding brought under 

Chapter 98 of the Texas Civil Practice and Remedy Code, a claimant may submit his petition using a 

pseudonym and further is not required to disclose his address or other identifying information in 

pleadings, motions, discovery responses or other submissions.  Any information including identifying 

information that is included in any pleading or submission to the court must be filed under seal.  

Affidavits and verifications required under these rules may be submitted using a pseudonym. The Court 

 
  in the proceedings of the action that the claimant may use a 
  confidential identity in relation to the action; 
               (2)  allow a claimant to use a confidential identity in 
  all petitions, filings, and other documents presented to the court; 
               (3)  use the confidential identity in all of the court's 
  proceedings and records relating to the action, including any 
  appellate proceedings; and 
               (4)  maintain the records relating to the action in a 
  manner that protects the confidentiality of the claimant. 
         (c)  In an action under this chapter, only the following 
  persons are entitled to know the true identifying information about 
  the claimant: 
               (1)  the judge; 
               (2)  a party to the action; 
               (3)  the attorney representing a party to the action; 
  and 
               (4)  a person authorized by a written order of a court 
  specific to that person. 
         (d)  The court shall order that a person entitled to know the 
  true identifying information under Subsection (c) may not divulge 
  that information to anyone without a written order of the court.  A 
  court shall hold a person who violates the order in contempt. 
         (e)  Notwithstanding Section 22.004, Government Code, the 
  supreme court may not amend or adopt rules in conflict with this 
  section. 
         (f)  A claimant is not required to use a confidential 
  identity as provided by this section. 
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and clerk shall not submit any information that discloses the name of the claimant, including bills of 

costs.  All parties to such a suit must not disclose identifying information of a Chapter 98 claimant, 

including in party listings, disclosures, pretrial reports, discovery or other proceedings.  Experts and 

other witnesses may not be informed of the identity of a Chapter 98 claimant absent the express written 

approval of the court which approval must also include an admonishment that disclosure of the identity 

of the claimant is punishable by contempt. 

The Following are specific Rules of Civil Procedure that are potentially impacted by the provisions of HB 

1540. 

Tex. R. Civ. P. 14 permits a party that is required to make an affidavit to have an agent make the 

affidavit.  Absent a general rule, the Court should consider a rule permitting claimants in Chapter 98 

cases to submit affidavits using their pseudonym as well as permitting them to avoid disclosure of facts 

that would include identifying information.  Alternatively, the Rule can permit the submission of 

affidavits and other pleadings under seal.  This would also apply to pleadings required to be verified.  

This should also apply to interrogatory responses. 

Rule 18c permits trial courts to permit broadcasting of proceedings.  The public broadcasting of 

proceedings involving claims under Chapter 98 would undermine the confidentiality of claimants and 

the Subcommittee recommends that the Supreme Court include in its Rules for Recording Broadcasting 

and Photographing Court Proceedings (for example: Rules for Recording Broadcasting and 

Photographing Court Proceedings in the Supreme Court of Texas) should including a provision that 

requires the protection of the identify of claimants in Chapter 98 cases.  Note that this step should be 

considered notwithstanding the adoption of a general rule.   

Tex. R. Civ. P. 21(f)(2) requires unrepresented parties to include their email address when electronic 

filing is mandated.  For claimants filing under a pseudonym, a similar anonymous email address should 

be considered. 

Tex. R. Civ. P. 21(f)(4) lists the types of filings excepted from the requirement to file electronically.  The 

exceptions include materials to be filed under seal.  The Court should consider adding to this exception 

pleadings filing in proceedings brought under Chapter 98. 

Electronic filing services should be asked to include reference to the confidentiality rights of claimants in 

Chapter 98 actions and prompt claimants that they may use a pseudonym and limit disclosure of other 

identifying information.  This should include completing the electronic filing information when 

submitting their petition.   

Rule 21c provides privacy protection related to the filing of court records that include sensitive data.  

The Subcommittee recommends amending this rule to include reference to proceedings filed under 

Chapter 98. 

The following is a proposed amendment to Rule 21c: 

RULE 21c. PRIVACY PROTECTION FOR FILED DOCUMENTS 

(a) Sensitive Data Defined. Sensitive data consists of: 

(1) a driver's license number, passport number, social security number, tax  
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identification number, or similar government‐issued personal identification  

number; 

(2) a bank account number, credit card number, or other financial account number; andPage 20 

(3) a birth date, a home address, and the name of any person who was a minor when the  

underlying suit was filed. 

(4) the identity of a claimant in a suit brought under Chapter 98 of the Texas Civil Practice and 

Remedies Code if the claimant requests confidentiality, including the name, address, telephone 

number and social security number of the claimant. 

(b) Filing of Documents Containing Sensitive Data Prohibited. Unless the inclusion of  

sensitive data is specifically required by a statute, court rule, or administrative regulation,  

an electronic or paper document, except for wills and documents filed under seal,  

containing sensitive data may not be filed with a court unless the sensitive data is redacted or a 

pseudonym is used in the case of a proceeding under Chapter 98 of the Texas Civil Practices and 

Remedies Code.  

(c) Redaction of Sensitive Data; Retention Requirement. Sensitive data must be redacted by  

using the letter “X” in place of each omitted digit or character or by removing the sensitive  

data in a manner indicating that the data has been redacted. The filing party must retain an  

unredacted version of the filed document during the pendency of the case and any related  

appellate proceedings filed within six months of the date the judgment is signed. 

(d) Notice to Clerk. If a document must contain sensitive data, the filing party must notify the  

clerk by: 

(1) designating the document as containing sensitive data when the document is  

electronically filed; or 

(2) if the document is not electronically filed, by including, on the upper left‐ hand  

side of the first page, the phrase: “NOTICE: THIS DOCUMENT CONTAINS  

SENSITIVE DATA.” 

(e) Non‐Conforming Documents. The clerk may not refuse to file a document that contains  

sensitive data in violation of this rule. But the clerk may identify the error to be corrected  

and state a deadline for the party to resubmit a redacted, substitute document. 

(f) Restriction on Remote Access. Documents that contain sensitive data in violation of this  

Tab C--p. 788



rule must not be posted on the Internet 

 

Rules 38 and 39 provide for third party practice and joinder. A question is triggered whether the rules 

should include language that prohibits a party from naming as a third party to a suit an individual who is 

a claimant under Chapter 98 without the use of a pseudonym or other method to protect the identity of 

the individual.  Additionally the Court should consider whether to amend Rule 43 on Interpleader to 

include language requiring that interpleader petitions in Chapter 98 cases be pleaded to avoid naming 

potential claimants. 

Rule 42 on Class Actions includes a provision that permits a court to permit plaintiffs to opt out of the 

claim (Rule 42(c)(2)(A). The Court should consider whether to include language in this Rule that ensures 

that a requirement for parties to opt of a class include language permitting a claimant under Chapter 98 

to submit an opt‐out notice using a pseudonym.  Similar consideration should be given for notice 

requirements for class members. 

Rule 57 (Signing of Pleadings) should be amended to permit pro se claimants in Chapter 98 actions to 

sign pleadings using a pseudonym and are not required to list an address other than a non‐identifying 

email address. 

Rule 63 on Amendments and Responsive Pleadings.  Consideration should be given to adding language 

in Rule 63 that parties submitting responsive pleadings or other submissions in Chapter 98 actions 

should not submit any pleading that names or otherwise identifies a claimant if the claimant has elected 

confidentiality unless such pleadings are filed under seal.  For example, Motions to Transfer Venue 

under Rule 86 could include allegations and fact pleadings that could identify the claimant.  Similarly, 

Counterclaims under Rule 97 should be governed by the same provision. 

Rule 75a – Filing Exhibits: Court Reporter to File With Clerk.  This rule should be amended to include a 

provision that any exhibits in a Chapter 98 proceeding that identify a claimant who seeks confidentiality 

shall be filed under seal. 

Rule 76a.  Sealing Court Records.  Rule 76a(2)(a)(2) exempts from the definition of a court record 

“documents in court files to which access is otherwise restricted by law.”  Tex. Civ. Practice and 

Remedies Code Section 98.007 will restrict access to documents that identify claimants in Chapter 98 

actions if they elect confidentiality.   Note however, that Rule 76a(1) states that “No court order or 

opinion issued in the adjudication of a case may be sealed.”  Therefore, any court orders disposing of 

issues in the case should omit the name or identifying information of the claimant.   

Rule 79.  The Petition.  The rule currently requires the plaintiff to state the names of the parties and 

their residences.  This rule should be amended to permit a plaintiff filing Chapter 98 actions to use a 

pseudonym and are not required to include their address information. 

Rule 99. Issuance and Form of Citation.  Rule 99(b) states that the citation shall include the names of the 

parties.  Citations in Chapter 98 cases should permit pseudonyms and also note that the address of the 

claimant should not be listed if the case is filed pro se.   
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Rule 129.  How Costs Collected.  The provisions of HB1540 arguably prohibit the clerk to submit a bill of 

costs to the Sheriff or constable for collection (as permitted under Rule 129) absent a explicit order from 

the Court. 

Rule 145 – Payment of Costs Not Required.  The submission of a statement of an inability to afford costs 

should include a provision that permits a Chapter 98 claimant to submit a statement without requiring 

the disclosure of information that would identify the claimant. 

Rule 149.  Execution for Costs.  Similar to Rule 129, an itemized bill of costs adjudicating costs to the 

claimant should not disclose the name of the claimant.   

Rule 167.2 – Settlement Offers.  Rule 167.2(b)(3) requires the disclosure of the parties making the offer 

and the parties to whom the offer is made.   

Rule 173 Guardian Ad Litem.  Orders appointing a Guardian Ad Litem should not list the identity of the 

claimant in a Chapter 98 action.   

Rule 181.  Party as Witness.  A defendant has the right under this rule to compel the claimant to appear.  

Either this rule or Rule 176 (Subpoenas) should be amended to clarify that a subpoena to a Claimant 

under a Chapter 98 case should not disclose the true name and address of the claimant.   

Rule 191.  Discovery.  Rule 191.3 requires the signing of disclosures and responses.  This rule requires a 

pro se party to sign disclosures and discovery requests, notices, responses and objections, including 

addresses.  Similar to comments above, any such submissions should exempt the listing of identifying 

information for claimants or a process permitting for the use of pseudonyms.  Similarly, parties 

responding to discovery requests should be advised not to include information that would identify the 

claimant.     

Rule 192 Discovery.  The rules related to discovery generally and specific discovery tools should reflect 

the importance of not requiring the disclosure of identifying information absent appropriate protections 

to ensure that the provisions of HB1540 are observed (i.e. limiting access to the information identifying 

the claimant).  For example, the disclosure of statements of persons with knowledge of facts under 

192.3(h) should ensure that identifying information regarding claimant(s) are protected from disclosure 

to other witnesses or to non‐parties. 

Rule 193.3 Asserting a Privilege.  A party should not be required to list or disclose identifying information 

regarding the claimant in supporting its withholding of privileged material or information.  

Rule 194. Initial Disclosures.  This rule requires parties to disclose the correct names of the parties to the 

lawsuit and any potential parties.  The rule (or a general rule) should reflect that these disclosures 

should not include information protected by Chapter 98.   

Rule 194.2(d) includes proceedings exempt from initial disclosure.  Potentially a Chapter 98 action could 

be included in this list but that might impact the adjudication of the claims in those proceedings.  

Alternatively, courts could be directed to manage discovery in those proceedings through specially 

crafted discovery plans that are designed to ensure that the identity protections in HB1540 are 

addressed. 
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Rule 194.4 Pretrial Disclosures.  This rule requires parties to disclose information regarding witnesses 

who will testify at trial (including their address and telephone number).  Similar to other rules noted 

above, this rule should include an exception to the listing of witnesses protected by Chapter 98 unless 

otherwise covered by a broad rule. 

Rule 195.  Discovery Regarding Experts.  Under the provisions of HB1540, experts are not permitted to 

become aware of the identity of a claimant in a Chapter 98 proceeding absent written approval by the 

court with an admonishment provided to the expert (or other witness) that disclosure of the identity is 

punishable by contempt. 

Rule 197. Interrogatories.  As noted above, the process of responding to interrogatories could result in 

the disclosure of identifying information.  Verifications to interrogatories under Rule 197.2(d) should 

specifically permit the use of a pseudonym. 

Rule 199.  Depositions.  Due to the involvement of individuals not permitted to be aware of the identity 

of a Chapter 198 claimant, depositions involving claimants should be approved by the Court in writing 

and participants in the deposition (court reporters, videographers, etc.) should receive explicit 

notification that they may not disclose the claimant’s identity under risk of contempt.  Notices of 

depositions should not include the name of a Chapter 198 claimant. Transcripts should be maintained 

under seal unless the pseudonym is used throughout the deposition and no other identifying 

information is included in the transcript or exhibits. 

Rules 200, 201 and 202.  Depositions on written questions, depositions in foreign jurisdictions and 

depositions before suit.  The same strictures regarding oral depositions in Rule 199 should apply to 

depositions on written questions and depositions in foreign jurisdictions and depositions before suit.  In 

the case of a deposition before suit, if a potential defendant to a Chapter 98 action seeks pre suit 

discovery, consideration should be given by the court to ensure that the identity of a potential claimant 

is protected.  

Rule 203.  Signing and Certification of Depositions.  This rule similarly should permit a claimant to sign 

the deposition transcript using a pseudonym.  The court reporter should be explicitly permitted to 

certify the deposition transcript accuracy even though a pseudonym was used. 

Rule 204. Physical and Mental Examination.  Similarly to the other discovery rules, a motion and order 

for a physical or mental examination of a claimant should ensure that the identity of the claimant is 

protected.  Motions and orders should either be filed under seal or a pseudonym should be used.  The 

order should also authorize disclosure to a physician or psychologist with the required admonishment to 

the medical professional regarding protection of the claimant’s identity.  The Rule 204.2 Report should 

be prepared to avoid disclosure or sealed. 

Rules – Section 10 – the Jury In Court.  The trial court should ensure that steps are taken to enable the 

claimant to use the pseudonym in all proceedings, including before the jury.  This might require 

procedures / screens to limit visual access to the claimant.  It will also impact numerous proceedings, 

including Voir Dire (ie. Potential jurors will not be informed of the name of the claimant in determining 

potential grounds for disqualification).  Rule 226a (approved venire instructions) potentially should be 

modified to include instructions for claims under Chapter 98 that advise the jury of the use of the 

pseudonym and special procedures in place (such as screens blocking the claimant from view). Rule 230 
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(certain questions not to be asked) should potentially be amended to include questions regarding the 

claimant’s identify in a Chapter 98 proceeding. 

Hearings and Trial Proceedings 

Consideration should be given as to how a trial and appellate court can protect the identity of the 

claimant in a court proceeding, including whether the proceedings are held in camera or subject to rules 

restricting the disclosure of identifying information.  This will apply to hearings on evidentiary issues, 

summary judgment motions and trial proceedings.  It also will apply to motion practice where exhibits 

are included in the submissions.      

How to Ensure that Courts Notify Claimants of the Right to File Under a Pseudonym 

It is unclear how a court can enable notification to a claimant regarding the right to file the petition 

using a pseudonym.  Options could include adding language to this effect on electronic filing forms and 

through outreach measures.  Clerks should also be instructed to alert plaintiffs in Chapter 98 cases of 

their right to proceed anonymously and provision should be made for the substitution of pleadings (and 

changes to electronic records that list the name and address of plaintiffs if they later elect to proceed 

under a pseudonym. 

Rules of Appellate Procedure 

A similar approach is necessary in the Rules of Appellate procedure, including provision to enable a 

Claimant to proceed under a pseudonym as an appellate or appellee.  This would need to include 

provision for pro se parties.  Impacted rules would include Rule 6 and Rule 9.   

TRAP Rule 9.2(c)(3) addresses documents filed under seal which are not electronically filed.  This rule 

should apply to Chapter 98 proceedings.  Rule 9.9 that provides for Privacy Protection for Documents 

Filed in Civil Cases.  TRAP Rule 9.9(a) defines sensitive data (driver’s license number, social security 

number, etc).  The Court should consider whether to add to the list of sensitive data the identity of a 

claimant in a Chapter 98 proceeding.  TRAP Rule 9.10 (Privacy Protection for Documents Filed in Criminal 

Cases) includes a provision on sealed materials that would be appropriate to be included in Rule 9.9: 

(g)Sealed materials. Materials that are required by statute to be sealed, redacted, or kept 

confidential, such as the identity of claimants who seek confidentiality in Texas Civil Practice and 

Remedies Code Chapter 98 proceedings,[  ] must be treated in accordance with the pertinent 

statutes and shall not be publicly available on the internet. A court may also order that a 

document be filed under seal in paper form or electronic form, without redaction. The court 

may later unseal the document or order the filer to provide a redacted version of the document 

for the public record. If a court orders material sealed, whether it be sensitive data or other 

materials, the court's sealing order must be affixed to the outside of the sealed container if the 

sealed material is filed in paper form, or be the first document that appears if filed in electronic 

form. Sealed portions of the clerk's and reporter's records should be clearly marked and 

separated from unsealed portions and tendered as separate records, whether in paper form or 

electronic form. Sealed material shall not be available either on the internet or in other form 

without court order. 

II.  HB 2669 
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HB 2669 by Red. Ryan Guillen requires that records from fine‐only misdemeanors (other than traffic 

offenses) committed by children may not be disclosed to the public.  According to the Bill Analysis, the 

purpose of this bill is to avoid confusion with duplicative language in the Code of Criminal Procedure on 

the subject set out in Code of Criminal Procedure Article 44.2811 and Article 45.0217. This legislation 

does not appear to make a significant change in the protection of these records and only clarifies the 

circumstances when the confidentiality principles apply.  Therefore we do not anticipate new 

rulemaking is required to implement this legislation. 

 

 

Tab C--p. 793



 

12/6/21 5:29 PM 
 

DRAFT REVISION OF RULE 76a FOR DISCUSSION 

 

THIS IS NOT A COMPUTER-GENERATED REDLINE. THIS MANUAL REDLINE DOES NOT 

INDICATE THAT A SENTENCE OR A PARAGRAPH HAS BEEN MOVED OR THE SYNTAX HAS BEEN 

CHANGED. 

 

1. Definitions. “Sealing” is the official act of a judge ordering that a court record be made 

unavailable, in whole or in part, to the public.  “Redacting” is a physical act of any person 

making something illegible, whether by deletion, masking, or otherwise. Where, in this rule, 

sealing of a court record is prohibited, no judge may order it and no person may redact it.  

 

2. Court Orders.  No court order or opinion issued in the adjudication of a case may be sealed in 

its entirety unless required or permitted by law.  An order may be sealed in part only to protect 

a trade secret, to protect the identity of a person when required by law, or to protect a person 

who has been granted a name-change order because of a threat of violence. 

 

3. Court Records. For purposes of this rule, “court records” means all documents of any nature 

filed with the court clerk, the court reporter, or provided to the judge, in connection with any 

matter before any civil court, except: 

(a) documents filed with a court provided to a judge in camera, solely for the purpose of a 

ruling on whether a document is a “court record,” is privileged, or is discoverable; 

(b) documents in court files to which access is otherwise restricted by law; 

(c) documents filed in an action originally arising under the Family Code. 

(d) “sensitive information” as defined by TRCP 21(c)(a). 

In addition “court records” includes settlement agreements, not filed of record, excluding 

all reference to any monetary consideration, that seek to restrict disclosure of information 

concerning matters that have a probable adverse effect upon the general public health or safety, or 

the administration of public office, or the operation of government, and discovery, not filed of 

record, concerning matters that have a probable adverse effect upon the general public health or 

safety, or the administration of public office, or the operation of government, except discovery in 

cases originally initiated to preserve bona fide trade secrets or other intangible property rights. 
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Court records may not be removed from court files except as permitted by statute or rule.  

Court records may be sealed only by written order upon a party's written motion. 

 

3. Exception for Trade Secrets.  Any party may move to seal information that the party alleges 

is a trade secret.  The judge may temporarily seal the information by order, which expires after 

[___] days.  The judge will conduct any hearing in a manner that protects the confidentiality of the 

alleged trade secret.  Regardless of whether the motion is agreed, unopposed, or opposed, the judge 

will review the information in camera and determine whether the information is, in whole or in 

part, a trade secret.  If the judge determines that all or part of the information is a trade secret, the 

remaining paragraphs of this rule do not apply to that trade secret.  Without further proceedings 

under this rule the judge will determine, pursuant to applicable statutory and common law, whether 

to issue a sealing order that protects the trade secret.  The order may seal only what is necessary 

to adequately and effectively protect the specific interest asserted.  Any other information may be 

sealed only pursuant to all the requirements of this rule. 

 

4. Presumption and Requirements to Seal: Court records, as defined in this rule other than 

information that the court has sealed as a trade secret, are presumed to be open to the general 

public, and may not be sealed only upon unless there is a showing of all of the following: 

(a) a specific, serious and substantial interest which clearly outweighs: 

(1) this presumption of openness, and 

(2) any probable adverse effect that sealing will have upon the general public health 

or safety; 

(b) no less restrictive means than sealing records will the information to be sealed is only 

what is necessary to adequately and effectively protect the specific interest asserted. 

The showing must be made by the movant whether or not the motion is agreed or 

unopposed. 

 

5. Temporary Sealing Order. The judge may issue a temporary order sealing any part of a court 

record only upon a showing, by affidavit, a compelling need from specific facts that immediate 

and irreparable injury will result to a specific interest of the applicant before notice can be posted 
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and any hearing held and a showing that the movant is likely to meet the “Presumption and  

Requirements” of paragraph 4 at final hearing.  A temporary order expires [___ ] and may not be 

extended. 

 

6. Motion for Final Sealing Order, Posting. Court records may be sealed only upon a party's 

written motion, which shall be open to public inspection.  The movant shall post a public notice at 

the place where notices for meetings of county governmental bodies are required to be posted, 

stating: that a hearing will be held in open court on a motion to seal court records in the specific 

case; that any person may intervene and be heard concerning the sealing of court records; the 

specific time and place of the hearing; the style and number of the case; a brief but specific 

description of both the nature of the case and the records which are sought to be sealed; and the 

identity of the movant. Immediately after posting such notice, the movant shall file a verified copy 

of the posted notice with the clerk of the court in which the case is pending and with the Clerk of 

the Supreme Court of Texas. A Motion for a Final Sealing Order must be in a document separate 

from any other, and the _________ must post the motion on the public site online established for 

that purpose.  Any person may request a public hearing within [___ ] days from the date the motion 

is posted, and is not required to intervene to do so.  If any person requests a public hearing, the 

court will set it with at least three days of notice to the requestor and the parties and the public by 

posting.   The hearing must occur no sooner than [___ ] days and no later than [___ ] days from 

the date of the request.  

 

7. Public Hearing and Decision.  A hearing, open to the public, on a motion to seal court records 

shall be held in open court as soon as practicable, but not less than fourteen days after the motion 

is filed and notice is posted. A “public hearing” means a hearing held in open court pursuant to a 

request from a member of the public through the online public site.  Any party may participate in 

the hearing. Non-parties may intervene in the hearing as a matter of right for the limited purpose 

of participating in the proceedings, upon payment of the fee required for filing a plea in 

intervention. At the hearing members of the public may speak at court’s discretion.  However, if 

no party opposes the motion to seal, at least one member of the public who does oppose it may 

speak for a period of time determined at the court’s discretion.   The court may inspect court 
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records in camera but may not close the courtroom.  The court will issue and post its order on the 

public site within [___ ] days of the hearing. 

 

8. Order on a Motion to Seal Final Sealing Order.  Any order (or portion of an order or 

judgment) relating to sealing or unsealing court records shall be deemed to be severed from the 

case and a final judgment which may be appealed by any party or intervenor who participated in 

the hearing preceding issuance of such order. The appellate court may abate the appeal and order 

the trial court to direct that further public notice be given, or to hold further hearings, or to make 

additional findings.  A motion relating to sealing or unsealing court records shall be decided by 

written order, open to the public, which shall state: the style and number of the case; the specific 

reasons for finding and concluding whether the showing required by paragraph 1 has been made; 

the specific portions of court records which are to be sealed; and the time period for which the 

sealed portions of the court records are to be sealed. The order shall not be included in any 

judgment or other order but shall be a separate document in the case; however, the failure to 

comply with this requirement shall not affect its appealability.  If granted in whole or in part, a 

sealing order must state: the specific reasons for finding that the motion should be granted in whole 

or in part and the specific portions of court records to be sealed. An order granting or denying the 

motion is a final, appealable judgment.  For clarity, it should be in a document of its own but 

regardless it is deemed severed, final, and appealable. 

 

9. Denial by Operation of Law, and Stay. 

If a party has moved for a Final Sealing Order and the judge has not filed a Final Sealing Order 

after [___] days, the motion is denied by operation of law and is a final and appealable judgment.  

If the court denies the motion by written order or it is denied by operation of law, the order is 

automatically stayed by the filing of an appeal subject to further order of the appellate court. 

 

10. Intervention and Appeal.   As a matter of right any person may intervene.  An order (or 

portion of an order or judgment) relating to sealing or unsealing court records shall be deemed to 

be severed from the case and a final judgment which may be appealed by any party or intervenor 

who participated in the hearing preceding issuance of such order. The appellate court may abate 
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the appeal and order the trial court to direct that further public notice be given, or to hold further 

hearings, or to make additional findings. 

 

11. Continuing Jurisdiction.  Any person may intervene as a matter of right at any time before 

or after judgment to seal or unseal court records. A court that issues a sealing order retains 

continuing jurisdiction to enforce, alter, or vacate that order. An order sealing or unsealing court 

records shall not be reconsidered unless the movant first on the motion of any party or intervenor 

who had actual notice of the hearing preceding the order without first showing shows changed 

circumstances materially affecting the order. The circumstances may include but are not limited 

to the passage of time or other reason that diminishes or increases the weight of a factor in 

paragraph 4.  Such The changed circumstances need not do not need to be related to the case in 

which the order was issued.  However, the burden of making the showing required by paragraph 

1 shall always be on the party seeking to seal records. To prevail, a movant seeking to seal a 

court record that was previously filed unsealed, must comply will all requirements and meet all 

applicable burdens of this rule.  To prevail, a movant seeking to unseal a record has the burden of 

showing a probable adverse effect upon the general public health or safety clearly outweighs any 

specific, serious, and substantial interest in keeping the record sealed. 

 

12. Application. Access to documents in court files not defined as court records by this rule 

remains governed by existing law, This rule as amended does not apply to any court records sealed 

in an action in which a final judgment was entered signed before the effective date of this rule as 

amended.  Those court records are governed by the then existing law. This rule applies to cases 

already pending on its effective date only with regard to:(a) all court records filed or exchanged 

after the effective date;(b) any motion to alter or vacate an order restricting access to court records, 

issued before the effective date. 

 

Comment to 2.  Some statutes require the use of pseudonyms instead of sealing. “Or provided to 

a judge” has been added to prevent circumvention of this rule.  If a court record is shown to a 

judge or jury unredacted, it must be filed unredacted unless it has been sealed pursuant to the 
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requirements of this rule.  Likewise, if a demonstrative is shown to the court but not filed, the 

evidence necessary to support consideration of the demonstrative must be of record. 

Comment to 3 and 4(b).  This may mean only a page of a document, words of a page, or numbers. 
 

Tab C--p. 799



Draft 12/6/21 5:34 PM 
 

To:  Richard Orsinger, Chair of Subcommittee considering revisions to Rule 76a 
From: Stephen Yelenosky 
Re:  Suggested revisions and memo 
Date: December 7, 2021 
 
Thank you for considering my input. 
 
The Court’s referral to the SCAC: “The Supreme Court requests the Advisory Committee to study 
and make recommendations on the following matters.  Texas Rule of Civil Procedure 76a. Since 
its adoption  in 1990, the Court has received a number of complaints about Texas Rule of Civil 
Procedure 76a. Courts and practitioners alike complain that the Rule 76a procedures are time 
consuming and expensive, discourage or prevent compliance, and are significantly different from 
federal court practice. The Committee should draft any rule amendments that it deems advisable 
and,  in  making  its  recommendations,  should  take  into  account  the  June  2021  report  of  the 
Legislative Mandates Subcommittee.” 
 

I. “Time consuming, expensive, discourage or prevent compliance” 
 
a. Notice.  The  requirements  of  the  existing  rule  are  cumbersome  as  well  as 

completely  ineffective  in  notifying  the  public  of  a  motion  to  seal  and  their 
opportunity to speak to it.  The rule can be made simple for both movants and the 
court as well as effective for the public by replacing all the requirements in this 
section  with  one  requirement:  that  the  movant  post  the  motion  on  a  state‐
sponsored website that can easily be reviewed by any member of the public and 
the media.  Only the media is likely to have any interest in reviewing postings on 
any routine basis, but presumably  the media would report any motions to seal 
that concern public health or safety or other matters of possible interest to the 
public. 
 

b. Hearing.    No  one,  other  than  the  parties,  appears  at  the mandatory  hearings 
except  in high‐profile cases, which puts a pointless burden on  counsel and  the 
court.    The  proposed  revision  is  to  couple  the  notice  with  an  opportunity  for 
anyone to request a public hearing.   Unless there  is a request,  there will be no 
public hearing. 

 
c. Application to Alleged Trade Secrets.  Perhaps the most frequent motions under 

76a as well as complaints about it arise from the application of the rule to alleged 
trade secrets.  The Texas Supreme Court held, just this year, in HouseCanary, 622 
S.W.3d 254 (Tex. 2021), that the presumption of openness stated in Rule 76a does 
not apply to trade secrets but the procedural requirements of Rule 76a do apply. 
Chief Justice Hecht and Justice Bland concurred in the result ‐ a remand to the trial 
court ‐ but disagreed that Rule 76a procedures apply to trade secrets. 
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I suggest that the rule be revised to address the applicability of Rule 76a to trade 
secrets.    In  the attached  revision,  the  judge would decide whether  the motion 
seeks to seal a trade secret, prior to any public notice or hearing.  If the judge finds 
that  it  does,  the  Rule  76a  presumption  and  procedures  for  notice  and  public 
hearing do not apply to the trade secret.  This very significant exception could be 
used by the movant and non‐movant as a convenient way to avoid the burdens of 
public notice and hearing by presented an agreed motion to the court that seeks 
to seal information that is likely not a trade secret.  To prevent that circumvention 
of Rule 76a, the judge court must examine the alleged trade secret and determine 
whether  it  is  in  fact  a  trade  secret  regardless  of  whether  the  motion  to  seal 
information as a  trade secret  is agreed or unopposed.    If  the  judge  identifies a 
trade secret, the motion to seal exits the Rule 76a process, and the determination 
of whether to seal it remains with the judge alone. The revision does not attempt 
to encapsulate  the presumption or other  statutory and common  law regarding 
trade secrets. 

 
II. “Significantly different from federal court practice” 

 
The federal rules do not include any reference to openness, any requirement of 
notice to the public, or any standard for determining whether a court record should 
be sealed.  Conforming the state rules to the federal rules would be an 
abandonment of the Rule 76a’s principle of openness of court records.  The revisions 
suggested, if adopted, could significantly ease the burden placed on litigants and 
courts without abandoning the principle of openness. 
 
An argument that the state rules need be no more demanding of openness does not 
take into account differences between the federal judiciary and the state judiciary.  
One difference is that federal trial judges write published opinions that are routinely 
read by many and might reveal, explicitly or implicitly, at least the existence of 
sealed information.  State trial judges do not publish opinions and most often write 
orders with little more than decretal language.  In addition, how judges are chosen 
and retained, or not, differs in the two judicial systems.  What is acceptable in the 
federal courts for judges appointed by the president with lifetime tenures subject 
only to impeachment might not be acceptable in state courts where judges are 
elected and the openness of court records is a legitimate issue for voters to 
consider. 
 

III. The Committee should draft any rule amendments that it deems advisable and, in 
making its recommendations, should take into account the June 2021 report of the 
Legislative Mandates Subcommittee.” 
 

a. Definitions:  In the proposed revision, both “sealing” and “redacting” are defined and 
it  is  explained  that  prohibiting  the  former  prohibits  the  latter.    This  is  necessary 
because some use them interchangeably, which often leads to confusion. 
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b. Court Orders:  The current rule states that “no court order or opinion issued in the 

adjudication of a case may be sealed.”  There are statutes that require an order, such 
as an order of adoption, to be sealed, and others that require the identity of a person 
to  be  identified  by  pseudonym.    However,  there  are  orders  not  subject  to  any 
statutory exception that are self‐defeating if certain words are not kept confidential.  
They  include orders that require the trade secret  itself be stated  in  full and orders 
granting  a  name‐change  to  protect  an  applicant  from  threatened  violence.    The 
suggestion is that the rule permit that information, not the entire order, to be sealed 
by elision. 

 
c. Court Records:  The proposed revision adds to the definition of court record any 

documents  filed  with  the  court  reporter  or  provided  to  the  judge.    This  has 
generally  been  understood  though  unsaid.  The  Supreme  Court  has  held  that 
documents filed with the court reporter are court records.  It does not seem to 
have yet been asked to speak  to providing  them to  the  judge.    It need be said 
explicitly because some, based on court experience, do not understand that these 
practices circumvent Rule 76a. 

 
d. Presumption  and  Requirements  to  Seal:    The  proposed  revision  renames  and 

relocates the “standard” to this new section.  The language is taken from the rule 
verbatim with one change that specifies the “least restrictive means” are to seal 
only what is necessary to adequately and effectively protect the specific interest 
asserted.  A court record is defined in the rule as “a document,” but eliding just a 
page, paragraph, sentence, word or number is the least restrictive if elision can 
protect the specific interest. 
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192.6 Protective Order. 
 
(a) Motion.  A person from whom discovery is sought, and any other person affected by the 
discovery  request,  may  move  within  the  time  permitted  for  response  to  the  discovery  request
for an order protecting that person from the discovery sought. A person should not  move for
protection when an objection to written discovery or an assertion of privilege is  appropriate, but a
motion does not waive the objection or assertion of privilege. If a person  seeks protection regarding
the time or place of discovery, the person must state a reasonable  time and place for discovery with
which the person will comply. A person must comply  with  a  request  to  the  extent  protection 
is  not  sought  unless  it  is  unreasonable  under  the  circumstances to do so before obtaining a
ruling on the motion. 
 
(b) Order.  To  protect  the  movant  from  undue  burden,  unnecessary  expense,  harassment, 
annoyance, or invasion of personal, constitutional, or property rights, the court may make  any order
in the interest of justice and may - among other things - order that: 
 

(1) the requested discovery not be sought in whole or in part; 
 

(2) the extent or subject matter of discovery be limited; 
 

(3) the discovery not be undertaken at the time or place specified; 
 

(4) the discovery be undertaken only by such method or upon such terms and 
conditions or at the time and place directed by the court; 

 
(5) the results of discovery be sealed or otherwise protected, subject to the provisions 
of Rule 76a.
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To:  Richard Orsinger, Chair of Subcommittee considering revisions to Rule 76a 
From: Stephen Yelenosky 
Re:  Suggested revisions and memo 
Date: December 7, 2021 
 
Thank you for considering my input. 
 
The Court’s referral to the SCAC: “The Supreme Court requests the Advisory Committee to study 
and make recommendations on the following matters.  Texas Rule of Civil Procedure 76a. Since 
its adoption  in 1990, the Court has received a number of complaints about Texas Rule of Civil 
Procedure 76a. Courts and practitioners alike complain that the Rule 76a procedures are time 
consuming and expensive, discourage or prevent compliance, and are significantly different from 
federal court practice. The Committee should draft any rule amendments that it deems advisable 
and,  in  making  its  recommendations,  should  take  into  account  the  June  2021  report  of  the 
Legislative Mandates Subcommittee.” 
 

I. “Time consuming, expensive, discourage or prevent compliance” 
 
a. Notice.  The  requirements  of  the  existing  rule  are  cumbersome  as  well  as 

completely  ineffective  in  notifying  the  public  of  a  motion  to  seal  and  their 
opportunity to speak to it.  The rule can be made simple for both movants and the 
court as well as effective for the public by replacing all the requirements in this 
section  with  one  requirement:  that  the  movant  post  the  motion  on  a  state‐
sponsored website that can easily be reviewed by any member of the public and 
the media.  Only the media is likely to have any interest in reviewing postings on 
any routine basis, but presumably  the media would report any motions to seal 
that concern public health or safety or other matters of possible interest to the 
public. 
 

b. Hearing.    No  one,  other  than  the  parties,  appears  at  the mandatory  hearings 
except  in high‐profile cases, which puts a pointless burden on  counsel and  the 
court.    The  proposed  revision  is  to  couple  the  notice  with  an  opportunity  for 
anyone to request a public hearing.   Unless there  is a request,  there will be no 
public hearing. 

 
c. Application to Alleged Trade Secrets.  Perhaps the most frequent motions under 

76a as well as complaints about it arise from the application of the rule to alleged 
trade secrets.  The Texas Supreme Court held, just this year, in HouseCanary, 622 
S.W.3d 254 (Tex. 2021), that the presumption of openness stated in Rule 76a does 
not apply to trade secrets but the procedural requirements of Rule 76a do apply. 
Chief Justice Hecht and Justice Bland concurred in the result ‐ a remand to the trial 
court ‐ but disagreed that Rule 76a procedures apply to trade secrets. 
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I suggest that the rule be revised to address the applicability of Rule 76a to trade 
secrets.    In  the attached  revision,  the  judge would decide whether  the motion 
seeks to seal a trade secret, prior to any public notice or hearing.  If the judge finds 
that  it  does,  the  Rule  76a  presumption  and  procedures  for  notice  and  public 
hearing do not apply to the trade secret.  This very significant exception could be 
used by the movant and non‐movant as a convenient way to avoid the burdens of 
public notice and hearing by presented an agreed motion to the court that seeks 
to seal information that is likely not a trade secret.  To prevent that circumvention 
of Rule 76a, the judge court must examine the alleged trade secret and determine 
whether  it  is  in  fact  a  trade  secret  regardless  of  whether  the  motion  to  seal 
information as a  trade secret  is agreed or unopposed.    If  the  judge  identifies a 
trade secret, the motion to seal exits the Rule 76a process, and the determination 
of whether to seal it remains with the judge alone. The revision does not attempt 
to encapsulate  the presumption or other  statutory and common  law regarding 
trade secrets. 

 
II. “Significantly different from federal court practice” 

 
The federal rules do not include any reference to openness, any requirement of 
notice to the public, or any standard for determining whether a court record should 
be sealed.  Conforming the state rules to the federal rules would be an 
abandonment of the Rule 76a’s principle of openness of court records.  The revisions 
suggested, if adopted, could significantly ease the burden placed on litigants and 
courts without abandoning the principle of openness. 
 
An argument that the state rules need be no more demanding of openness does not 
take into account differences between the federal judiciary and the state judiciary.  
One difference is that federal trial judges write published opinions that are routinely 
read by many and might reveal, explicitly or implicitly, at least the existence of 
sealed information.  State trial judges do not publish opinions and most often write 
orders with little more than decretal language.  In addition, how judges are chosen 
and retained, or not, differs in the two judicial systems.  What is acceptable in the 
federal courts for judges appointed by the president with lifetime tenures subject 
only to impeachment might not be acceptable in state courts where judges are 
elected and the openness of court records is a legitimate issue for voters to 
consider. 
 

III. The Committee should draft any rule amendments that it deems advisable and, in 
making its recommendations, should take into account the June 2021 report of the 
Legislative Mandates Subcommittee.” 
 

a. Definitions:  In the proposed revision, both “sealing” and “redacting” are defined and 
it  is  explained  that  prohibiting  the  former  prohibits  the  latter.    This  is  necessary 
because some use them interchangeably, which often leads to confusion. 
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b. Court Orders:  The current rule states that “no court order or opinion issued in the 

adjudication of a case may be sealed.”  There are statutes that require an order, such 
as an order of adoption, to be sealed, and others that require the identity of a person 
to  be  identified  by  pseudonym.    However,  there  are  orders  not  subject  to  any 
statutory exception that are self‐defeating if certain words are not kept confidential.  
They  include orders that require the trade secret  itself be stated  in  full and orders 
granting  a  name‐change  to  protect  an  applicant  from  threatened  violence.    The 
suggestion is that the rule permit that information, not the entire order, to be sealed 
by elision. 

 
c. Court Records:  The proposed revision adds to the definition of court record any 

documents  filed  with  the  court  reporter  or  provided  to  the  judge.    This  has 
generally  been  understood  though  unsaid.  The  Supreme  Court  has  held  that 
documents filed with the court reporter are court records.  It does not seem to 
have yet been asked to speak  to providing  them to  the  judge.    It need be said 
explicitly because some, based on court experience, do not understand that these 
practices circumvent Rule 76a. 

 
d. Presumption  and  Requirements  to  Seal:    The  proposed  revision  renames  and 

relocates the “standard” to this new section.  The language is taken from the rule 
verbatim with one change that specifies the “least restrictive means” are to seal 
only what is necessary to adequately and effectively protect the specific interest 
asserted.  A court record is defined in the rule as “a document,” but eliding just a 
page, paragraph, sentence, word or number is the least restrictive if elision can 
protect the specific interest. 
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DRAFT REVISION OF RULE 76a FOR DISCUSSION 

 

THIS IS NOT A COMPUTER-GENERATED REDLINE. THIS MANUAL REDLINE DOES NOT 

INDICATE THAT A SENTENCE OR A PARAGRAPH HAS BEEN MOVED OR THE SYNTAX HAS BEEN 

CHANGED. 

 

1. Definitions. “Sealing” is the official act of a judge ordering that a court record be made 

unavailable, in whole or in part, to the public.  “Redacting” is a physical act of any person 

making something illegible, whether by deletion, masking, or otherwise. Where, in this rule, 

sealing of a court record is prohibited, no judge may order it and no person may redact it.  

 

2. Court Orders.  No court order or opinion issued in the adjudication of a case may be sealed in 

its entirety unless required or permitted by law.  An order may be sealed in part only to protect 

a trade secret, to protect the identity of a person when required by law, or to protect a person 

who has been granted a name-change order because of a threat of violence. 

 

3. Court Records. For purposes of this rule, “court records” means all documents of any nature 

filed with the court clerk, the court reporter, or provided to the judge, in connection with any 

matter before any civil court, except: 

(a) documents filed with a court provided to a judge in camera, solely for the purpose of a 

ruling on whether a document is a “court record,” is privileged, or is discoverable; 

(b) documents in court files to which access is otherwise restricted by law; 

(c) documents filed in an action originally arising under the Family Code. 

(d) “sensitive information” as defined by TRCP 21(c)(a). 

In addition “court records” includes settlement agreements, not filed of record, excluding 

all reference to any monetary consideration, that seek to restrict disclosure of information 

concerning matters that have a probable adverse effect upon the general public health or safety, or 

the administration of public office, or the operation of government, and discovery, not filed of 

record, concerning matters that have a probable adverse effect upon the general public health or 

safety, or the administration of public office, or the operation of government, except discovery in 

cases originally initiated to preserve bona fide trade secrets or other intangible property rights. 
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Court records may not be removed from court files except as permitted by statute or rule.  

Court records may be sealed only by written order upon a party's written motion. 

 

3. Exception for Trade Secrets.  Any party may move to seal information that the party alleges 

is a trade secret.  The judge may temporarily seal the information by order, which expires after 

[___] days.  The judge will conduct any hearing in a manner that protects the confidentiality of the 

alleged trade secret.  Regardless of whether the motion is agreed, unopposed, or opposed, the judge 

will review the information in camera and determine whether the information is, in whole or in 

part, a trade secret.  If the judge determines that all or part of the information is a trade secret, the 

remaining paragraphs of this rule do not apply to that trade secret.  Without further proceedings 

under this rule the judge will determine, pursuant to applicable statutory and common law, whether 

to issue a sealing order that protects the trade secret.  The order may seal only what is necessary 

to adequately and effectively protect the specific interest asserted.  Any other information may be 

sealed only pursuant to all the requirements of this rule. 

 

4. Presumption and Requirements to Seal: Court records, as defined in this rule other than 

information that the court has sealed as a trade secret, are presumed to be open to the general 

public, and may not be sealed only upon unless there is a showing of all of the following: 

(a) a specific, serious and substantial interest which clearly outweighs: 

(1) this presumption of openness, and 

(2) any probable adverse effect that sealing will have upon the general public health 

or safety; 

(b) no less restrictive means than sealing records will the information to be sealed is only 

what is necessary to adequately and effectively protect the specific interest asserted. 

The showing must be made by the movant whether or not the motion is agreed or 

unopposed. 

 

5. Temporary Sealing Order. The judge may issue a temporary order sealing any part of a court 

record only upon a showing, by affidavit, a compelling need from specific facts that immediate 

and irreparable injury will result to a specific interest of the applicant before notice can be posted 
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and any hearing held and a showing that the movant is likely to meet the “Presumption and  

Requirements” of paragraph 4 at final hearing.  A temporary order expires [___ ] and may not be 

extended. 

 

6. Motion for Final Sealing Order, Posting. Court records may be sealed only upon a party's 

written motion, which shall be open to public inspection.  The movant shall post a public notice at 

the place where notices for meetings of county governmental bodies are required to be posted, 

stating: that a hearing will be held in open court on a motion to seal court records in the specific 

case; that any person may intervene and be heard concerning the sealing of court records; the 

specific time and place of the hearing; the style and number of the case; a brief but specific 

description of both the nature of the case and the records which are sought to be sealed; and the 

identity of the movant. Immediately after posting such notice, the movant shall file a verified copy 

of the posted notice with the clerk of the court in which the case is pending and with the Clerk of 

the Supreme Court of Texas. A Motion for a Final Sealing Order must be in a document separate 

from any other, and the _________ must post the motion on the public site online established for 

that purpose.  Any person may request a public hearing within [___ ] days from the date the motion 

is posted, and is not required to intervene to do so.  If any person requests a public hearing, the 

court will set it with at least three days of notice to the requestor and the parties and the public by 

posting.   The hearing must occur no sooner than [___ ] days and no later than [___ ] days from 

the date of the request.  

 

7. Public Hearing and Decision.  A hearing, open to the public, on a motion to seal court records 

shall be held in open court as soon as practicable, but not less than fourteen days after the motion 

is filed and notice is posted. A “public hearing” means a hearing held in open court pursuant to a 

request from a member of the public through the online public site.  Any party may participate in 

the hearing. Non-parties may intervene in the hearing as a matter of right for the limited purpose 

of participating in the proceedings, upon payment of the fee required for filing a plea in 

intervention. At the hearing members of the public may speak at court’s discretion.  However, if 

no party opposes the motion to seal, at least one member of the public who does oppose it may 

speak for a period of time determined at the court’s discretion.   The court may inspect court 
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records in camera but may not close the courtroom.  The court will issue and post its order on the 

public site within [___ ] days of the hearing. 

 

8. Order on a Motion to Seal Final Sealing Order.  Any order (or portion of an order or 

judgment) relating to sealing or unsealing court records shall be deemed to be severed from the 

case and a final judgment which may be appealed by any party or intervenor who participated in 

the hearing preceding issuance of such order. The appellate court may abate the appeal and order 

the trial court to direct that further public notice be given, or to hold further hearings, or to make 

additional findings.  A motion relating to sealing or unsealing court records shall be decided by 

written order, open to the public, which shall state: the style and number of the case; the specific 

reasons for finding and concluding whether the showing required by paragraph 1 has been made; 

the specific portions of court records which are to be sealed; and the time period for which the 

sealed portions of the court records are to be sealed. The order shall not be included in any 

judgment or other order but shall be a separate document in the case; however, the failure to 

comply with this requirement shall not affect its appealability.  If granted in whole or in part, a 

sealing order must state: the specific reasons for finding that the motion should be granted in whole 

or in part and the specific portions of court records to be sealed. An order granting or denying the 

motion is a final, appealable judgment.  For clarity, it should be in a document of its own but 

regardless it is deemed severed, final, and appealable. 

 

9. Denial by Operation of Law, and Stay. 

If a party has moved for a Final Sealing Order and the judge has not filed a Final Sealing Order 

after [___] days, the motion is denied by operation of law and is a final and appealable judgment.  

If the court denies the motion by written order or it is denied by operation of law, the order is 

automatically stayed by the filing of an appeal subject to further order of the appellate court. 

 

10. Intervention and Appeal.   As a matter of right any person may intervene.  An order (or 

portion of an order or judgment) relating to sealing or unsealing court records shall be deemed to 

be severed from the case and a final judgment which may be appealed by any party or intervenor 

who participated in the hearing preceding issuance of such order. The appellate court may abate 
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the appeal and order the trial court to direct that further public notice be given, or to hold further 

hearings, or to make additional findings. 

 

11. Continuing Jurisdiction.  Any person may intervene as a matter of right at any time before 

or after judgment to seal or unseal court records. A court that issues a sealing order retains 

continuing jurisdiction to enforce, alter, or vacate that order. An order sealing or unsealing court 

records shall not be reconsidered unless the movant first on the motion of any party or intervenor 

who had actual notice of the hearing preceding the order without first showing shows changed 

circumstances materially affecting the order. The circumstances may include but are not limited 

to the passage of time or other reason that diminishes or increases the weight of a factor in 

paragraph 4.  Such The changed circumstances need not do not need to be related to the case in 

which the order was issued.  However, the burden of making the showing required by paragraph 

1 shall always be on the party seeking to seal records. To prevail, a movant seeking to seal a 

court record that was previously filed unsealed, must comply will all requirements and meet all 

applicable burdens of this rule.  To prevail, a movant seeking to unseal a record has the burden of 

showing a probable adverse effect upon the general public health or safety clearly outweighs any 

specific, serious, and substantial interest in keeping the record sealed. 

 

12. Application. Access to documents in court files not defined as court records by this rule 

remains governed by existing law, This rule as amended does not apply to any court records sealed 

in an action in which a final judgment was entered signed before the effective date of this rule as 

amended.  Those court records are governed by the then existing law. This rule applies to cases 

already pending on its effective date only with regard to:(a) all court records filed or exchanged 

after the effective date;(b) any motion to alter or vacate an order restricting access to court records, 

issued before the effective date. 

 

Comment to 2.  Some statutes require the use of pseudonyms instead of sealing. “Or provided to 

a judge” has been added to prevent circumvention of this rule.  If a court record is shown to a 

judge or jury unredacted, it must be filed unredacted unless it has been sealed pursuant to the 
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requirements of this rule.  Likewise, if a demonstrative is shown to the court but not filed, the 

evidence necessary to support consideration of the demonstrative must be of record. 

Comment to 3 and 4(b).  This may mean only a page of a document, words of a page, or numbers. 
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M E M O R A N D U M 
 
From: SCAC TRCP 500-510 Subcommittee 
 
To:  SCAC Committee 
 
Date: December 6, 2021 
 
Re: Review of TRCP 506.1(b) 

______________________________________ 
 
Our subcommittee was asked to consider whether the bond amount required by 
TRCP 506.1(b) --double the judgement – is too high.  The subcommittee was also 
asked to consider other changes that would clarify whether attorney fees are 
included in the bond amount. 
 
TRCP 506.1(b) 
 
(b)Amount of Bond; Sureties; Terms. A plaintiff must file a $500 bond. A defendant 
must file a bond in an amount equal to twice the amount of the judgment. The bond 
must be supported by a surety or sureties approved by the judge. The bond must be 
payable to the appellee and must be conditioned on the appellant's prosecution of its 
appeal to effect and payment of any judgment and all costs rendered against it on 
appeal 
 
A majority of the subcommittee believes the bond requirement is too high.  The 
majority favors using TRAP 24.2 to determine bond requirements for litigants of 
the Justice Courts.  One member of the subcommittee would leave the current bond 
provision as it is. 
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