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I. COMMISSION BACKGROUND 

A. History and Mission of the Texas Forensic Science Commission  

The Texas Forensic Science Commission (“Commission”) was created during the 

79th Legislative Session in 2005 with the passage of HB-1068. The Act amended the Texas Code 

of Criminal Procedure to add Article 38.01, which describes the composition and authority of the 

Commission.1 During subsequent legislative sessions, the Texas Legislature further amended the 

Code of Criminal Procedure to clarify and expand the Commission’s jurisdictional responsibilities 

and authority.2 

   Texas law requires the Commission to “investigate, in a timely manner, any allegation of 

professional negligence or professional misconduct that would substantially affect the integrity of 

the results of a forensic analysis conducted by a crime laboratory.”3 The Commission is also 

required to develop and implement a reporting system through which a crime laboratory must 

report professional negligence or professional misconduct and require crime laboratories that 

conduct forensic analyses to report professional negligence or professional misconduct.4  

The term “forensic analysis” is defined as a medical, chemical, toxicological, ballistic, or 

other expert examination or test performed on physical evidence, including DNA evidence, for the 

purpose of determining the connection of the evidence to a criminal action.5 The statute excludes 

certain types of analyses from the “forensic analysis” definition, such as latent fingerprint analysis, 

a breath test specimen, and the portion of an autopsy conducted by a medical examiner or 

 
1 See, Act of May 30, 2005, 79th Leg., R.S., ch.1224, § 1 (2005). 
2 See, e.g., Acts 2013, 83rd Leg. Ch. 782 (SB 1238) §§ 1-4 (2013); Acts 2015, 84th Leg. Ch. 1276 (S.B. 1287) §§ 1-7 
(2015); TEX. CODE CRIM. PROC. art. 38.01 § 4-1(b).  
3 TEX. CODE CRIM. PROC. art. 38.01 § 4(a)(3). 
4 Id. at § 4(a)(1)-(2).   
5 TEX. CODE CRIM. PROC. art. 38.35(a)(4). 
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licensed physician.6 The statute does not define the terms “professional negligence” and 

“professional misconduct.” The Commission has defined those terms in its administrative rules.7  

The Commission has nine members appointed by the Governor of Texas.8 Seven members 

are scientists or medical doctors and two are attorneys (one prosecutor nominated by the Texas 

District and County Attorney’s Association and one criminal defense attorney nominated by the 

Texas Criminal Defense Lawyer’s Association).9  The Commission’s Presiding Officer is Jeffrey 

Barnard, MD. Dr. Barnard is the Chief Medical Examiner of Dallas County and Director of the 

Southwestern Institute of Forensic Sciences in Dallas.  

B. Investigative Process  

The Commission’s administrative rules set forth the process by which it decides whether 

to accept a complaint or self-disclosure for investigation as well as the process used to conduct the 

investigation.10 The ultimate result is the issuance of a final report. The Commission’s 

administrative rules describe the process for appealing final investigative reports.11  

C. Accreditation Jurisdiction  

The Texas Code of Criminal Procedure prohibits forensic analysis from being admitted in 

criminal cases if the crime laboratory conducting the analysis is not accredited by the 

 
6 For a complete list of statutory exclusions see TEX. CODE CRIM. PROC. art. 38.35 (a)(4)(A)-(F) and (f). 
7 “Professional Misconduct” means the forensic analyst or crime laboratory, through a material act or omission, 
deliberately failed to follow the standard of practice that an ordinary forensic analyst or crime laboratory would have 
followed, and the deliberate act or omission would substantially affect the integrity of the results of a forensic analysis.  
An act or omission was deliberate if the forensic analyst was aware of and consciously disregarded an accepted 
standard of practice required for a forensic analysis.  “Professional negligence” means the forensic analyst or crime 
laboratory, through a material act or omission, negligently failed to follow the standard of practice that an ordinary 
forensic analysts or crime laboratory would have followed, and the negligent act or omission would substantially 
affect the integrity of the results of a forensic analysis.  An at or omission was negligent if the forensic analyst should 
have been aware but was not aware of the accepted standard of practice.  37 Tex. Admin. Code § 651.302 (7) and (8) 
(2020).  
8 TEX. CODE CRIM. PROC. art. 38.01 § 3. 
9 Id. 
10 See, 37 Tex. Admin. Code § 651.304-307 (2019). 
11 Id. at § 651.309. 
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Commission.12  The term “crime laboratory” includes a public or private laboratory or other entity 

that conducts a forensic analysis subject to this article.13 

D. Jurisdiction Applicable to this Complaint  

The forensic discipline discussed in this final investigative report, Forensic Biology/DNA 

Analysis, is subject to the accreditation authority of the Commission.14  The individual against 

whom the complaint was filed, Dr. Melba Ketchum (“Ketchum”), was the president and director 

of a private laboratory in Timpson, Texas named DNA Diagnostics, Inc.  The laboratory was not 

accredited by any recognized accrediting body at the time of the forensic analysis and testimony 

that is the subject of this complaint.15  

E. Limitations of this Report  

The Commission’s authority contains important statutory limitations. For example, no 

finding by the Commission constitutes a comment upon the guilt or innocence of any 

individual.16 The Commission’s written reports are not admissible in civil or criminal 

actions.17 The Commission has no authority to subpoena documents or testimony. The information 

the Commission receives during any investigation is dependent on the willingness of stakeholders 

to submit relevant documents and respond to questions posed. The information gathered in this 

report has not been subject to the standards for admission of evidence in a courtroom. For example, 

 
12 TEX. CODE CRIM. PROC. art. 38.35 § (d)(1). 
13 Id. at 38.35 § (a)(1). 
14 37 Tex. Admin Code § 651.219 §(b)(3) (2010).  Before the effective date of this administrative rule, the Texas 
Department of Public Safety was the accreditation authority for crime laboratories.  The citation for administrative 
rules regarding accreditation promulgated by DPS is 28 Tex. Admin. Code § 28.245 (b)(3) (2004).  The rule change 
in 2010 reflected the transfer of accreditation authority from Title 37, Part 1, Chapter 28 to Part 15, Chapter 651.  The 
rule changes were adopted pursuant to Senate Bill 1287, which was passed by the 84th Texas Legislature.  (See, Tex. 
S.B. 1287, 84th Leg., R.S. (2015)).                           
15 The applicable accrediting body during the timeframe in question was the American Society of Crime Laboratory 
Directors (”ASCLD/LAB”). 
16 TEX. CODE CRIM. PROC. art 38.01 § (4)(g).  
17 Id. at § 11. 
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no individual testified under oath, was limited by either the Texas or Federal Rules of Evidence 

(e.g., against the admission of hearsay) or was subject to cross-examination under a judge’s 

supervision.  

II. SUMMARY OF COMPLAINT  

A. Complaint and UC Davis Report 

On June 1, 2021, the Harris County Public Defender’s Office (“HCPDO”) filed a complaint 

on behalf of convicted capital murder defendant Theodore Schmidt alleging professional 

misconduct against Dr. Melba Ketchum (“Ketchum”). The HCPDO alleges Ketchum committed 

misconduct when she testified about the forensic analysis of canine DNA while knowing her 

laboratory was not accredited under Texas law.  The complaint also alleges Ketchum presented 

incomplete and misleading testimony regarding the DNA analysis in the case by failing to explain 

the limitations of her opinion, including the rarity of the mitochondrial haplotype sequences she 

observed according to available canine population data.   

In support of these allegations, HCPDO submitted a letter from Christina Lindquist, 

Director of the Veterinary Genetics Laboratory at the University of California Davis School of 

Veterinary Medicine (“UC Davis”).  See, Exhibit A.  In the letter, Lindquist details the history of 

accreditation in the field of non-human DNA analysis.  The first laboratory in the United States to 

be accredited by the American Society of Crime Laboratory Directors/Laboratory Accreditation 

Board (“ASCLD/LAB”)18 for work on non-human samples was the United States Fish and 

Wildlife Forensics Laboratory (“USFWL”) in 1997.  After receiving accreditation, the USFWL 

initiated an in-house proficiency testing program. In 2004, the laboratory made this proficiency 

 
18 ASCLD/LAB merged with the ANAB/ANSI National Accreditation Board in April 2016. The accrediting body in 
place during the forensic analysis and related testimony described in this report was ASCLD/LAB. It is now referred 
to as ANAB.  
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testing program available to other interested non-human DNA laboratories.  With respect to the 

allegation regarding statistics, Lindquist asserts that all mitochondrial haplotype conclusions must 

have a statement regarding the rarity of the haplotype observed to avoid misleading the trier of 

fact, and that sequences cannot be used to individualize a particular dog as having contributed 

DNA to an evidentiary sample.  Lindquist points out that this limitation is important to express 

clearly because some of the more common haplotypes can be present in up to 1 in 6 dogs.  

B. Underlying Criminal Case 

The criminal case that is the subject of this complaint is a capital murder where the identity 

of the assailant was in question.19  Law enforcement found the victim in a ditch along a roadway.  

Her wrists were bound together with duct tape, and duct tape was wrapped in multiple, separate 

layers around her head, covering her eyes.  She had a single gunshot wound to the back of her 

head. 

A surveillance video captured footage of the defendant and the victim at a store before the 

murder.  During the execution of a search warrant, police recovered clothing of the defendant 

believed to be the clothing he was wearing in the video.  Investigators found what appeared to be 

dog hair on the defendant’s jacket and shirt.  At trial, Ketchum testified that hair from the 

defendant’s clothing had the “identical DNA sequence” as hair recovered from the victim’s 

clothing and a reference sample taken from the victim’s dog. 

C. Summary of Ketchum Testimony in the Schmidt Trial 

Ketchum testified her laboratory was not accredited when the DNA analysis in this case 

was performed because there was no provider of animal proficiency testing, a component 

 
19 Schmidt v. State, 2012 Tex. App. LEXIS 2056 (Tex. App. - Houston 14th Dist. 2012) (unpublished), pdr. ref'd. 
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requirement for obtaining accreditation.  According to her testimony, “…no animal lab that does 

forensics in the entire world...is accredited.”20  

Ketchum also testified that non-human hairs recovered from the victim’s clothing and 

buccal swabs from the victim’s dog “…had the identical [mitochondrial] DNA sequence” as non-

human hairs recovered from the defendant’s clothing. 

Ketchum testified that she chose not to provide statistics related to her conclusion 

“…because there can be a small amount of variance depending on geography and the breed of 

dog.”  Ketchum testified that, “without using a database that is local to the animal and of the same 

type of animal,” she does not provide statistics related to the frequency of the DNA sequence in 

the population. 

III. COMMISSION INVESTIGATION 

At its July 16, 2021, quarterly meeting, the Commission voted to form an investigative 

panel (“Panel”) to assist in determining whether the HCPDO’s allegations are supported by the 

facts and circumstances, available data, and related documentation.  The Panel included Bruce 

Budowle, Ph.D., Michael Coble, Ph.D., and Mark Daniel, Esq. 

A. Investigative Notice, Interview and Records Request 

The Commission notified Ketchum it accepted the complaint for investigation on July 28, 

2021.  (Exhibit B, Letter to Ketchum).  The letter extended a request to interview Ketchum.  On 

August 11, 2021, the Commission requested from Ketchum the laboratory casefile, including any 

mitochondrial sequence data, and any database data Ketchum accessed for comparison.  (Exhibit 

C, Record Request Letter to Ketchum). 

 
20 Ketchum clarified this statement by testifying that “no animal lab that does forensics in the entire world at this point 
is accredited that is either – now, a Governmental lab is different.  But as far as anybody that’s doing criminal cases 
like our lab does, they are not accredited.” (See, Exhibit D: Transcript of Melba Ketchum Testimony, p. 167). 
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B. Witness Interview 

The Panel interviewed Christina Lindquist (“Lindquist”) on September 22, 2021.  

Lindquist is the current quality manager and former director of the Veterinary Genetics Laboratory 

at the UC Davis School of Veterinary Medicine at the time of the case discussed herein.  Lindquist 

explained that the technique used in canine DNA analysis is very similar to the technique used in 

human DNA analysis.  As with human STR (short tandem repeat) and mitochondrial DNA 

analysis, forensic analysts provide statistics with canine DNA results to provide the trier of fact an 

understanding of the relative rarity of the data observed. The frequency of certain characteristics 

in a canine DNA sample can be compared to a database.  UC Davis built their own database that 

Lindquist claims is sufficiently robust to provide reliable statistics for most regions.  Lindquist 

acknowledged the best practice for collection of canine population data is to build a local database 

that is representative of the local population.  However, in the absence of sufficient local data it is 

widely accepted that the use of any available population data is more informative and provides 

better context to the trier of fact than not providing any population data-based statistics at all.  

Lindquist explained her view that Ketchum’s testimony that DNA sequences were 

“identical” was technically correct but misleading absent a quantitative statement expressing the 

significance of the finding. She further asserted that analysts are expected to be completely 

transparent about the significance of their results.  Lindquist explained Ketchum could have easily 

referenced a published database related to the frequency of the profile obtained in her analysis.  

While acknowledging the use of a database outside the local region is less reliable and accurate 

than a local database, Ketchum could have at least provided the trier of fact an understanding of 

the significance (or lack thereof) of the “identical sequences.” 
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Lindquist also explained that accreditation options were available to Ketchum’s lab at the 

time of the analysis.  She explained that proficiency testing was part of the accreditation process 

and that initially the USFWL proficiency testing program focused on traditional wildlife such as 

deer, bear, and exotic animals. Some laboratories used this proficiency testing, while others 

developed their own internal proficiency testing programs.  The internal proficiency testing 

program at UC Davis focuses on cats, dogs, and horses, but the tests have not been standardized 

for use in other laboratories. 

C. Communication with ANAB 

Commission staff sought input from ANAB regarding the history of accreditation for non-

human DNA analysis.  According to ANAB’s records,  Texas Parks and Wildlife obtained 

accreditation in non-human DNA analysis in 2006 and the National Fish and Wildlife Laboratory 

obtained accreditation in non-human DNA in 2007.  UC Davis obtained accreditation in non-

human DNA in July 2010 (the same month as the Schmidt trial). (Exhibit E, Email from Pamela 

Sale).  

D. Interview of Dr. Ketchum 

Before the Commission’s July 16, 2021, quarterly meeting, Ketchum responded to the 

allegations in a brief email.  (Exhibit F, 7/15/21 Email from Ketchum).  She also relayed her 

difficulty in supplying case records and related data requested by the Commission due to the 

passage of time and impact of various natural disasters in the Houston area.  The Panel interviewed 

Ketchum on December 3, 2021.  She stated her laboratory performed both human and animal DNA 

analysis and her clients consisted of both prosecutorial and defense representatives.  In the Schmidt 

case, her involvement began when she was contacted by the prosecutor who sought testing on dog 

hair related to the case. 
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Ketchum’s laboratory began conducting forensic analysis in 1995.  The laboratory 

performed both STR and mitochondrial DNA testing.  Ketchum explained that she tried to achieve 

accreditation on behalf of the laboratory but was unable to do so because she could not obtain the 

requisite proficiency testing in non-human DNA analysis. The analysts in her laboratory 

participated in external human DNA proficiency tests only.21  Ketchum claimed she made various 

attempts to contact USFWL to participate in their proficiency testing program but was never able 

to secure the tests. Her laboratory developed its own internal proficiency program but Ketchum 

concluded those tests would not be considered sufficient for ASCLD/LAB accreditation because 

they were developed internally and not by a third-party. Ketchum knew at the time of her testimony 

in the Schmidt case that Texas law required accreditation for DNA analysis but believed the 

ASCLD/LAB accreditation program was unattainable for a small, private lab such as hers. 

At the time of the Schmidt case, Ketchum’s laboratory was in the process of developing a 

local mitochondrial DNA database for animals.  However, she did not feel comfortable providing 

a statistic based on the available local data because she believed the database was insufficiently 

robust.  She acknowledged there were other published databases available containing far more 

data, but she declined to utilize any of them due to her concerns regarding canine population 

variations from region to region. Ketchum told the prosecutor that her recommended course of 

action would be to develop a local database for the purposes of providing a quantitative statement 

in this case, but the prosecutor did not want to expend resources on data collection.  Ketchum 

decided to testify, but without offering any statistical significance regarding her observations.  

At the close of the Panel’s interview, Ketchum apologized for any testimony she provided 

that was inadequate or unclear in expressing the limitations of her findings.  She stated that she 

 
21 While companies like CTS provide proficiency testing in many forensic disciplines, they did not offer non-human 
DNA proficiency tests. 
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did not intend to mislead the trier of fact when she testified that the DNA sequences were 

“identical” but in retrospect could see how the term could mislead a lay jury or judge.  

IV. COMMISSION FINDINGS 

A. Texas Requirement of Accreditation for DNA Testing 

The preamble to the 2005 enabling legislation establishing the Texas Forensic Science 

Commission (HB 1068) provided it was an act relating to the collection and analysis of evidence 

and testimony based on forensic analysis, crime laboratory accreditation, DNA testing, and the 

creation and maintenance of DNA records.   The same legislation amended Article 38.35 of the 

Texas Code of Criminal Procedure to provide that forensic analysis and expert testimony related 

thereto are not admissible if the crime laboratory conducting the analysis was not accredited.  

Nothing in the legislation, subsequent amendment or administrative rules, exempts non-human 

DNA testing from this requirement. Notwithstanding this observation, Article 38.35 governs the 

admissibility of evidence in criminal actions. It is the role of the trial judge as gatekeeper (not the 

Commission) to admit or exclude evidence—including testimony—under Article 38.35 of the 

Code.22 

B. Determination Regarding Professional Misconduct or Professional Negligence 

“Professional Misconduct” means the analyst or crime laboratory through a material act or 

omission, deliberately failed to follow a standard of practice that an ordinary forensic analyst or 

crime laboratory would have followed, and the deliberate act or omission would substantially 

affect the integrity of the results of a forensic analysis.  An act or omission was deliberate if the 

forensic analyst or crime laboratory was aware of and consciously disregarded an accepted 

standard of practice.23 

 
22 See, Kelly v. State, 824 S.W.2d 568 (Tex. Cr. App. 1992). 
23 37 Tex. Admin Code § 651.302 (7) (2020). 



   
 

   
 

13 

“Professional Negligence” means the analyst or crime laboratory through a material act or 

omission, negligently failed to follow a standard of practice that an ordinary forensic analyst or 

crime laboratory would have followed, and the negligent act or omission would substantially affect 

the integrity of the results of a forensic analysis.  An act or omission was negligent if the forensic 

analyst or crime laboratory should have been aware of an accepted standard of practice.24 

1. Finding of Professional Negligence Regarding Failure to Obtain Accreditation 

Article 38.35 is a rule of admissibility that requires the proper predicate objection and court 

ruling.  The trial court heard testimony from Ketchum outside the presence of the jury. Absent 

objection under Article 38.35, the court evaluated the testimony regarding the analysis under 

applicable scientific evidence standards (i.e., the Daubert standard)25 and found it was admissible. 

Ketchum was forthcoming in her admission under oath that her laboratory was not accredited.  

Interviews with Ketchum revealed her mistaken belief that her laboratory could not achieve 

accreditation as a practical matter due to the lack of available non-human DNA proficiency tests, 

and that only government labs were capable of achieving accreditation by ASCLD/LAB. While 

the Commission recognizes that her assumptions are not supported by information provided by 

ASCLD/LAB, there is insufficient evidence to conclude that her laboratory’s inability to obtain 

accreditation during the time period in question constitutes professional misconduct.   

Assessing professional negligence is necessarily difficult because it is a context-driven 

analysis that is dependent on the weight accorded to various factors.  The Commission recognizes 

the criminal justice system is not well-served by punitive oversight that discourages analysts from 

admitting mistakes for fear of adverse consequences.  Because the Commission’s core values 

 
24 37 Tex. Admin. Code § 651.302 (8) (2020).  
25See, Daubert v. Merrell Dow Pharmaceuticals, Inc. 509 U.S. 579 (1993).  See also, Kelly v. State, supra note 20. 
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include transparency and collaboration, members have always exercised restraint in using their 

discretion to issue a professional negligence finding. 

In this case, the Commission received unequivocal information from the accrediting body 

that accreditation in non-human DNA was available and attainable for any qualified laboratory at 

the time of the forensic analysis performed in the Schmidt case.  Whatever efforts Ketchum made 

to participate in the USFWL proficiency program fell short.  The Commission’s list of accredited 

laboratories contains a diverse range of laboratory sizes and types. While it is undoubtedly more 

challenging for a small laboratory to obtain accreditation, there are examples of Texas laboratories 

with as few as two people that have done so in other forensic disciplines. Accreditation is such a 

fundamental requirement that it is codified in Texas law as a predicate to the admission of forensic 

analysis and related testimony.  The Commission finds Ketchum was professionally negligent in 

failing to achieve accreditation for the laboratory before performing forensic analysis and offering 

related testimony. 

2. Finding of Professional Misconduct Regarding Testimony 

Ketchum’s trial testimony expanded considerably upon her written report issued earlier the 

same year.  The report concluded that “the evidentiary samples tested cannot be excluded as being 

from the known dog....” (Exhibit G, Ketchum DNA Report).  At trial she testified that the DNA 

sequences from the evidentiary items were “identical” to the reference samples, without providing 

any limitations regarding this qualitative statement or providing any quantitative statement (i.e., 

statistical weight) regarding the outcome of her comparison of the known dog profile to the 

evidentiary sample collected from the victim’s clothing.  
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Ketchum co-authored a paper in 2005 addressing the need for both qualitative and 

quantitative statements in the context of non-human DNA forensics.26 In pertinent part, the paper 

states the following:  

When interpreting forensic evidence…a qualitative and quantitative 
statement about the outcome of the analysis should be provided. The 
general approaches to these statements should be contained in the 
interpretation section of the SOP.  
 
Population data are required to estimate the frequency of alleles for 
each locus. The reference databases typically are comprised of 
samples of “unrelated” individuals that are conveniently acquired. 
Because inferences of rarity are based on the sample population 
analyzed and assumptions of relevance and representativeness are 
basic to identity testing, the reference population data used should 
be cited. The reference database needs to be defined with reference 
to how it was constructed. For example, dogs are not as mobile as 
their human counterparts and only a small percentage of dogs have 
offspring. In addition, veterinarians may describe a dog’s breed by 
the predominant breed features, even if there is evidence of a 
mixture. Thus, the assumptions of the database need to be disclosed. 
One can make assumptions on the estimates of inbreeding. 
However, access to population data can provide empirical 
information on the degree of inbreeding to effect better statistical 
estimates. The population data (i.e., the DNA profiles) should be 
made available upon request for review.  
 
When a comparison of DNA profiles derived from unknown and 
reference samples fails to exclude an individual as a contributor of 
the evidence sample or as biologically related, a statistical 
assessment and/or probabilistic reasoning are used to convey the 
significance of the finding. 
 

Because the case records maintained by the laboratory are no longer available, the 

Commission is unable to assess the quality of the data interpretation in the case. However, 

regardless of what the data show, a fact finder could easily be misled to believe that “identical 

DNA sequences” means the same thing as individual identification in the absence of clarifying 

 
26 See, Bruce Budowle, et. al., Recommendations for animal DNA forensic and identity testing, Int. J. Legal Med 
(2005) 119: 295-302. 
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information. Ketchum claims she was unwilling to provide a statistical weight in this case due to 

her concern that the internal local database had too few DNA profiles and other databases outside 

the region lacked reliability due to population variation.  She should have been similarly concerned 

that testifying without a quantitative statement regarding the significance of her findings 

contradicted established principles in mitochondrial DNA analysis and reporting.  If the available 

data were truly insufficient, the most prudent course would have been to decline to offer any 

qualitative assessment, much less one with a high risk of misleading the trier of fact. 

 The Commission finds the testimony of Ketchum in the Schmidt trial was incomplete and 

posed a substantial risk of misleading the trier of fact.  The Commission also finds Ketchum was 

aware of and consciously disregarded the accepted standard of practice as set forth in the peer-

reviewed article she co-authored. Ketchum’s testimony constituted professional misconduct 

because she was aware of and consciously disregarded an accepted standard of practice in failing 

to provide a quantitative statement about the outcome of her analysis. 

V. OBSERVATIONS AND RECOMMENDATIONS 

Dr. Ketchum is retired from the forensic DNA profession and her laboratory is no longer 

operational. Thus, the Commission has only one recommendation directly applicable to Dr. 

Ketchum. During her interview, Ketchum noted with sincerity that she did not intend to mislead 

the trier of fact in any way but could understand how a lay jury or judge might misunderstand her 

description of the reference and evidentiary samples as containing “identical DNA sequences,” 

mistaking the term for a statement of source attribution. The Commission recommends Dr. 

Ketchum consider working with the stakeholders to issue a correction and clarification regarding 

the testimony offered at trial. Accredited laboratories offer corrections as needed to meet their duty 
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to correct in circumstances where misleading information may have been provided. Dr. Ketchum 

could provide a similar correction/clarification in this case.  

The following expectations are offered as reminders to currently practicing forensic 

analysts in Texas. Analysts should:  

• Testify in a manner which is clear, straightforward and objective, and avoid 

phrasing in an ambiguous, biased or misleading manner.27 

• Prepare reports in clear terms, distinguishing data from interpretations and 

opinions, and disclosing any relevant limitations to guard against making invalid 

inferences or misleading the judge or jury.28 

• Present accurate and complete data in reports, oral and written presentations and 

testimony based on good scientific practices and valid methods.29 

• Not change a result or opinion during testimony without issuing a supplemental 

report, except where the change is occasioned by new information presented during 

testimony and not previously known by the expert.30   

  

 
27 See, 37 Tex. Admin. Code § 651.219(b)(10) (2020).  
28 Id. at § 651.219(b)(12) (2020). 
29 Id. at § 651.219(b) (13) (2020). 
30 See e.g., OSAC 2022-S-0013 Standard Guide for Testimony by Forensic Science Practitioners Offering Expert 
Testimony in Seized Drugs Analysis. 
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July 28, 2021 

 

 

Via e-mail to hotdoc2255@gmail.com and FedEx 

 

Melba Ketchum, Ph.D. 

646 Harris Ridge Drive 

Arlington, Texas 76002 

 

Re: Texas Forensic Science Commission Complaint No. 21.32; Harris County Public 

Defenders Office on behalf of defendant Theodore Schmidt 

 

Dear Dr. Ketchum:  

 

 At its July 16, 2021 quarterly meeting, the Forensic Science Commission (“Commission”) 

voted to accept the referenced complaint for investigation. The Commission will investigate 

whether the allegations in the complaint are supported. Specifically, the Commission will consider 

the allegation that you committed “professional negligence”1 or “professional misconduct”2 when 

performing forensic analysis3 and providing related testimony in the subject criminal action.  A 

copy of the complaint is enclosed with this letter. 

 

 Pursuant to Article 38.01 §4 of the Code of Criminal Procedure, the Commission shall 

investigate allegations of professional negligence or professional misconduct that would 

substantially affect the integrity of a forensic analysis conducted by a crime laboratory4 and issue 

a written report on its findings. 5  Complaint investigations are coordinated by a panel of 

Commissioners. Investigations ultimately result in the preparation and publication of a written 

 
1“Professional Negligence” means the forensic analyst or crime laboratory, through a material act or omission, 

negligently failed to follow the standard of practice that an ordinary forensic analyst or crime laboratory would have 

followed, and the and the negligent at or omission would substantially affect the integrity of the results of a forensic 

analysis.  An act or omission was negligent if the forensic analyst or crime laboratory should have been but was not 

aware of an accepted standard of practice.    
2 “Professional misconduct” means the forensic analyst or crime laboratory, through a material act or omission, 

deliberately failed to follow the standard of practice that an ordinary forensic analyst or crime laboratory would have 

followed, and the deliberate act or omission would substantially affect the integrity of the results of a forensic analysis.  

An act or omission was deliberate if the forensic analyst or crime laboratory was aware of and consciously disregarded 

an accepted standard of practice.   
3 "Forensic analysis" means a medical, chemical, toxicologic, ballistic, or other expert examination or test performed 

on physical evidence, including DNA evidence, for the purpose of determining the connection of the evidence to a 

criminal action, except that the term does not include the portion of an autopsy conducted by a medical examiner or 

other forensic pathologist who is a licensed physician. 
4 "Crime laboratory" includes a public or private laboratory or other entity that conducts a forensic analysis subject 

to this article. 
5 Tex. Code Crim. Proc. art 38.01 § 4(a)(3); Id. at § 4(b).  

mailto:hotdoc2255@gmail.com


 2 

report that must be approved by the full Commission.6 Commissioners Michael Coble, Ph.D., 

Bruce Budowle, Ph.D., and Mark Daniel, Esq. are the members appointed to the investigative 

panel. Commission investigations may include collection and review of documents, case records, 

review by subject matter experts, interviews with individuals involved in the incident and other 

action as appropriate.7 

 

 Commission staff will contact you in the coming weeks to establish a mutually convenient 

time for an interview with the panel. The Commission strongly encourages your input, and you 

are welcome to submit written materials and suggest individuals who are familiar with key issues 

in the complaint for interview by the panel. 

 

 The Commission’s investigative process may take several months to complete.  A final 

written report will be published on the Commission’s website at www.fsc.texas.gov after 

conclusion of the investigation.  The Commission will, within ten (10) business days of the 

issuance of any final investigative report, provide a copy of the report to any person or party that 

is the subject of the investigation.8  Investigative reports by the Commission that include adverse 

action against you may be appealed by submitting a Notice of Investigative Appeal form to the 

Commission office within thirty (30) days of the date you receive a copy of the final investigative 

report.9  A copy of the form will be included with your copy of any final investigative report.  Final 

investigative reports by the Commission that concern an individual not licensed by the 

Commission are governed by Chapter 2001 of the Government Code and the State Office of 

Administrative Hearings.10   

 

 If you have any questions regarding the process or to submit materials you believe will 

assist the Commission in evaluating the complaint, you may reach me directly at (512) 936-0661 

or via email at leigh.tomlin@fsc.texas.gov.   

 

       Sincerely,  

 

 

       Leigh M. Tomlin 

       Associate General Counsel 

 

encl. 

 

 

 

 

 
6 37 Tex. Admin. Code § 651.304 (2019). 
7 Id. at § 651.307 (2020). 
8 37 Tex. Admin. Code § 651.309(a)(1) (2020). 
9 37 Tex. Admin. Code § 651.309(a)(3) (2020). 
10 37 Tex. Admin. Code § 651.309(a)(4) (2020). 

http://www.fsc.texas.gov/
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EXHIBIT C



 

 

 

 

 

August 11, 2021 

 

 

Via e-mail to hotdoc2255@gmail.com 

 

Melba Ketchum, Ph.D. 

646 Harris Ridge Drive 

Arlington, Texas 76002 

 

Re: Texas Forensic Science Commission Complaint No. 21.32; Harris County Public 

Defender’s Office on behalf of defendant Theodore Schmidt 

 

Dear Dr. Ketchum:  

 

 Pursuant to its investigation in the matter referenced above, the Commission requests the 

following information: 

 

1. A copy of the case folder for the referenced complaint;  

 

2. Hard copy and electronic file of mitochondrial sequencing data from the hypervariable 

regions (HV1 and/or HV2) utilized at the time of the forensic analysis in the case; and 

 

3. Hard copy and electronic file of any other data accessed for comparison at the time of the 

forensic analysis (e.g., the underlying data in your database and the data against which you 

compared those data as discussed by you during your testimony). 

 

 If you have any questions regarding this request, you may reach me directly at (512) 936-

0661 or via email at leigh.tomlin@fsc.texas.gov.   

 

       Sincerely,  

 

 

       Leigh M. Tomlin 

       Associate General Counsel 

 

 

 

 

 

mailto:hotdoc2255@gmail.com
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EXHIBIT E



Monday, October 25, 2021 at 11:52:11 Central Daylight Time

Page 1 of 3

Subject: Re: Non-human DNA Accredita4on FSC 21.32
Date: Thursday, September 16, 2021 at 10:21:41 AM Central Daylight Time
From: Sale, Pamela
To: Leigh Tomlin
CC: Lynn Garcia, Robert Smith, Kennedy, Melissa
ADachments: image001.png, image002.png

Hi Leigh.
 
I’m probably best equipped to answer your ques4ons. I’m not the ”oldest” ANAB (ASCLD/LAB) employee 

😊

,
but I have been with the company longer than most.
 
I did listen to the last Commission mee4ng so I think I know the context for your ques4ons. I’ll give you the
general background that I know.
 
ASCLD/LAB
Exis4ng accredita4ons in 2010:

accredited the TX Park & Wildlife Laboratory at least as far back as Sept. 2006 in Biology (non-human
DNA) under the Legacy program
accredited the Na4onal Fish & Wildlife Laboratory at least as far back as June 2007 in Biology (non-
human DNA) under the Legacy program
accredited the UC Davis Veterinary Gene4c Laboratory at least as far back as July 2010 in Biology (DNA-
Nuclear and DNA-Mitochondrial, both limited to test items from animals) under the Interna4onal
program

 
ASCLD/LAB only accredited laboratories that met the defini4on of “crime/forensic laboratory”, which was “a
laboratory (with at least one full-4me scien4st) which examines physical evidence in criminal maders and
provides opinion tes4mony with respect to such physical evidence in a court of law.”
 
ANAB and FQS
I’m not sure what either of these accredi4ng bodies did back in 2010 related to non-human DNA. I would be
surprised if ANAB would have declined to offer accredita4on for non-human DNA had an applicant lab
inquired, as this would have been an opportunity to grow their forensic program. ANAB did not acquire FQS
un4l 2011.
 
Let me know if you have specific ques4ons and I will try to answer them. If you want to set up a call, that is
fine too.
 
PamPam
 
__________________________
 

Pam Sale | ANAB 
Vice President, Forensics
ANSI Na4onal Accredita4on Board
Milwaukee | D.C. | Cary | Fort Wayne
Tel: 414.501.5361 | psale@anab.org
ANAB Forensic Accredita4on - www.anab.org
ANAB Training - www.anab.org/training

mailto:psale@anab.org
https://anab.ansi.org/forensic-accreditation
https://anab.ansi.org/training
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__________________________

 

signature_283828676

 

Confiden4ality No4fica4on: All messages, including adachments, sent from this address are for business purposes only and should be
considered to be confiden4al and privileged informa4on intended for the sole use of the designated recipient(s). Any unauthorized
forwarding or distribu4on of this informa4on, without consent is prohibited. If you have received this message by mistake and are not the
intended recipient, please no4fy the sender by reply mail and please destroy this message and all copies of this message.

 
 

From: Leigh Tomlin <Leigh.Tomlin@fsc.texas.gov>
Date: Thursday, September 16, 2021 at 9:35 AM
To: "Kennedy, Melissa" <mkennedy@anab.org>
Cc: Lynn Garcia <Lynn.Garcia@fsc.texas.gov>, Robert Smith <Robert.Smith@fsc.texas.gov>, "Sale,
Pamela" <psale@anab.org>
Subject: Re: Non-human DNA Accredita4on FSC 21.32
 
Thank you, Melissa!
 
Leigh M. Tomlin
Texas Forensic Science Commission
(512) 936-0661
 

From: Kennedy, Melissa <mkennedy@anab.org>
Date: Thursday, September 16, 2021 at 9:27 AM
To: Leigh Tomlin <Leigh.Tomlin@fsc.texas.gov>
Cc: Lynn Garcia <Lynn.Garcia@fsc.texas.gov>, Robert Smith <Robert.Smith@fsc.texas.gov>, Sale,
Pamela <psale@anab.org>
Subject: FW: Non-human DNA Accredita4on FSC 21.32

Hello Leigh,
 
I’ve cc’d Pam on the email and I think she can give you the ASCLD/LAB history.  Uncertain about ANAB legacy
accredita4on…
 
Melissa
 
__________________________
 

Melissa Kennedy | ANAB 
Director of AccreditaKon - Forensics
ANSI Na4onal Accredita4on Board
Milwaukee | D.C. | Cary | Fort Wayne
Desk: 414-501-5367 | mkennedy@anab.org
Cell:   804-393-0830
www.anab.org

mailto:mkennedy@anab.org
http://www.anab.org/
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Accredita4on Related Training - www.anab.org/training
__________________________

 
 
From: Leigh Tomlin <Leigh.Tomlin@fsc.texas.gov> 
Sent: Wednesday, September 15, 2021 11:19 AM
To: Kennedy, Melissa <mkennedy@anab.org>
Cc: Lynn Garcia <Lynn.Garcia@fsc.texas.gov>; Robert Smith <Robert.Smith@fsc.texas.gov>
Subject: RE: Non-human DNA Accredita4on FSC 21.32
 
Hi, Melissa. 
 
Hope all is well.  We’re working on a case involving non-human DNA analysis where the evidence and
tes4mony were presented at a July 2010 trial.  Do you know who can talk to that might be familiar with what
op4ons were available for non-human DNA accredita4on at that 4me?
 
Thank you,
 
Leigh
 
 
Leigh M. Tomlin
Associate General Counsel
Texas Forensic Science Commission
1700 North Congress, Suite 445
Austin, Texas 78701
(512) 936-0661(direct)
(512) 936-0770 (main)
www.fsc.texas.gov
 

         
 
 

http://www.anab.org/training
mailto:Leigh.Tomlin@fsc.texas.gov
mailto:mkennedy@anab.org
mailto:Lynn.Garcia@fsc.texas.gov
mailto:Robert.Smith@fsc.texas.gov
http://www.fsc.texas.gov/


EXHIBIT F



Fwd: Reply to panel

Dr. Melba Ketchum <hotdoc2255@gmail.com>
Fri 7/16/2021 7:55 AM
To:  Kathryn Adams <Kathryn.Adams@fsc.texas.gov>

1 attachments (121 KB)
resume_current_15_website-1.pdf;

---------- Forwarded message ---------

From: Dr. Melba Ketchum <hotdoc2255@gmail.com>

Date: Thu, Jul 15, 2021, 8:20 AM

Subject: Reply to panel

To: Kathryn Adams <Kathryn.Adams@fsc.texas.gov>


Kathryn,,

Please forward the statement and attachment  below to the panel. Also, please confirm receipt. Thanks in advance.

Dear panel,

I swear the following to be true to the best of my recollection. I refute any and all claims in this complaint. First, I am and have been retired since the
end of 2012. I no longer work in the field of forensic science. I have no plans to return to the discipline. When our lab was doing case work, we were
on the cutting edge of forensic testing. We handled both human and animal mixed cases as well as animal cases. We coauthored a paper on human
forensic testing using array technology. All testing for the paper below was performed in our laboratory.

Robert Pomeroy1, George Duncan2, Bulbin Reeder3, Elen Ortenberg4, Melba Ketchum5, Hannah Wasiluk5, and Dennis Reeder3, A Low Cost, High-
Throughput, Automated SNP Assay for Forensic Human DNA Applications. Analytical Biochemistry. 2009 Jul 29. [Epub ahead of print] 


I was an active member of AFDAA and was treasurer at one point as well as attended other forensic meetings and workshops. Please see my attached
CV.

Prior to this case, we were told we couldn't become accredited by ASCLAD because there was no ASCLAD certified proficiency test provider for animal
testing. At the time, we operated under ASCLAD guidelines and performed the human proficiency test from the ASCLAD certified provider, CTS, as a
substitute as well as in house proficiency tests for analysts. I won't state all of the ASCLAD regulations we followed because I'm sure you are aware if
them. I strongly agreed that accreditation was necessary after visiting a substandard lab previously on a case and coauthored the following peer
reviewed paper:

mailto:hotdoc2255@gmail.com
mailto:Kathryn.Adams@fsc.texas.gov


Bruce Budowle1, Paolo Garofano2, Andreas Hellman3, Melba Ketchum4, Sree Kanthaswamy5, Walther Parsons6, Wim van Haeringen7, Steve Fain8, and
Tom Broad9  , Recommendations for Animal DNA Forensic and Identity Testing. Int. J. Leg. Med. (2005) 


At some point much later, after this paper published, I heard that the Fish and Wildlife Lab in Ashland, OR was providing an animal proficiency test. I
was never told that they allegedly had already implemented a proficiency test, much less was invited to participate. Even though they were not
officially listed as a certified provider, I immediately contacted them and asked to participate. I was informed that they would put me on the list and
contact me when the test would ship. It was not as if they weren't aware of my lab since I had been an invited speaker at the Fish and Wildlife lab in
2004 on animal forensics and the need for proper procedures, including proficiency testing:

Invited  Speaker,  NWAFS  (Northwest  Association  of Forensic  Science)  Meeting,  October  2004, Ashland, Oregon.   


I didn't receive notification after waiting several months so I called again and was told the test hadn't shipped yet, but I would be notified. It was very
upsetting when some time later, I learned that the test shipped but we weren't included. That set our lab back, timing wise, in our quest for
accreditation. The letter from UCD states that they received accreditation in July of 2010. If they had performed the testing in this criminal case instead
of our lab, they would not have been accredited either at the time of testing! They didn't receive their accreditation until July of 2010, the same month
the trial was held. Testing would have been completed well before the trial date so they would not have had their accreditation either. 

As far as the lack of statistics provided in this case, there was a valid reason for it. We had established an in house mitochondrial DNA database for
dogs using random unrelated dogs and dogs from the local animal shelter. When a database for dogs was published, our database varied statistically
to the point I was very uncomfortable citing statistics. I spoke with the prosecution in this case, voicing my concerns that using the published database
could be inaccurate for local dogs and suggested that he collect some local samples.. I told him the cost would be less than for the forensic samples
but I felt it was necessary. He declined so I told him I would not cite statistics, less they be inaccurate for the Houston area. I felt it was always
important to err on the side of caution in forensics. 

Should the panel decide to send this for further investigation, I can provide witnesses in support of this statement.

I apologize for the lack of formal response, but I'm having to write this on my phone since my computer has to have it's data restored. The Texas
storm destroyed my home. I waited until the last minute,  hoping I would have my computer back.

Sincerely,
Dr. Melba S. Ketchum
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