[AGREEMENT] BETWEEN
[NAME OF TEXAS NDIS PARTICIPATING LABORATORY]
AND
[NAME OF PARTNER LAW ENFORCEMENT AGENCY]

FOR PARTICIPATION IN THE STATE OF TEXAS FORENSIC RAPID DNA PROGRAM

1. PURPOSE

a. The purpose of this [AGREEMENT] is to document the agreed responsibilities and functions of the signatory Parties for the establishment of a Forensic Rapid DNA Program (hereinafter referred to as "Program") which will involve the application of a Rapid DNA instrument/System on casework reference and/or forensic samples. This may include operation of a Rapid DNA instrument/System in the National DNA Index System (NDIS) Participating Laboratory, in a Rapid DNA partner agency, or in a temporary/mobile location. The NDIS Participating laboratory must have Rapid DNA included in its scope of accreditation and utilize the Rapid DNA instrument/system in accordance with its validation and standard operating procedures. 

b. Nothing in this [AGREEMENT] shall be construed as superseding or interfering in any way with other agreements or contracts entered into between the Parties, whether prior to or subsequent to the signing of this [AGREEMENT].

c. This [AGREEMENT] is not intended, and should not be construed, to create any right or benefit, substantive or procedural, enforceable at law or otherwise among or against any of the Parties, their parent agencies, the United States, or the officers, employees, agents, or other associated personnel thereof.


2. PARTIES
a. This [AGREEMENT] is entered into by the [NDIS Participating Laboratory] (hereinafter, referred to as “NDIS Participating Laboratory”) and the [Partner Agency] (herein referred to as “Partner Agency”), (hereinafter, referred to jointly as “the Parties” or individually as “Party.”
b. The                 of the NDIS Participating Laboratory is responsible for administering this [AGREEMENT] for the NDIS Participating Laboratory. The
	
	
	



is responsible for administering this [AGREEMENT] for the Partner Agency.
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3. AUTHORITIES
The Parties enter this [AGREEMENT] pursuant to Texas Government Code SUBCHAPTER G. DNA DATABASE SYSTEM.

[bookmark: _Int_vvmR5wsD][bookmark: _Int_qGUqILcz]These authorities, together with the internal policies and procedures of each entity named in this [AGREEMENT], define the basis for each entity to enter into this [AGREEMENT] and jointly to support the formation and operation of the Program.
[bookmark: _Int_YLYEqv75]This [AGREEMENT] is not intended to, and does not create, any legal obligations binding under any law of the United States or the State of Texas.
4. BACKGROUND INFORMATION
[bookmark: _Int_JVvNGzzL]The Federal Bureau of Investigation (FBI) sponsors the Combined DNA Index System (CODIS), which is the software that supports a tiered (local, state, and national) system of DNA databases. A multitude of qualifying federal, state and local forensic laboratories maintain CODIS databases corresponding to their appropriate tier. The FBI provides the CODIS software, which includes database and networking capabilities, to these participating laboratories, as well as training, installation, user support and software upgrades at no cost. This system is designed to assist law enforcement in the identification of individuals through the exchange and comparison of DNA profiles developed from legally collected samples. Pursuant to the Federal DNA Identification Act of 1994, codified at 34 U.S.C. §12592 et seq (hereinafter “the Act”), the FBI established and maintains the National DNA Index System (NDIS). NDIS is the national level tier of CODIS that contains the DNA profiles contributed by all participating laboratories, who enter into agreements with the FBI to comply with the Act.

The NDIS Participating Laboratory has established the Program, which will involve the operation of an NDIS approved Rapid DNA System or instrument in a Rapid DNA partner agency facility or temporary/mobile facility that is recognized under the scope of accreditation of the NDIS Participating Laboratory.

The NDIS Participating Laboratory is the lead agency for the Program which has been established with the Partner Agency pursuant to the FBI’s Quality Assurance Standards for Forensic DNA Testing Laboratories, which includes the validation of modified Rapid DNA analysis for a program that includes testing of forensic samples.

The Partner Agency with approval from the NDIS Participating Laboratory will house an NDIS-approved Rapid DNA instrument/System to operate in conjunction with and under the scope of the accreditation of the NDIS Participating Laboratory and will use the approved Rapid DNA instrument/System and Forensic Rapid DNA cartridges/chips to analyze forensic (crime scene) DNA samples and/or casework reference samples. Both the instrument/system and the cartridges/chips must be approved. The NDIS Participating Laboratory and Partner Agency will participate in the Program to search forensic DNA records in CODIS in accordance with all applicable federal and state laws, FBI’s Quality Assurance Standards for Forensic DNA Testing[footnoteRef:1]Laboratories￼, NDIS Operational[footnoteRef:2]Procedures￼, and NDIS Participating Laboratory and/or Partner Agency internal Program procedures. [1:  Available at https://le.fbi.gov/science-and-lab/biometrics-and-fingerprints/codis]  [2:  Available at https://le.fbi.gov/science-and-lab/biometrics-and-fingerprints/codis
] 


5. SPECIFIC RESPONSIBILITIES
The FBI has granted the NDIS Participating Agency an unlimited sublicense to use the CODIS software for the searching of eligible DNA records. Access by the NDIS Participating Laboratory to the CODIS software and the DNA Records and analysis will comply with the limited access and disclosure provisions of the Act (34 U.S.C. § 12592(b)(3)) and will remain within the control of the NDIS Participating Laboratory. The Partner Agency will not have access to or use of the CODIS software and/or DNA Records and analysis contained within. The generation of DNA data and/or a DNA database for dissemination beyond the purposes authorized by this [AGREEMENT] shall be considered an unauthorized use of the CODIS software.
It is the intent that the exchange of information set forth in this [AGREEMENT] will be conducted at the unclassified level. Classified information will neither be provided nor generated under this [AGREEMENT].

Specifically, the NDIS Participating Agency shall:

a. Have the ability to receive Forensic Rapid DNA data (including raw data) and other required case documentation over a secure network from the Partner Agency.

b. Establish procedures for the approval of locations, configuration, and initial compliance for the operation of a Forensic Rapid DNA Program.

c. Provide and/or oversee training.

d. Establish the following roles, responsibilities, information technology requirements, and sample acceptance criteria as outlined Standard 19 of the FBI's Quality Assurance Standards for Forensic DNA Testing Laboratories:
i. Laboratory Rapid DNA Administrator, who will be accountable for the administration and security of the laboratory’s Rapid DNA partner agency Program.
ii. [INSERT AND DEFINE ADDITIONAL LABORATORY ROLES AS NEEDED]
iii. [INSERT AND DEFINE INFORMATION TECHNOLOGY REQUIREMENTS]
iv. [INSERT AND DEFINE SAMPLE ACCEPTANCE CRITERIA]
v. [INSERT AND DEFINE KEY POINTS OF CONTACT]

The Partner Agency shall:

a. Only use NDIS approved Rapid DNA instruments/Systems and Forensic Rapid DNA cartridges/chips to perform Rapid DNA analysis on forensic DNA samples.

b. Maintain and operate the Rapid DNA instrument(s)/System(s) in accordance with manufacturer and/or laboratory requirements.
c. Designate and certify that the Forensic Rapid DNA Lead Operators and Forensic Rapid DNA Operators have successfully completed the NDIS Participating Laboratory’s training program. In the event there is a vacancy in the Lead Operator position or if the Partner Agency’s Forensic Rapid DNA operations are suspended, the Partner Agency must notify the NDIS Participating Laboratory within five (5) calendar days.
d. Abide by the NDIS Participating Laboratory’s determination of what constitutes an eligible forensic DNA record.

e. Have adopted and implemented the NDIS Participating Laboratory’s policies and procedures that are required by the Laboratory’s ISO 17025 accreditation, the FBI’s Quality Assurance Standards for Forensic DNA Testing Laboratories, and any applicable state laws or administrative rules governing accreditation and licensure.

f. Ensure secure transfer of the Forensic Rapid DNA records (including raw data) and other required case documentation over a secure network to the NDIS Participating Laboratory in accordance with the Parties Security Policies, State and/or Federal law, and the Forensic Rapid DNA Program procedures.

g. Ensure that a mechanism that includes different items and/or A-swab/B-swab from the same item is in place to associate forensic Rapid DNA samples with other DNA samples from the case that may be submitted to the laboratory.

h. Provide critical case documentation with the Forensic Rapid DNA data upon submission to the NDIS Participating Laboratory. Case documentation for determining CODIS eligibility must include case synopsis, description of how the evidence is crime scene evidence and how the evidence is attributed to the putative perpetrator of the crime, description of the evidence sample(s) processed using the Rapid DNA instrument/System, and data generated by the Rapid DNA instrument/System including the raw data.

i. Maintain all electronic and/or paper records associated with the Program in accordance with the retention periods required by applicable state and local laws and/or policies and procedures.

j. Have and follow a documented evidence control program to ensure the integrity of physical evidence.

k. Have a facility that is designed to ensure the integrity of the evidence and the Forensic Rapid DNA processing.
l. Successfully complete the NDIS Participating Laboratory’s documented training program. 

m. Maintain a Rapid DNA instrument/System in a secured area and access shall be limited to personnel designated by agreement of both Parties.

Both Parties Agree:
a. The Parties will comply with all applicable provisions of article 38.01 Tex. Code Crim. Proc relating to the duties of the Texas Forensic Science Commission ("Commission") including but not limited to accreditation and licensure, as well as any applicable administrative rules adopted by the Commission.

b. The Parties will review and make appropriate changes, if any, to their privacy compliance documents to reflect the implementation of this [AGREEMENT] so as to ensure privacy risks are appropriately mitigated.

c. Each Party that discloses and/or uses personally identifiable information (PII), pursuant to this [AGREEMENT] will make reasonable efforts to ensure that the information disclosed and/or used is accurate, relevant, timely, and complete.

d. In the event that either Party becomes aware of any inaccuracies in information received from the other Party pursuant to this [AGREEMENT], the information recipient will promptly notify the information provider so that corrective action can be taken.

e. Each Party will immediately report to the other Party each instance in which information received from the other Party is used, disclosed, or accessed in an unauthorized manner (including any information losses or breaches).

f. Notwithstanding any other provision in this [AGREEMENT], in the event that the NDIS Participating Laboratory or Partner Agency receives a request pursuant to its public access laws (Texas Public Information Act) the civil or criminal discovery process, or other judicial, legislative, or administrative process, to disclose information concerning the subject of this [AGREEMENT], the Parties will immediately notify the FBI prior to the release of information. This provision survives the termination of this [AGREEMENT].

6. EFFECT OF THIS [AGREEMENT]

a. This [AGREEMENT] is not an obligation or commitment of funds, nor a basis for the
transfer of funds but rather is a basic statement of the understanding between the Parties of the matters described herein. Expenditures by each Party will be subject to its budgetary processes and to the availability of funds and resources pursuant to applicable laws, regulations, and policies. The Parties expressly acknowledge that the language in this [AGREEMENT] in no way implies that funds will be made available for such expenditures.

b. This [AGREEMENT] does not constitute an agreement for either Party to assume or waive any liability or claim under any applicable federal or state law.

c. This [AGREEMENT] is not intended to be enforceable in any court or administrative forum. The Parties will seek to resolve any disputes regarding this [AGREEMENT] by mutual consultation.
7. EFFECTIVE DATE, ADMINISTRATION, AND TERMINATION

a. This [AGREEMENT], consisting of seven (7) sections, shall become effective when executed by both Parties and shall continue in force until terminated in accordance with the provisions hereof. This [AGREEMENT] may be modified at any time with written consent of both Parties.

b. The NDIS Participating Laboratory may terminate this [AGREEMENT] immediately if the Partner Agency is found in violation of any of the provisions of the software sublicense. In the event this [AGREEMENT] is terminated, the Partner Agency shall immediately return all Program materials provided by the NDIS Participating Laboratory to the NDIS Participating Agency.

c. This [AGREEMENT] may be terminated, with respect to either Party, at any time, upon written notice of termination to the other Party. The Party desiring to terminate this [AGREEMENT] will provide such written notification to the other Party at least thirty (30) calendar days prior to termination. Such notice will be the subject of immediate consultation by the Parties to decide upon the appropriate course of action.

The preceding seven (7) sections represent the understandings reached between the State of Texas NDIS Participating Laboratory and the Partner Agency.

FOR [NDIS PARTICIPATING AGENCY]




[PRINTED NAME, TITLE, AGENCY]	Date

[bookmark: Blank_Page]
FOR [PARTNER AGENCY]



[PRINTED NAME, TITLE, AGENCY]	Date
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