J. M. LUCKEY ET AL. V. C. B. SHORT.
Cause Number 4
Court of Civil Appeals for the First Supreme Judicial District of Texas at Galveston
From the 123rd Judicial District Court, Shelby County, Hon. Jas. I. Perkins
[1 Tex. Civ. App. 5, 20 S.W. 723 ]

WILLIAMS, ASSOCIATE JUSTICE.—Appellee was elected county attorney of Shelby
County at the election of 1890.

On the Monday following the election the

Commissioners Court met, canvassed the returns, estimated the results, and declared
that appellee had been duly elected as county attorney. The county judge issued to him
a proper certificate of his election. The court being still in session, appellee appeared
before it with his bond and asked that it be approved. The court informed him that
November 29 following had been fixed as the day when the court would assemble and
consider bonds of all county officers, including his. He asked the members of the court
if they had any objections to his sureties, and was informed that they had none. He
then inquired if they objected to the form of the bond, to which they replied that "they
had not got to that yet."
Appellee insisted that they act upon his bond, which they declined to do before
November 29, unless the incumbent of the office consented. He declined to consent,
and the court finally refused to act upon the bond sooner than the time fixed.
Appellee thereupon brought suit before the District Court, then in session, for
a mandamus to compel the commissioners and county judge to convene and approve

or disapprove his bond.
After the notice to the county judge and commissioners, and a hearing, the court
granted a peremptory mandamus, requiring them to assemble at a time fixed, as a court,
and to approve or disapprove the bond. From this judgment they here prosecute their
appeal.
The first proposition in appellant’s brief asserts that the District Court had no
jurisdiction to grant the writ.
1.

Because the amount in controversy is not sufficient.

2.

Because the act sought to be enforced involved the exercise of judicial

discretion committed by law to the county judge and Commissioners Court.
The amount in controversy does not control the jurisdiction in this case.
Besides, the County Court in Shelby County has no civil jurisdiction.
The proposition that the calling together of the Commissioners Court and the
acting upon the bonds of officers involves the exercise of judicial power by the county
judge and Commissioners Court, not subject to control by the District Court, does not
raise a question of jurisdiction, but one as to proper exercise of power.
We are not prepared to hold that the District Court would not have the power,
in a proper case, to compel, by mandamus, the Commissioners Court to pass upon an
official bond, which the law makes it their duty to approve or disapprove. And the
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question remains, were the facts presented in this case sufficient to warrant the exercise
of this power?
While it is made by law the duty of the Commissioners Court to approve the
bond of the county attorney, no time is fixed at or within which this shall be done. Rev.
Stats., art. 248.
We have not been able to find any provision fixing the time when the county
attorney must qualify, and none is referred to in the briefs. The approval of the bond
is required to be the act of the Commissioners Court. To act as a court, the
commissioners must assemble from different parts of the county, at the place fixed by
law for the holding of such court. They have many other duties to perform, and it is
absolutely necessary that they be clothed with some discretion with regard to fixing the
time for meeting and discharging them. So long as they are not shown to be abusing
this discretion, by failing or refusing to do some act enjoined upon them by law, or by
denying or withholding some right to which the law entitles a party, they should not be
interfered with by mandamus.
In this case, all that is shown against them is their refusal to act upon appellee’s
bond at the same session at which they canvassed the election returns, with the
statement that they would act upon it at another day, which they had fixed for the
consideration of bonds of county officers.

3

It does not appear that appellee was in any danger of losing his office by the
delay; and while no reason is shown why the court might not have acted upon his bond
when it was first presented, we can not say that any such apparent abuse of authority or
exercise of unwarranted power on the part of the Commissioners Court is shown as to
call for any explanation. The delay in getting possession of his office, to which appellee
was forced to submit, must be treated as incident to the right of the court to set, within
reasonable limits, the time when it will meet and perform its functions, when such time
is not fixed by law.
This decides the only questions in the case which are necessary to a disposition
of it. The judgment will be reversed, and judgment rendered here in favor of
appellants.
Reversed and rendered.
Delivered October 11, 1892.
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