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The gpplicant is a public relations firm which requested documents from Judge W. Reed Leverton of the
383 Digtrict Court relating to aformer associate judge, Donad L. Williams.

The associate judge retention committee of the El Paso Council of Judgeswas charged by the council with
meaking arecommendationonwhether Mr. Williams should be retained in hispositionasanassociatejudge.
The committee requested and recelved commerts from the family law community on that issue, and
gpparently promised that the commentswould be confidentia.  During the course of the retention review,
agroup of judgeswho were aware of the content of the comments reported alegations of misconduct by
the associ ate judge to the State Commission on Judicid Conduct. The commissonpublicly stated thet his
“Ingppropriate comments about women congtitute conduct that is unbecoming of a judge and reflect an
insengitive attitude about women that should not be tolerated from any member of the judiciary.” The
associate judge was later terminated by the Council of Judges as a result of the dleged misconduct.

The gpplicant requested correspondence and commentsreceived by the committee asaresult of the public
solicitationof comments. Judge L evertondeclined to submit the documentsto the gpplicant, but
did submit themto this committeefor in camera review. Thewithheld documentsconsist of 16 |lettersfrom
members of the bar (the “comment letters’). Some of those letters contain favorable comments. Others
are unfavorable; some of those revea details of highly embarrassingincidentsinvavingthe associatejudge’ s
behavior towards femde attorneys and femde litigants, someinvolve dlegations of financid conflicts of
interest, and some involve alegations of ingppropriatejudicid conduct. The other withheld document that
is responsive to the request is a letter to Judge Leverton from an attorney member of the retention
committee; it reports on the actions of the committee regarding the retention issue (the “report”). The
report islabeled “PRIVILEGED AND CONFIDENTIAL COMMUNICATION.”

All of the documents are “judicid records’ within the definition of Rule 12.2(d). Judge Leverton clamed
the comment | etters were exempt fromdisclosure under Rule 12.5(c), (e), (i), and (k). Wehavebeengiven
no informationthat the comment lettersare part of the personnel records of Mr. Williams, or that they are
records relating to an gpplication for employment. Similarly, it is not clear whether the author of the
committee report wrote it as lega counse to the Council of Judges or as a member of the retention



committee, or both. Accordingly, we will not at this time consider the exemptions under Rule 12.5(c), or
(e), or any alegations of attorney client privilege.

Rule 12.5(k) provide in pertinent part the following exemption:

“(K) Investigations of Character or Conduct. Any record relating to an investigation of
any person’s character or conduct, unless:

(2) the record is requested by the person being investigated; and
(2) release of the record, in the judgment of the records custodian, would not
impair the investigation.”

These records have not been requested by the associate judge. Thus, they are exempt if they condtitute
“any record relaing to an investigation of any person’s character or conduct.” (Emphess added). The
comment lettersand the report dl rel ated to aninvestigationof the associate judge’ s character or conduct,
and thus fdl within the Rule 12.5(k) exemption.

Rule 12.5(k)’s exemption promotes the public interest in insuring that investigations of any person’s
character or conduct remain confidentia, in order to insure that witnesses do come forward to testify
without fear of disclosure of identifying facts and of retribution. Because of the assurance of confidentidity,
these witnesseswere willing disclose very specific and very embarrassing incidentsconcerningajudge who
had power to retaiate againg them and their dlients. Public policy has been served by promoation of the
full disclosure of improper conduct and the prompt resolution of valid complaints.

Judge Leverton dso cited Rule 12.5(i)’ s exemption, which provides in pertinent part as follows:

“@) Information Confidential Under Other Law. Any record that is confidentia or
exempt fromdisclosure under astateor federal condtitutiond provison, statute or common
law, ..."

The comment letters would be confidentid under this exemption aswell. They contain highly intimete or
embarrassing facts related by witnesses who were victims of the described conduct, and the publication
of those facts would be highly objectionable to a reasonable person. See, e.g., Morales v. Ellen, 840
SW.2d 519 (Tex. Ct. App.—El Paso 1992, writ denied), and Industrial Foundation of the South v.
Texas Industrial Accident Board, 540 SW.2d 668, 680 (Tex.1976), for cases discussing a Smilar
exemption under the Public Information Act.

We susgtain the denia of access to the comment letters and the committee report under the exemptionsin
Rule 12.5(i) and (k).



