
 

SCAC MEETING AGENDA 

December 5, 2014 

9:00 a.m. 

 

Location: Texas Association of Broadcasters 

  502 E. 11
th

 Street, # 200 

  Austin, Texas  78701 

512-322-9944 

 

1. WELCOME (Babcock) 

 

2. STATUS REPORT FROM CHIEF JUSTICE HECHT 

Chief Justice Hecht will report on Supreme Court actions and those of other courts related to 

the Supreme Court Advisory Committee since the October 2013 meeting.  Chief Justice 

Hecht may refer new issues for the committee’s study. 

 

3. COMMENTS FROM OTHER TEXAS SUPREME COURT JUSTICES 

4. WAYS TO IMPROVE THE CIVIL JUSTICE SYSTEM 

The order of these speakers may be adjusted based on their availability. 

 
 1) S. Jack Balagia, General Counsel- Exxon/Mobil: “Views of Corporate Counsel” 

 

 2) Wayne Fisher, Partner and Founder - Fisher Boyd Johnson & Hugenard LLP: 

“Requests For Admissions And Things of Interests To The Plaintiffs’ Bar” 

 

 3) Peter Vogel, Partner - Gardere, Wynne Sewell LLP: “All Things Electronic” 

 

 4) Bruce Bower, Deputy Director - Texas Legal Services Center: “Views Relating 

To Legal Services For The Poor” 

 

 5) Nelson Mock, Human Rights Coordinator & Managing Attorney - Texas 

RioGrande Legal Aid: “Views Relating To Legal Services For The Poor” 

 

 6) Kent Sullivan, Partner, Sutherland Asbill & Brennan LLP - “Spoliation” 

 

 7) Judge Tracy Christopher, 14
th

 Court of Appeals 

  (a) “Motions for New Trial and Mandamus Review” 

 

 8) William Dorsaneo, Professor - SMU Dedmon School of Law - “Revision of the 

Texas Rules of Civil Procedure – The Recodification Project” 

 

 9) Kyle Schnitzer, Attorney - Jim Adler & Associates 

  (b) “Jim Adler correspondence dated March 25, 2014 re: Request for New 

Ethics Rule Regarding Lawyer Advertising” 

 

 10) Don Jackson, President – Texas-ABOTA: “Civility Oath Bill” 

 

 11) Kathryn Murphy, Vice Chair - Family Law Bar: “Views Relating To Family Law” 
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Shanna Dawson

From: Sullivan, Kent <Kent.Sullivan@sutherland.com>
Sent: Thursday, December 04, 2014 2:35 PM
To: undisclosed-recipients
Subject: SCAC - Spoliation Issue
Attachments: 2014-09 Rule 37.pdf; Spoliation 9-30-14.docx

Just FYI ‐ I thought I would forward 2 documents as background information for the 
anticipated discussion of spoliation (attached).   
 
They are (1) the current draft of the relevant federal rule, Fed.R.Civ.P. 37(e), and (2) the Texas 
Pattern Jury Charge section on spoliation (not yet published). 
 
Best regards, 
 
KCS 
 
 

Kent C. Sullivan | Partner 
 

 
 
Sutherland Asbill & Brennan LLP 
One American Center  
600 Congress Avenue, Suite 2000 | Austin, TX 78701-3232 
512.721.2664 direct | 713.654.1301 facsimile 
 
1001 Fannin Street, Suite 3700 | Houston, TX 77002-6760 
713.470.6122 direct | 713.654.1301 facsimile 
Kent.Sullivan@sutherland.com | www.sutherland.com 
Biography | Download vCard 

 
 
This e-mail message is intended only for the personal use of the recipient(s) named above. This message may be an attorney-client 
communication and as such privileged and confidential. If you are not an intended recipient, you may not review, copy, or distribute this 
message. If you have received this communication in error, please notify us immediately by e-mail and delete the original message. Unless 
otherwise expressly indicated, any tax advice contained in this communication (including any attachments) is not intended or written to be 
used, and cannot be used, for the purpose of avoiding any penalties that may be imposed under federal, state or local tax law. 



Agenda E-19 (Summary)
Rules

September 2014

SUMMARY OF THE

REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the Judicial
Conference:

1. Approve the proposed revisions of Official Bankruptcy Forms 3A, 3B, 6 Summary, 17 (to
become 17A), 22A (to become 22A-1, 22A-1Supp, and 22A-2), 22B, and 22C (to
become 22C-1 and 22C-2), and new Forms 17B and 17C, to take effect on December 1,
2014. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . pp. 6-8

2. Approve the proposed amendments to Civil Rules 1, 4, 16, 26, 30, 31, 33, 34, 37, and 55,
and a proposed abrogation of Rule 84 and the Appendix of Forms, and transmit these
changes to the Supreme Court for consideration with a recommendation that they be
adopted by the Court and transmitted to Congress in accordance with the law.. . pp. 13-18

The remainder of this report is submitted for the record and includes the following items
for the information of the Judicial Conference:

< Federal Rules of Appellate Procedure. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . pp. 2-6
< Federal Rules of Bankruptcy Procedure.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . pp. 8-13
< Federal Rules of Civil Procedure. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . p. 18
< Federal Rules of Criminal Procedure.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . pp. 18-20
< Federal Rules of Evidence. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . p. 21

NOTICE
NO RECOMMENDATIONS PRESENTED HEREIN REPRESENT THE POLICY OF THE JUDICIAL CONFERENCE

UNLESS APPROVED BY THE CONFERENCE ITSELF.
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Rule 37. Failure to Make Disclosures or to Cooperate 1 

in Discovery; Sanctions 2 
 
(a) Motion for an Order Compelling Disclosure or 3 

Discovery. 4 

* * * * * 5 

 (3) Specific Motions. 6 

* * * * * 7 

  (B) To Compel a Discovery Response.  A party 8 

seeking discovery may move for an order 9 

compelling an answer, designation, 10 

production, or inspection.  This motion may 11 

be made if: 12 

* * * * * 13 

   (iv) a party fails to produce documents or 14 

fails to respond that inspection will be 15 

permitted — or fails to permit 16 

Rules Appendix B-55
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inspection — as requested under 17 

Rule 34. 18 

* * * * * 19 

(e) Failure to ProvidePreserve Electronically Stored 20 

Information. Absent exceptional circumstances, a 21 

court may not impose sanctions under these rules on a 22 

party for failing to provide electronically stored 23 

information lost as a result of the routine, good-faith 24 

operation of an electronic information system.If 25 

electronically stored information that should have 26 

been preserved in the anticipation or conduct of 27 

litigation is lost because a party failed to take 28 

reasonable steps to preserve it, and it cannot be 29 

restored or replaced through additional discovery, the 30 

court: 31 

Rules Appendix B-56
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 (1) upon finding prejudice to another party from loss 32 

of the information, may order measures no 33 

greater than necessary to cure the prejudice; or 34 

 (2) only upon finding that the party acted with the 35 

intent to deprive another party of the 36 

information’s use in the litigation may: 37 

  (A) presume that the lost information was 38 

unfavorable to the party; 39 

  (B) instruct the jury that it may or must 40 

presume the information was unfavorable to 41 

the party; or 42 

  (C) dismiss the action or enter a default 43 

judgment. 44 

* * * * * 45 

 

Rules Appendix B-57
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Committee Note 
 
 Subdivision (a).  Rule 37(a)(3)(B)(iv) is amended to 
reflect the common practice of producing copies of 
documents or electronically stored information rather than 
simply permitting inspection. This change brings item (iv) 
into line with paragraph (B), which provides a motion for 
an order compelling “production, or inspection.” 
 
 Subdivision (e).  Present Rule 37(e), adopted in 2006, 
provides: “Absent exceptional circumstances, a court may 
not impose sanctions under these rules on a party for failing 
to provide electronically stored information lost as a result 
of the routine, good-faith operation of an electronic 
information system.”  This limited rule has not adequately 
addressed the serious problems resulting from the 
continued exponential growth in the volume of such 
information.  Federal circuits have established significantly 
different standards for imposing sanctions or curative 
measures on parties who fail to preserve electronically 
stored information.  These developments have caused 
litigants to expend excessive effort and money on 
preservation in order to avoid the risk of severe sanctions if 
a court finds they did not do enough. 
 
 New Rule 37(e) replaces the 2006 rule.  It authorizes 
and specifies measures a court may employ if information 
that should have been preserved is lost, and specifies the 
findings necessary to justify these measures.  It therefore 
forecloses reliance on inherent authority or state law to 
determine when certain measures should be used.  The rule 
does not affect the validity of an independent tort claim for 

Rules Appendix B-58
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spoliation if state law applies in a case and authorizes the 
claim. 
 
 The new rule applies only to electronically stored 
information, also the focus of the 2006 rule.  It applies only 
when such information is lost.  Because electronically 
stored information often exists in multiple locations, loss 
from one source may often be harmless when substitute 
information can be found elsewhere. 
 
 The new rule applies only if the lost information 
should have been preserved in the anticipation or conduct 
of litigation and the party failed to take reasonable steps to 
preserve it.  Many court decisions hold that potential 
litigants have a duty to preserve relevant information when 
litigation is reasonably foreseeable.  Rule 37(e) is based on 
this common-law duty; it does not attempt to create a new 
duty to preserve.  The rule does not apply when 
information is lost before a duty to preserve arises. 
 
 In applying the rule, a court may need to decide 
whether and when a duty to preserve arose.  Courts should 
consider the extent to which a party was on notice that 
litigation was likely and that the information would be 
relevant.  A variety of events may alert a party to the 
prospect of litigation.  Often these events provide only 
limited information about that prospective litigation, 
however, so that the scope of information that should be 
preserved may remain uncertain.  It is important not to be 
blinded to this reality by hindsight arising from familiarity 
with an action as it is actually filed. 
 

Rules Appendix B-59
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 Although the rule focuses on the common-law 
obligation to preserve in the anticipation or conduct of 
litigation, courts may sometimes consider whether there 
was an independent requirement that the lost information 
be preserved.  Such requirements arise from many sources 
— statutes, administrative regulations, an order in another 
case, or a party’s own information-retention protocols.  The 
court should be sensitive, however, to the fact that such 
independent preservation requirements may be addressed to 
a wide variety of concerns unrelated to the current 
litigation.  The fact that a party had an independent 
obligation to preserve information does not necessarily 
mean that it had such a duty with respect to the litigation, 
and the fact that the party failed to observe some other 
preservation obligation does not itself prove that its efforts 
to preserve were not reasonable with respect to a particular 
case. 
 
 The duty to preserve may in some instances be 
triggered or clarified by a court order in the case.  
Preservation orders may become more common, in part 
because Rules 16(b)(3)(B)(iii) and 26(f)(3)(C) are amended 
to encourage discovery plans and orders that address 
preservation.  Once litigation has commenced, if the parties 
cannot reach agreement about preservation issues, promptly 
seeking judicial guidance about the extent of reasonable 
preservation may be important. 
 
 The rule applies only if the information was lost 
because the party failed to take reasonable steps to preserve 
the information.  Due to the ever-increasing volume of 
electronically stored information and the multitude of 

Rules Appendix B-60
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devices that generate such information, perfection in 
preserving all relevant electronically stored information is 
often impossible.  As under the current rule, the routine, 
good-faith operation of an electronic information system 
would be a relevant factor for the court to consider in 
evaluating whether a party failed to take reasonable steps to 
preserve lost information, although the prospect of 
litigation may call for reasonable steps to preserve 
information by intervening in that routine operation.  This 
rule recognizes that “reasonable steps” to preserve suffice; 
it does not call for perfection.  The court should be 
sensitive to the party’s sophistication with regard to 
litigation in evaluating preservation efforts; some litigants, 
particularly individual litigants, may be less familiar with 
preservation obligations than others who have considerable 
experience in litigation. 
 
 Because the rule calls only for reasonable steps to 
preserve, it is inapplicable when the loss of information 
occurs despite the party’s reasonable steps to preserve.  For 
example, the information may not be in the party’s control. 
Or information the party has preserved may be destroyed 
by events outside the party’s control — the computer room 
may be flooded, a “cloud” service may fail, a malign 
software attack may disrupt a storage system, and so on.  
Courts may, however, need to assess the extent to which a 
party knew of and protected against such risks. 
 
 Another factor in evaluating the reasonableness of 
preservation efforts is proportionality.  The court should be 
sensitive to party resources; aggressive preservation efforts 
can be extremely costly, and parties (including 

Rules Appendix B-61
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governmental parties) may have limited staff and resources 
to devote to those efforts.  A party may act reasonably by 
choosing a less costly form of information preservation, if 
it is substantially as effective as more costly forms.  It is 
important that counsel become familiar with their clients’ 
information systems and digital data — including social 
media — to address these issues.  A party urging that 
preservation requests are disproportionate may need to 
provide specifics about these matters in order to enable 
meaningful discussion of the appropriate preservation 
regime. 
 
 When a party fails to take reasonable steps to preserve 
electronically stored information that should have been 
preserved in the anticipation or conduct of litigation, and 
the information is lost as a result, Rule 37(e) directs that the 
initial focus should be on whether the lost information can 
be restored or replaced through additional discovery.  
Nothing in the rule limits the court’s powers under 
Rules 16 and 26 to authorize additional discovery.  Orders 
under Rule 26(b)(2)(B) regarding discovery from sources 
that would ordinarily be considered inaccessible or under 
Rule 26(c)(1)(B) on allocation of expenses may be 
pertinent to solving such problems.  If the information is 
restored or replaced, no further measures should be taken.  
At the same time, it is important to emphasize that efforts 
to restore or replace lost information through discovery 
should be proportional to the apparent importance of the 
lost information to claims or defenses in the litigation.  For 
example, substantial measures should not be employed to 
restore or replace information that is marginally relevant or 
duplicative. 

Rules Appendix B-62
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 Subdivision (e)(1).  This subdivision applies only if 
information should have been preserved in the anticipation 
or conduct of litigation, a party failed to take reasonable 
steps to preserve the information, information was lost as a 
result, and the information could not be restored or replaced 
by additional discovery.  In addition, a court may resort to 
(e)(1) measures only “upon finding prejudice to another 
party from loss of the information.”  An evaluation of 
prejudice from the loss of information necessarily includes 
an evaluation of the information’s importance in the 
litigation. 
 
 The rule does not place a burden of proving or 
disproving prejudice on one party or the other.  
Determining the content of lost information may be a 
difficult task in some cases, and placing the burden of 
proving prejudice on the party that did not lose the 
information may be unfair.  In other situations, however, 
the content of the lost information may be fairly evident, 
the information may appear to be unimportant, or the 
abundance of preserved information may appear sufficient 
to meet the needs of all parties.  Requiring the party 
seeking curative measures to prove prejudice may be 
reasonable in such situations.  The rule leaves judges with 
discretion to determine how best to assess prejudice in 
particular cases. 
 
 Once a finding of prejudice is made, the court is 
authorized to employ measures “no greater than necessary 
to cure the prejudice.”  The range of such measures is quite 
broad if they are necessary for this purpose.  There is no 
all-purpose hierarchy of the severity of various measures; 

Rules Appendix B-63
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the severity of given measures must be calibrated in terms 
of their effect on the particular case.  But authority to order 
measures no greater than necessary to cure prejudice does 
not require the court to adopt measures to cure every 
possible prejudicial effect.  Much is entrusted to the court’s 
discretion. 
 
 In an appropriate case, it may be that serious measures 
are necessary to cure prejudice found by the court, such as 
forbidding the party that failed to preserve information 
from putting on certain evidence, permitting the parties to 
present evidence and argument to the jury regarding the 
loss of information, or giving the jury instructions to assist 
in its evaluation of such evidence or argument, other than 
instructions to which subdivision (e)(2) applies.  Care must 
be taken, however, to ensure that curative measures under 
subdivision (e)(1) do not have the effect of measures that 
are permitted under subdivision (e)(2) only on a finding of 
intent to deprive another party of the lost information’s use 
in the litigation.  An example of an inappropriate (e)(1) 
measure might be an order striking pleadings related to, or 
precluding a party from offering any evidence in support 
of, the central or only claim or defense in the case.  On the 
other hand, it may be appropriate to exclude a specific item 
of evidence to offset prejudice caused by failure to preserve 
other evidence that might contradict the excluded item of 
evidence. 
 
 Subdivision (e)(2).  This subdivision authorizes 
courts to use specified and very severe measures to address 
or deter failures to preserve electronically stored 
information, but only on finding that the party that lost the 

Rules Appendix B-64
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information acted with the intent to deprive another party 
of the information’s use in the litigation.  It is designed to 
provide a uniform standard in federal court for use of these 
serious measures when addressing failure to preserve 
electronically stored information.  It rejects cases such as 
Residential Funding Corp. v. DeGeorge Financial Corp., 
306 F.3d 99 (2d Cir. 2002), that authorize the giving of 
adverse-inference instructions on a finding of negligence or 
gross negligence. 
 
 Adverse-inference instructions were developed on the 
premise that a party’s intentional loss or destruction of 
evidence to prevent its use in litigation gives rise to a 
reasonable inference that the evidence was unfavorable to 
the party responsible for loss or destruction of the evidence. 
Negligent or even grossly negligent behavior does not 
logically support that inference.  Information lost through 
negligence may have been favorable to either party, 
including the party that lost it, and inferring that it was 
unfavorable to that party may tip the balance at trial in 
ways the lost information never would have.  The better 
rule for the negligent or grossly negligent loss of 
electronically stored information is to preserve a broad 
range of measures to cure prejudice caused by its loss, but 
to limit the most severe measures to instances of intentional 
loss or destruction. 
 
 Similar reasons apply to limiting the court’s authority 
to presume or infer that the lost information was 
unfavorable to the party who lost it when ruling on a 
pretrial motion or presiding at a bench trial.  
Subdivision (e)(2) limits the ability of courts to draw 

Rules Appendix B-65
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adverse inferences based on the loss of information in these 
circumstances, permitting them only when a court finds 
that the information was lost with the intent to prevent its 
use in litigation. 
 
 Subdivision (e)(2) applies to jury instructions that 
permit or require the jury to presume or infer that lost 
information was unfavorable to the party that lost it.  Thus, 
it covers any instruction that directs or permits the jury to 
infer from the loss of information that it was in fact 
unfavorable to the party that lost it.  The subdivision does 
not apply to jury instructions that do not involve such an 
inference.  For example, subdivision (e)(2) would not 
prohibit a court from allowing the parties to present 
evidence to the jury concerning the loss and likely 
relevance of information and instructing the jury that it may 
consider that evidence, along with all the other evidence in 
the case, in making its decision.  These measures, which 
would not involve instructing a jury it may draw an adverse 
inference from loss of information, would be available 
under subdivision (e)(1) if no greater than necessary to cure 
prejudice.  In addition, subdivision (e)(2) does not limit the 
discretion of courts to give traditional missing evidence 
instructions based on a party’s failure to present evidence it 
has in its possession at the time of trial. 
 
 Subdivision (e)(2) requires a finding that the party 
acted with the intent to deprive another party of the 
information’s use in the litigation.  This finding may be 
made by the court when ruling on a pretrial motion, when 
presiding at a bench trial, or when deciding whether to give 
an adverse inference instruction at trial.  If a court were to 

Rules Appendix B-66
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conclude that the intent finding should be made by a jury, 
the court’s instruction should make clear that the jury may 
infer from the loss of the information that it was 
unfavorable to the party that lost it only if the jury first 
finds that the party acted with the intent to deprive another 
party of the information’s use in the litigation.  If the jury 
does not make this finding, it may not infer from the loss 
that the information was unfavorable to the party that lost 
it. 
 
 Subdivision (e)(2) does not include a requirement that 
the court find prejudice to the party deprived of the 
information.  This is because the finding of intent required 
by the subdivision can support not only an inference that 
the lost information was unfavorable to the party that 
intentionally destroyed it, but also an inference that the 
opposing party was prejudiced by the loss of information 
that would have favored its position.  Subdivision (e)(2) 
does not require any further finding of prejudice. 
 
 Courts should exercise caution, however, in using the 
measures specified in (e)(2).  Finding an intent to deprive 
another party of the lost information’s use in the litigation 
does not require a court to adopt any of the measures listed 
in subdivision (e)(2).  The remedy should fit the wrong, and 
the severe measures authorized by this subdivision should 
not be used when the information lost was relatively 
unimportant or lesser measures such as those specified in 
subdivision (e)(1) would be sufficient to redress the loss. 
 

Rules Appendix B-67
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PJC [1.12/40.12/100.13] Instruction on Spoliation 

[Brackets indicate optional, alternative, or instructive text.] 

[Name of spoliating party] [destroyed or failed to preserve] [describe evidence]. You [must/may] 

consider that this evidence would have been unfavorable to [name of spoliating party] on the issue of 

[describe issue(s) to which evidence would have been relevant]. 

 

COMMENT 

When to use. The above instruction is recommended for the adverse inference resulting from spoliation. 

In Brookshire Bros. v. Aldridge, No. 10-0846, 2014 WL 2994435 (Tex. July 3, 2014), the Texas Supreme 

Court has clarified the standards governing spoliation and the parameters of a trial court’s discretion to 

impose spoliation remedies based on the facts of the case. After the trial court has determined evidence 

was spoliated, it has broad discretion to impose a remedy that is proportionate to the conduct, including, 

under appropriate circumstances, a spoliation instruction to the jury. Brookshire Bros., 2014 WL 

2994435, at *1.  

A spoliation instruction is a severe sanction the trial court may use to remedy an act of intentional 

spoliation that prejudices the nonspoliating party. Brookshire Bros., 2014 WL 2994435, at *9. To find 

intentional spoliation, the spoliator must have “acted with the subjective purpose of concealing or 

destroying discoverable evidence.” Brookshire Bros., 2014 WL 2994435, at *10. A jury instruction is 

warranted “[o]nly when the trial court finds that the spoliating party acted with the specific intent of 

concealing discoverable evidence, and that a less severe remedy would be insufficient to reduce the 

prejudice caused by the spoliation.”  Brookshire Bros., 2014 WL 2994435, at *1.  

There may be the exceptional circumstances when a jury instruction is appropriate for the intentional 

failure to produce evidence, and the instruction should be worded accordingly.  

On rare occasions the negligent breach of the duty to reasonably preserve evidence may support the 

submission of a spoliation instruction. Brookshire Bros., 2014 WL 2994435, at *12. Where the spoliation 

“so prejudices the nonspoliating party that it is irreparably deprived of having any meaningful ability to 

present a claim or defense,” the court has discretion to remedy the extreme prejudice by submitting a 

spoliation instruction. Brookshire Bros., 2014 WL 2994435, at *1.  

Caveat. Because the imposition of a spoliation instruction is considered extremely severe, it should be 

used cautiously, as the wrongful submission of an instruction may result in a reversal of the case. 

Brookshire Bros., 2014 WL 2994435, at *1 (citing Wal-Mart Stores, Inc. v. Johnson, 106 S.W.3d 718, 
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724 (Tex. 2003) (“[I]f a spoliation instruction should not have been given, the likelihood of harm from the 

erroneous instruction is substantial, particularly when the case is closely contested.”)). 

Required findings by the court. Whether a spoliation instruction is appropriate is a question of law 

for the court. Brookshire Bros., 2014 WL 2994435, at *7 (citing Trevino v. Ortega, 969 S.W.2d 950, 954–

55, 960 (Baker, J., concurring)). Before considering whether to instruct the jury on spoliation as a remedy 

for the loss, alteration, or unavailability of certain evidence, a court must consider— 

1. whether there was a duty to preserve the evidence at issue, 

2. whether the alleged spoliator breached that duty, and 

3. prejudice.  

Brookshire Bros., 2014 WL 2994435, at *7.  

In evaluating prejudice the court must analyze— 

1. relevance of the spoliated evidence to key issues in the case; 

2. the harmful effect of the evidence on the spoliating party’s case (or conversely, whether 

the evidence would be helpful to the nonspoliating party’s case); and  

3. whether the spoliated evidence was cumulative. 

Brookshire Bros., 2014 WL 2994435, at *7; see also Petroleum Solutions, Inc. v. Head, No 11-0425, 

2014 WL 3511509 (Tex. July 11, 2014). Because the imposition of a spoliation instruction is such a 

severe sanction, courts must first determine whether a direct relationship exists between the conduct, the 

offender, and the sanction imposed, and the sanction must not be more severe than necessary. Petroleum 

Solutions, Inc., 2014 WL 3511509, at *5 (citing TransAmerican Natural Gas Corp. v. Powell, 811 

S.W.2d 913 (Tex. 1991)). 

Use of “may” or “must.” In Brookshire Bros., the majority does not articulate the specific language 

that should be included in the instruction, particularly whether the jury “must” or “may” consider that the 

missing evidence would have been unfavorable to the spoliator. The dissent in Brookshire Bros. 

interpreted the majority as requiring the use of the term must. Brookshire Bros., 2014 WL 2994435, at 

*19. The overarching guideline, as with any sanction, remains proportionality. Brookshire Bros., 2014 

WL 2994435, at *1 (“Upon a finding of spoliation, the trial court has broad discretion to impose a remedy 

that, as with any discovery sanction, must be proportionate; that is, it must relate directly to the conduct 

giving rise to the sanction and may not be excessive.”). Whether may or must is used should be based on 

the facts applied to the standards articulated above. 





















P R E S E N T E D  T O  T H E  T E X A S  S U P R E M E  C O U R T  
A D V I S O R Y  C O M M I T T E E  –  D E C E M B E R  5 ,  2 0 1 4  

TEX-ABOTA’s Proposed 
Amendment to Texas Government 
Code § 82.037 “Oath of Attorney” 

December 5, 2014  TEX-ABOTA 

Presented to the Texas Supreme 
Court Advisory Committee  



ABOTA’s Mission of Civility and 
Professionalism 

 The purpose of TEX-ABOTA is “to elevate the 
standards of integrity, honor, and courtesy in the 
legal profession.” 

 

 ABOTA Code of  

 Professionalism: 

 

 

"As a member of [ABOTA], I shall ... 
Always remember that my word is my 
bond and honor my responsibilities to 
serve as an officer of the court ... Resolve 
matters and disputes expeditiously, 
without unnecessary expense, and 
through negotiation whenever possible ... 
Be respectful in my conduct toward my 
adversaries ... Honor the spirit and 
intent, as well as the requirements of 
applicable rules or codes of professional 
conduct and encourage others to do so." 

 

December 5, 2014  TEX-ABOTA 



TEX-ABOTA’s Advocacy for Civility in the Practice of Law 

 ABOTA recently produced an new 
program called Civility Matters, an 
effort to promote the first specific 
purpose in ABOTA’s constitution: 
“To elevate the standards of 
integrity, honor and courtesy in the 
legal profession.”  

 

 ABOTA created “Civility Matters” 
with the hope that the program 
would be presented at all ABOTA 
educational activities, other bar 
and professional programs, and, 
especially, in every law school in 
the country. 
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Broad Support for Civility Matters 
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The Texas Lawyer’s Creed – Order of Adoption 

December 5, 2014  TEX-ABOTA 

 “The conduct of a lawyer should be 
characterized at all times by 
honesty, candor, and fairness.” 
 

 “The Supreme Court and the Court 
of Criminal Appeals are committed 
to eliminating a practice in our 
State by a minority of lawyers of 
abusive tactics.” 
 

 “The abusive tactics range from lack 
of civility to outright hostility and 
obstructionism.” 



The Texas Lawyer’s Creed – Commitments 
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 "A lawyer owes to the administration 
of justice personal dignity, integrity, 
and independence. A lawyer should 
always adhere to the highest 
principles of professionalism.“ 
 

 "I am passionately proud of my 
profession. Therefore, my word is my 
bond.“ 
 

 "I will advise my client that civility 
and courtesy are expected and are not 
a sign of weakness.“ 
 

 "I will treat adverse parties and 
witnesses with fairness and due 
consideration.“ 
 

 



The Texas Lawyer’s Creed – Commitments  
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 "A lawyer owes to opposing 
counsel ... courtesy, candor, 
cooperation, and scrupulous 
observance of all agreements 
and mutual understandings.” 
 

 "I will be courteous, civil, and 
prompt in oral and written 
communications.“ 
 

 "I will treat counsel, opposing 
parties, the Court, and members 
of the Court staff with courtesy 
and civility." 

 



National Movement to Include Civility in the Attorney Oath 
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National Movement to Include Civility in the Attorney Oath 
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 South Carolina, Florida, 
Louisiana, and Arkansas: "To 
opposing parties and their 
counsel, I pledge fairness, 
integrity, and civility, not only 
in court, but also in all written 
and oral communications."  
 

 New Mexico: "I will maintain 
civility at all times.“ 
 

 Utah: To "discharge the duties 
of an attorney ... with honesty, 
and fidelity, professionalism, 
and civility." 



Proposed Bill 
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By:  ______________  __.B. No. _____ 
  

A BILL TO BE ENTITLED 
AN ACT 

relating to the oath of a person admitted to practice law in the 
State of Texas. 
 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF 
TEXAS: 
 
SECTION 1.  Section 82.037, Government Code, is amended 
to read as follows: 
 
 



Proposed Bill 
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(a) Each person admitted to practice law shall, before receiving a license, take an 

oath that the person will: 

 (1)  support the constitutions of the United States and this state;          

 (2) honestly demean himself oneself in the practice of law;  and                    

 (3) discharge the attorney's duty to his client to the best of the 

attorney's ability; and 

 (4)  conduct himself oneself with integrity and civility in dealing 

and communicating with all parties. 

 



Proposed Oath 
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"I, _____________________, 
do affirm that I will support the 
Constitution of the United States, 
and of this State; that I will honestly 
demean myself in the practice of 
law, that I will discharge my duties 
to my clients to the best of my 
ability, and that I will conduct 
myself with integrity and civility in 
dealing and communicating with 
all parties." 



Conclusion 
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TEX-ABOTA respectfully seeks the input and 
support of the Texas Supreme Court Advisory 

Committee for this proposal.  

 

Thank you.  
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