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IN THE SUPREME COURT OF TEXAS

No. 06-1084

BISON BUILDING MATERIALS, LTD., PETITIONER,

LLoYD K. ALDRIDGE, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIRST DISTRICT OF TEXAS

Argued January 16, 2008

JusTiCE WAINWRIGHT delivered the opinion of the Court, in which CHIEF JUSTICE
JEFFERSON, JUSTICE GREEN, JUSTICE JOHNSON, JUSTICE GUZMAN, and JUSTICE LEHRMANN joined.

JusTice HECHT filed a dissenting opinion, in which JUSTICE MEDINA and JUSTICE WILLETT
joined.

We deny the motion for rehearing of Bison Building Materials, Ltd. We withdraw our
opinion of April 20, 2012 and substitute the following in its place.

The issue in this case is whether an appellate court has jurisdiction over an appeal from a trial
court order confirming an arbitration award in part and vacating the award in part based on the
existence of unresolved questions of law or fact necessary to a ruling, yet the trial court did not
expressly direct a rehearing.! We agree with the court of appeals that it does not have jurisdiction

over the appeal, but for different reasons.

! Bison Building filed for bankruptcy in 2009 under Chapter 11 of the United States Bankruptcy Code. The
bankruptcy court lifted the automatic stay to allow Aldridge’s claim to proceed and we lifted our stay on September 2,
2011. See TEX.R.APpr.P. 8.2, 8.3.



I. Factual and Procedural Background

Lloyd K. Aldridge was employed as a truck driver by Bison Building Materials, Ltd. As a
condition of his employment, Aldridge signed a Mutual Agreement to Arbitrate Claims (arbitration
agreement) in which he agreed to resolve any claims for “work-related illness or injuries” by
arbitration. The arbitration agreement provided that “the Federal Arbitration Act shall govern
interpretation, enforcement, and all proceedings pursuant to this Agreement. To the extent that the
Federal Arbitration Act (FAA) is inapplicable, state law pertaining to agreements to arbitrate shall
apply.” The parties agree that the FAA, rather than the Texas Arbitration Act (TAA), governs the
substance of the agreement.

After he was injured on the job, Aldridge signed a two-page “Post Injury Waiver and
Release” (release) as consideration for receiving benefits under Bison’s “Workplace Injury Plan”
(plan). The release stated in pertinent part, “I am aware that . . . I could file a legal action against
[Bison but] . ... IT'understand and agree to give up the right to file a legal action against [Bison] . . .
for any and all damages sustained by me because of my injury.” Bison accordingly paid Aldridge
approximately $80,000 in medical and wage replacement benefits under the plan.

Aldridge subsequently filed a demand for arbitration seeking to recover damages for lost
wages, medical expenses, pain and suffering, mental anguish, and loss of earning capacity. During
the arbitration proceedings, Bison moved to dismiss Aldridge’s claim, raising waiver and release.
Aldridge provided an affidavit averring that he did not remember signing the release or, in the
alternative, that he did not understand the consequences of signing the release. The arbitrator found
that Aldridge signed the release and waived his right to arbitrate his personal injury claim against

Bison. Accordingly, the arbitrator dismissed Aldridge’s claim with prejudice. Based on the
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enforcement clause in the arbitration agreement, Aldridge petitioned the trial court to set aside the
award and remand the matter to the arbitrator, and Bison moved to confirm the award.

After the hearing on the arbitrator’s award and in light of a new opinion from this Court
(cited in the order below), the trial court confirmed the award in part and vacated it in part,
concluding that residual “fact questions” precluded confirmation of the arbitrator’s take-nothing
award. The order provides:

[T]he Court determines that the motions should be GRANTED in part and
DENIED in part as follows.

The Court finds that, as a matter of first impression, that both the Texas
Supreme Court decision Storage & Processors, Inc. v. Reyes, 134 S.W.3d 190 (Tex.
2004) (holding that Texas’ strong public policy for Workers’ Compensation favors
even a radical extension of the doctrine to less-than-total-exculpation waivers where
workers are involved) and the fair notice requirements described therein are properly
applied to a post-injury waiver. The Court further finds that the post-injury waiver
is ambiguous as to whether the right to arbitration is forfeited. Thus, the Final Award
of dismissal is VACATED in PART, solely as to the arbitrator’s finding that the
post-injury waiver precludes arbitration because there are fact questions on:

(1) Is the post-injury waiver enforceable. That s, (a) does the waiver
satisfy the fair notice requirements and, if not, (b) did both parties
have actual knowledge of the terms of the waiver agreement. If the
answer to these questions is “no,” the waiver is unenforceable. Even
if the waiver is enforceable, there is a fact question on:

(2) Do the ambiguous terms of the waiver preclude this action
seeking arbitration.

The arbitration award is CONFIRMED as to the finding that Aldridge signed the
post-injury waiver.

(Emphasis supplied.) Although the trial court confirmed the arbitrator’s finding that Aldridge signed
the release, the trial court vacated the arbitrator’s finding that the post-injury waiver precluded

arbitration because of unresolved fact questions.



The trial court confirmed the arbitrator’s determination that Aldridge signed the post-injury
waiver and vacated the arbitrator’s holding that the waiver barred Aldridge’s arbitration claims. The
order did not explicitly direct a rehearing before the arbitrator, but the trial court held that the post-
injury waiver was ambiguous and indicated that the arbitrator needed to consider fact questions (or
mixed questions of law and fact) concerning the post-injury waiver provision.” Both parties appealed
the trial court’s order.

After the parties filed their initial briefs, the court of appeals requested supplemental briefing
on the issue of appellate jurisdiction. 263 S.W.3d 69, 72. A divided court of appeals held that the
trial court’s order was not appealable as either a final judgment or an interlocutory order. Id. at 76.
The court determined that the judgment is not final because it does “not contain finality language or
otherwise state that it is a final judgment” and “necessarily contemplates resolution of [the
remaining] issues by way of a rehearing,” making the appeal interlocutory. Id. at 73, 74. After
examining the relevant portions of the FAA and TAA, the court of appeals concluded that no statute
permitted an appeal in this case. Id. at 76. The court therefore dismissed the appeal for want of
jurisdiction without reaching the merits of the case.

On appeal to this Court, Bison argues that the trial court’s order was appealable because it
confirmed part of the award and vacated part of the award, but did not explicitly or implicitly direct
a rehearing. Aldridge contends that we should dismiss the appeal for want of jurisdiction because

the trial court’s order does not dispose of all issues and contemplates further resolution of fact issues.

% The dissent writes that the trial court “dismissed, with prejudice” Aldridge’s claims. _ S.W.3d ___ (Hecht,
J., dissenting). Thatis a difficult conclusion to draw from the language of the order. The trial court found an ambiguity
in the release and unresolved fact questions in the dispute. Under the arbitration agreement, only the arbitrator could
decide these unresolved, substantive issues.

_4-



Neither party suggested that the interlocutory appeal sections of the TAA were inapplicable due to

the nature of the arbitration agreement at issue here.

II. Law and Analysis

We must address whether the trial court’s judgment is appealable, either as a final judgment
or as an interlocutory order. Unless specifically authorized by statute, Texas appellate courts only
have jurisdiction to review final judgments. TEX.Civ.PRAC. & REM. CODE § 51.014; see also Stary
v. DeBord, 967 S.W.2d 352, 35253 (Tex. 1998). A judgment is final for purposes of appeal “if and
only if either it actually disposes of all claims and parties then before the court, regardless of its
language, or it states with unmistakable clarity that it is a final judgment as to all claims and all
parties.” Lehmannv. Har-Con Corp.,39 S.W.3d 191, 192-93 (Tex. 2001). Bison contends that the
order is final and appealable because the parties’ competing motions were completely resolved by
the trial court, with nothing left for the trial court to do. We disagree.

The order is not final because it does not contain finality language, state that it is a final
order, or dispose of all claims and parties. 263 S.W.3d at 73. Instead, the order states that questions
of fact remain which must be resolved before the award may be confirmed, if at all. Specifically,
the order confirmed the arbitrator’s finding that Aldridge signed the post-injury waiver. That was
a disputed question of fact in the arbitration. However, the order vacated the arbitrator’s finding that
the post-injury waiver precludes arbitration because “fact questions” remained on whether the waiver
satisfies the common law fair notice requirements for work-related liability waivers and, if not,
whether both parties had actual knowledge of the waiver agreement. The order also bases its partial

vacatur on the need for findings of fact on the issue of whether “the ambiguous terms of the waiver

_5-



preclude this action.” Because the order leaves significant factual and legal issues open for further
determination, it is interlocutory and not appealable unless authorized by statute.

Although the FAA governs the dispute, “federal procedure does not apply in Texas courts,
even when Texas courts apply the [FAA].” Jack B. Anglin Co., Inc. v. Tipps, 842 S.W.2d 266, 272
(Tex. 1992) (orig. proceeding). Because appellate jurisdiction is procedural, we look to Texas
procedural law to determine whether the court of appeals has jurisdiction over the interlocutory
appeal in this case. The only applicable Texas statute that could make the trial court’s interlocutory
order appealable is section 171.098 of the TAA. Tex. Civ. PrRac. & REM. CoDE § 171.098(a)(3)
(permitting interlocutory appeal over a trial court order “confirming or denying confirmation of an
award” under the TAA); Id. § 171.098(a)(5) (permitting interlocutory appeal over a trial court order
“vacating an award without directing a rehearing”). However, the TAA does not apply to this
dispute. Section 171.002(a) of the TAA states that Chapter 171 “does not apply to . . . a claim for
personal injury,” unless the agreement is signed by both parties’ attorneys. TEX. C1v. PRAC. & REM
CopE § 171.002(a)(3), (b)(2). The arbitration agreement here was not signed by the parties’
attorneys. Thus, Chapter 171 does not apply, as a matter of Texas procedure, and subsections
171.098(a)(3) and (a)(5), on which both parties rely in determining appellate jurisdiction, cannot
apply either. Jack B. Anglin Co., 842 S.W.2d at 272.

Because the TAA previously did not provide an avenue for interlocutory appeals of FAA
arbitrations, this Court held that it would entertain appeals otherwise permitted under the FAA
through a petition for writ of mandamus. Jack B. Anglin Co., 842 S.W.2d at 272. In the past, when
a party to a dispute sought to appeal an interlocutory order adverse to arbitration under the TAA and

FAA, the party was required to file both a petition for writ of mandamus and interlocutory appeal.
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See id. The Legislature amended the Civil Practice and Remedies Code to permit interlocutory
appeals “to the court of appeals from the judgment or interlocutory order of a district court . . . under
the same circumstances that an appeal from a federal district court’s order or decision would be
permitted by 9 U.S.C. Section 16.” TEX. Civ. PRAC. & REM CODE § 51.016; CMH Homes v. Perez,
340 S.W.3d 444, 448 (Tex. 2011). However, this act is applicable only to appeals of an interlocutory
order in an action filed on or after September 1, 2009. Actof June 19,2009, 81stLeg., R.S., ch. 820,
§ 2, 2009 Tex. Gen. Laws 2061. Therefore, section 51.016 is inapplicable to this case.

The TAA does not provide jurisdiction over this interlocutory appeal. However, even if the
TAA did apply to this matter, our conclusion regarding lack of appellate jurisdiction is consistent
with our reasoning in this area. In East Texas Salt Water Disposal Co., Inc. v. Werline, this Court
held that a trial court’s order denying confirmation and re-submitting the case to arbitration was
subject to appellate jurisdiction. 307 S.W.3d 267, 270 (Tex. 2010). We held that the order fit
squarely within the section of the TA A allowing for appeal of the confirmation or denial of an award.
1d.; TEX. C1v.PRAC. & REM. CODE § 171.098(a)(3). In denying the request for confirmation at issue
in Werline, the district court “made clear that it rejected the award and all bases on which it rested.”
Werline, 307 S.W.3d at 270. We also reasoned that a limited rehearing to correct a problem —such
as an instance in which “an arbitration award is unclear or incomplete or contains an obvious
error”’—is not a final decision on the issue “but merely a deferral of final ruling until the arbitration
was complete.” Id. at270—71 (emphasis added). Werlinerelied largely on the reasoning in Forsythe
Int’l S.A. v. Gibbs Oil Co. of Tex., 915 F.2d 1017, 1020 (5th Cir. 1990), which explained there is no

jurisdiction over arbitration awards that are incomplete.



The trial court order at issue in this case is readily distinguishable from the order in Werline,
but fits squarely within Werline’s rationale for rehearing. First, in Werline, the trial court’s judgment
denied confirmation and vacated the award because the arbitrator’s material factual findings in the
award were “‘so against the evidence . . . that they manifest gross mistakes in fact and law.”” Id. at
269. Second we also noted that the trial court “went so far as to hold that the material facts the
parties had vigorously disputed in the first arbitration should all be established against Werline in
the second arbitration” in effect rendering a final judgment, even if not by such nomenclature. /d.
at 270. The order in the matter before us is distinguishable and fits within neither section
171.098(a)(3) nor 171.098(a)(5) of the TAA. TEeX. Civ. PrRaC. & REM. CoDE § 171.098(a)(3),
(a)(5). Here, the trial court vacated in part and confirmed in part. While the order confirms that
Aldridge signed the post-injury waiver, it does not dispose of the substance of the claims, but instead
explicitly identifies unresolved issues and, in essence, remands the case to the same arbitrator to
complete its fact finding and legal determinations. See In re Serv. Corp. Int’l,355 S.W.3d 655, 659
(Tex. 2011) (per curiam) (holding that, ordinarily, the trial court did not have the authority to
override the parties’ selection of an arbitrator). Forsythe’s reasoning squarely supports holding a
lack of appellate jurisdiction here:

Had the district court remanded to the same arbitration panel for clarification of its

award, the policies disfavoring partial resolution by arbitration would preclude

appellate intrusion until the arbitration was complete.
915F.2dat 1020 n.1. The trial court did not remand the dispute to a different arbitrator and the trial

court’s order identified unresolved questions of fact that the arbitrator needed to answer. In the

words of Werline and Forsythe, the Bison arbitration was not “complete.” /d.



Policies disfavoring partial resolution by arbitration preclude appellate intrusion until the
arbitration is complete. Id. Due to the arbitrator’s failure to resolve multiple issues of fact or law,
the order cannot be considered a confirmation or a denial of an arbitration award under section
171.098(a)(3) or a vacatur of an award without directing a rehearing under section 171.098(a)(5).

We observed in Werline that, because Texas law favors arbitration, the scope of judicial
review of an arbitration award is narrow. Id. at 271 (citing CVN Group, Inc. v. Delgado, 95 S.W.3d
234,238 (Tex. 2002) (stating the presumption favoring an arbitral award)). CVN Group discouraged
subjecting arbitration awards to judicial review because it “adds expense and delay, thereby
diminishing the benefits of arbitration as an efficient, economical system for resolving disputes.”
95 S.W.3d at 238. We decline to expand the narrow scope of judicial review of arbitration awards,

especially where they are incomplete.

The limited rights of appeal provided in section 171.098(a) of the Civil Practice and
Remedies Code act as a limitation on the authority of trial courts to order the re-arbitration of matters
that should, under the statute, be subject to interlocutory appeal. Those limitations circumscribe the
ability of the trial court to prolong arbitration and thereby delay resolution of the matter. Under
circumstances in which the TAA does not provide appellate jurisdiction, a trial court unreasonably
delaying the proceedings by ordering re-arbitration for arbitrary or unsupported reasons may be the
proper subject of a writ of mandamus. There is no indication in the present case, however, that the
order serves any purpose other than to resolve legitimate factual and legal issues. Importantly, the
parties have not sought review of the issue by mandamus. Cf. In re Chevron U.S.A., Inc., No. 08-
08-00083-CV, 2010 WL 299149, at *3, 7 (Tex. App.—El Paso, Jan. 27, 2010, no pet.) (not

designated for publication) (holding that the interlocutory appeal provisions of the TAA do not apply
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to a review of the trial court’s order confirming or denying an award, but granting relief through
mandamus). While the Legislature has corrected the arbitration appeal two-step, the correction is
not applicable here. Therefore, the court of appeals, and this Court, have no jurisdiction over this
interlocutory appeal. Although neither party raised this issue before the court of appeals or before
this Court, we consider our jurisdiction sua sponte. See Univ. of Tex. Sw. Med. Ctr. v. Loutzenhiser,

140 S.W.3d 351, 358 (Tex. 2004).

Finally, we should retain some measure of symmetry.” Granting appellate review of an
incomplete FAA arbitration by mandamus would likely grant the FAA matter a greater scope of
review in Texas courts than it would receive in a federal appellate court. As we explained in /n re

Palacios,

There is little friction between the FAA and Texas procedures when state courts

review by mandamus an order that the federal courts would review by interlocutory

appeal . ... Butitis quite another matter for state courts to review by mandamus an

order that the federal courts could not review at all. Such review would create

tension with the legislative intent of the FAA . . ..
221 S.W.3d 564, 565 (Tex. 2006) (per curiam) (emphasis added). The case before us is “quite
another matter.” Id. There does not appear to be a strong consensus among federal courts on this
question, but federal cases indicate that the FAA would not allow an interlocutory appeal in federal
court of a district court’s order determining that an arbitration is not final but is incomplete. See
discussion of federal case law infra.

This line of reasoning applies in the context of court review of arbitration awards, where

there is a “strong presumption in favor of enforcing arbitration awards” and the role the federal

? As pointed out, section 51.016 does not govern this appeal as it was not yet effective at the time of this suit.
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courts generally take in reviewing arbitration awards is “extremely limited.” Wall St. Assoc., L.P.
v. Becker Paribas, Inc., 27 F.3d 845, 849 (2nd Cir. 1994) (citation omitted). For example, in Rich
v. Spartis, the Eighth Circuit recently concluded that an arbitration award that was indefinite,
incomplete, and ambiguous would not be vacated on the grounds that the arbitrators had exceeded
their authority. 516 F.3d 75, 82 (2nd Cir. 2008). Because an essential assessment by the arbitrators
allowing the court to determine the award’s validity was missing, the order was not complete and
was instead a source of “confusion.” Id. This “lack of clarity” in the award precluded a ruling by
the Court as to whether the arbitrators exceeded their authority; instead a remand to the arbitration
panel was necessary for clarification. Id. at 83—84. In Landy Michaels Realty Corp. v. Local 32B-
32J, Service Employees International Union, AFL-CIO, the Second Circuit held that appellate
jurisdiction was lacking. 954 F.2d 794, 797 (2d Cir. 1992). Inthat case, the arbitrator ruled in favor
of a trade union and awarded substantial damages. Id. at 795. The district court vacated the award
as to damages and remanded for reconsideration. /d. Because the district court ordered the same
arbitrator to make a further determination with respect to the content of the award, the court of
appeals held that remand is outside its appellate jurisdiction. /d. at 797. The order at issue before
us seeks completion of an arbitration and sends the dispute to the same arbitrator. It would most
likely be viewed by a federal appellate court today as outside its jurisdiction due to the lack of
finality of its terms.

The dissent concludes that the trial court’s order was final and that it fully and finally
resolved Aldridge’s claims. ~ S.W.3d  (Hecht, J., dissenting). Understandably, the dissent’s
case law supports the established rule that a district court order calling for re-evaluation of the entire

controversy is appealable. 1d. (citing, e.g., HCC Aviation Ins. Group, Inc. v. Emp’rs Reinsurance

-11 -



Corp., 243 F. App’x 838, 842 n.5 (5th Cir. 2007) (concluding that an order vacating an entire
arbitration award is appealable, despite being remanded to the same panel); Bull HN Info. Sys., Inc.
v. Hutson, 229 F.3d 321, 327 (1st Cir. 2000) (construing as appealable part of a district court order
remanding the “entire matter” to a new arbitrator); Jay Foods, L.L.C. v. Chem. & Allied Prod.
Workers Union, Local 20, AFL-CIO, 208 F.3d 610, 613 (7th Cir. 2000) (noting that appeal is
available from an order of remand, unless the purpose of the remand was “was merely to enable the
arbitrator to clarify his decision in order to set the stage for informed appellate review”); Virgin
Islands Hous. Auth. v. Coastal Gen. Constr. Servs. Corp., 27 F.3d 911, 914 (3rd Cir. 1994)
(concluding an order remanding the case to a new arbitration hearing was subject to appeal, but
under facts in which “the District Court did not simply request clarification, but instead directed a
re-evaluation of the entire controversy . . . .”)). Orders that direct a re-evaluation of a completed
arbitration are appealable. However, orders that defer a final ruling until the arbitration is complete
are not appealable. Werline, 307 S.W.3d at 270-71. We conclude that the order in this case is not
the type of appealable order described in the dissent’s authorities.
II1. Conclusion
For the aforementioned reasons, we affirm the court of appeals’ judgment and, for different

reasons, dismiss the appeal for want of jurisdiction. TEX.R. App. P. 60.2(a).

Dale Wainwright
Justice

OPINION DELIVERED: August 17,2012
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IN THE SUPREME COURT OF TEXAS

No. 06-1084

BISON BUILDING MATERIALS, LTD., PETITIONER,

LLOYD K. ALDRIDGE, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIRST DISTRICT OF TEXAS

JUSTICE HECHT filed a dissenting opinion, in which JUSTICE MEDINA and JUSTICE WILLETT
joined.

As the Court acknowledges,! when the Federal Arbitration Act® (“the FAA”) affords
appellate review that Texas law does not, state-court review may be available by mandamus.’ The
Court holds that the FAA would not allow an appeal from the trial court’s order in this case. I

disagree and therefore respectfully dissent.

Ante at .
29 U.S.C. §§ 1-16.

? See In re Gulf Exploration, LLC, 289 S.W.3d 836, 841-843 (Tex. 2009) (in conditionally granting relief, the
Court concluded that the court of appeals erred in granting mandamus relief to a party complaining of a trial court order
compelling arbitration because that party failed to establish that it had an inadequate remedy by appeal; the Court
distinguished In re Poly-America, 262 S.W.3d 337, 352 (Tex. 2008), in part because it involved conflicting legislative
mandates); Jack B. Anglin Co. v. Tipps, 842 S.W.2d 266, 271-273 (Tex. 1992).



Bison Building Materials, Ltd., a non-subscriber, paid Aldridge, its employee, medical and
wage replacement benefits under its insurance plan in exchange for Aldridge’s written waiver of his
“right to file a legal action . . . for any and all damages sustained” because of his injury. After
receiving some $80,000 in benefits, Aldridge asserted damage claims against Bison and demanded
arbitration, having agreed under the FAA to arbitrate claims for work-related injuries. In the
arbitration, Bison argued that the post-injury waiver barred Aldridge’s claims. Aldridge alleged that
he did not recall signing the waiver, but if he did sign it, he did not understand it. The arbitrator
found that Aldridge signed the waiver and so dismissed, with prejudice, his attempt to arbitrate a
claim for common law damages.

Aldridge then sued Bison to have the arbitration award set aside. Aldridge moved for
summary judgment, and in response, Bison moved for confirmation. They both argued for a
standard of review — “that applied by an appellate court reviewing a decision of a trial court sitting
without a jury” — provided for in their arbitration agreement but not in the FAA.* The trial court
apparently applied that standard in issuing the following order:

ORDER
Pending before the Court are the motion for summary judgment in action to

set aside arbitration award filed by plaintiff Lloyd K. Aldridge (“Aldridge”) and the

motion to confirm arbitration award filed by defendant Bison Building Materials,

Ltd. (“Bison”). By these motions, the parties ask this Court to review the arbitrator’s

August 24, 2004, Final Award which grants Bison’s motion to dismiss arbitration.
By the arbitrator’s award, he concluded that (1) the post-injury waiver at issue

* The United States Supreme Court has since held that the FAA’s grounds for vacating or modifying an
arbitration award cannot be enlarged by agreement. Hall St. Assocs., L.L.C. v. Mattel, Inc., 552 U.S. 576, 578 (2008).

2



precluded Aldridge from pursuing a common law negligence claim for damages
resulting from his on-the-job accident; and (2) Aldridge did sign the post-injury
waiver.

Having considered the submissions and the applicable law, the Court
determines that the motions should be GRANTED in part and DENIED in part as
follows.

The Court finds that, as a matter of first impression, that both the Texas
Supreme Court decision Storage & Processors, Inc. v. Reyes, 134 S.W.3d 190 (Tex.
2004) (holding that Texas’ strong public policy for Workers” Compensation favors
even aradical extension of the doctrine to less-than-total-exculpation waivers where
workers are involved) and the fair notice requirements described therein are properly
applied to a post-injury waiver. The Court further finds that the post-injury waiver
is ambiguous as to whether the right to arbitration is forfeited. Thus, the Final
Award of dismissal is VACATED in PART, solely as to the arbitrator’s finding that
the post-injury waiver precludes arbitration because there are fact questions on:

(1) Is the post-injury waiver enforceable. Thatis, (a) does the waiver satisfy
the fair notice requirements and, if not, (b) did both parties have actual knowledge
of the terms of the waiver agreement. If the answer to these two questions is “no,”
the waiver is unenforceable. Even if the waiver is enforceable, there is a fact
question on:

(2) Do the ambiguous terms of the waiver preclude this action seeking
arbitration.

The arbitration award is CONFIRMED as to the finding that Aldridge signed
the post-injury waiver.

The record does not reflect what further proceedings, if any, the trial court contemplated, or whether

either party requested clarification.



Instead, both appealed. A divided court of appeals dismissed the case for want of
jurisdiction.” The court held that the appealed order contemplated rehearing by the arbitrator® and
therefore was not final,’ that the Texas Arbitration Act (“the TAA”) did not provide for interlocutory
appeal,® and that any right of appeal provided by the FAA was irrelevant because “‘federal
procedure does not apply in Texas courts, even when Texas courts apply the [FAA].”””

Irrespective of whether the court of appeals’ construction of the TAA was correct, it does
not allow an appeal in this case because, as the Court holds, it is inapplicable.'® An agreement to
arbitrate a claim for personal injury, like Aldridge’s, is outside the scope of the TAA unless the

agreement is made on advice of counsel and signed by the parties’ attorneys.'" That did not happen

here. But the court of appeals neglected to consider whether the FAA would allow an appeal of a

%263 S.W.3d 69, 76 (Tex. App.—Houston [1st Dist.] 2006).

6 Id. at 74 (“Though the Order does not expressly direct a rehearing, by identifying remaining issues, it
necessarily contemplates resolution of those issues by way of a rehearing.”).

"1d. at 73 (“The Order here does not contain finality language or otherwise state that it is a final judgment. Nor
does it dispose of all claims and parties. In fact, it does the exact opposite — it states that ‘fact questions’ remain
regarding whether the post-injury waiver is enforceable and whether the ambiguous terms of the waiver preclude the
arbitration. Thus, the Order does not dispose of all the parties’ claims; rather, it contemplates continuing resolution
through the arbitration process and is interlocutory per se under [Lehmann v. Har-Con Corp., 39 S.W.3d 191 (Tex.
2001)]. ” (citation, internal quotation marks, and brackets omitted)).

8 Id. at 74-76.

° Id. at 73 (quoting Jack B. Anglin Co. v. Tipps, 842 S.W.2d 266, 272 (Tex. 1992)).

0 Ante at .

' TEX. CIv. PRAC. & REM. CODE § 171.002(2)(3), (4), (c).

4



federal court’s order like the one in this case. If so, a Texas state court would allow review by
mandamus. "

The FAA states that “[a]n appeal may be taken from . . . an order . . . confirming or denying
confirmation of an award or partial award, or . . . modifying, correcting, or vacating an award . .. .”"
The order in this case expressly confirms the arbitration award “as to the finding that Aldridge
signed the post-injury waiver” and vacates it “in part, solely as to the arbitrator’s finding that the
post-injury waiver precludes arbitration”. The confirmation is insignificant; a finding that Aldridge
signed the waiver does not, by itself, support dismissal of his claim. On the other hand, the vacatur
“in part” is effectively in full; the arbitrator’s award dismissing Aldridge’s claim is reversed. The
order denies confirmation of the award and vacates it. Thus, the order is one that may be appealed
under the FAA.

The Court reaches the contrary conclusion because the order “seeks completion of an
arbitration and sends the dispute to the same arbitrator”,'* but this is simply not true. The order does
not “seek” to have the arbitration completed. It does not remand the dispute to the same arbitrator
(if he is still available), or for that matter, to any arbitrator. The order does not suggest, much less
direct, rehearing, and the record does not reflect that any further arbitration proceedings have been

conducted or even requested in the nearly six years since the order was signed.

The Court bases its conclusion on three cases. The first, Wall Street Associates, L.P. v.

2 Jack B. Anglin, 842 S.W.2d at 271-273.
139 U.S.C. § 16(a)(1)(D)-(E).

“Ante at .



Becker Paribas Inc., has nothing to say about the appealability of post-award orders."”> In Rich v.
Spartis, the Second Circuit, without questioning its jurisdiction over an appeal from an order
confirming an arbitration award in part and vacating it in part, remanded the case to the district court
with directions to order the arbitration panel to state the basis for its award.'® The district court
complied and reinstated its original decision,'” and the Second Circuit."® In the third case, Landy
Michaels Realty Corp. v. Local 32B-32J, an arbitrator found that an employer had breached a
collective bargaining agreement and awarded the union substantial damages.' The employer sued
to vacate the award.”® The district court confirmed the award’s determination of breach, but the
parties agreed that damages had been miscalculated, and the court remanded the dispute for the
arbitrator to redetermine damages.”’ The Second Circuit dismissed the appeal for want of

jurisdiction, indicating that the FAA does not permit appeal of an “order remanding a case to the

1527 F.3d 845 (2d Cir. 1994).

16516 F.3d 75, 78-84 (2d Cir. 2008) (the district court vacated the damages part of the award; the court of
appeals remanded to the district court with directions to order the arbitration panel “to specify whether the Worldcom
trading losses . . . represented in all, part, or none of the lump-sum Award . . ..”).

7 Rich v. Salomon Smith Barney, Inc. (In re WorldCom, Inc. Sec. Litig.), Nos. 02 Civ. 3288(DLC), 05 Civ.
3913(DLC), 2008 U.S. Dist. LEXIS 104440 (S.D.N.Y. Aug. 11, 2008) (the district court issued orders requiring the
arbitration panel to specify the basis for its damages award and, after a show cause order, the panel responded that
compensatory award was solely for Worldcom losses; the district court therefore reinstated its original decision vacating
in part and confirming in part the arbitration panel’s award).

8 Rich v. Spartis, 307 F. App’x 475, 476-478 (2d Cir. 2008) (affirming, on appeal after the remand, the district
court’s reinstatement of its original decision).

19954 F.2d 794, 795 (2d Cir. 1992).
*1d.

2.



same arbitration panel for clarification of its award”.*> The court noted that the Fifth Circuit had
made the same observation in Forsythe International, S.A. v. Gibbs Oil Co.” But the order appealed
in Forsythe had vacated an award and remanded the dispute for arbitration before a different panel,
and the court allowed the appeal, explaining:

While the district court’s order commanded further arbitration, it also nullified the

decision of an arbitration panel. If an order remanding the case to a different

arbitration panel renders a vacatur unreviewable, parties to arbitration could never

determine whether the district court acted within the narrow statutory limits

governing vacatur of the original award. Such a result would disserve the policies

that promote arbitration and restrict judicial review of awards.*

More recently, in Bull HN Information Systems, Inc. v. Hutson, the First Circuit first noted
that the appeal from the district court’s order denying confirmation of the arbitrator’s “Phase 1”
award fell squarely within FAA § 16(a)(1)(D), which permits an appeal from an order “‘denying an
award or partial award,””® before addressing whether a remand — in that part of the district court’s
order vacating the award and remanding the entire matter to a new arbitrator — would nonetheless
render the order a nonappealable interlocutory order. The First Circuit rejected that idea, observing

133

that courts “‘routinely assume . . . that an order vacating an arbitrator’s decision but remanding for

2 Id. at 797 (emphasis in original).

»915F.2d 1017, 1020 n.1 (5th Cir. 1990).

* Id. at 1020.

229 F.3d 321, 327-328 (1st Cir. 2000) (quoting 9 U.S.C. § 16(a)(1)(D) (emphasis added)) (the court observed

that the arbitrator's “Phase 1 Award could be characterized as a partial order because it contemplates further arbitration
proceedings in Phase 27).



additional arbitration is appealable under [FAA] § 16(a)(1)(E) . ...

The reasoning of those courts is persuasive, and we hold that an order of the
district court which vacates and remands an arbitral award is not thus made an
interlocutory order. Allowing the appeal furthers the ‘“pro-arbitration policy
designed to expedite confirmation of arbitration awards” articulated by Congress
when it amended the FAA to allow appeal from certain orders concerning arbitration.
This is not like an order remanding to the arbitrator merely for clarification. A
remand for a new arbitration proceeding, unlike an unappealable interlocutory order
within the scope of § 16(b), does not offend “the policies disfavoring partial
resolution by arbitration,” but instead encourages finality and completeness. %’

The rule from these cases is that an order remanding a dispute to an arbitrator for
clarification of his award is not appealable, but an order remanding a dispute for a new arbitration
before a new arbitrator is. The cases do not specifically consider the appealability of an order
remanding for a new arbitration before the same arbitrator, though the Hutson analysis implies that
such an order would also be appealable. Other cases have reached that conclusion.® The Court tries

to shoehorn this case into the latter category, but it can do so only by rewriting the trial court’s order

% Id. at 328 (quoting Perlman v. Swiss Bank Corp. Comprehensive Disability Prot. Plan, 195 F.3d 975, 980
(7th Cir. 1999), and citing Jays Foods, L.L.C. v. Chem. & Allied Prod. Workers Union, Local 20,208 F.3d 610, 613 (7th
Cir. 2000), Virgin Islands Hous. Auth. v. Coastal Gen. Constr. Servs. Corp., 27 F.3d 911, 914 (3d Cir. 1994), and
Forsythe, 915 F.2d at 1020). In Virgin Islands Housing Authority, 27 F.3d at 914, the district court's order did not
specify whether the hearing on remand was to be conducted by the original arbitrator, but, even if it had, the court would
not have deemed the order interlocutory within the scope of 9 U.S.C. § 16(b); the court was “not convinced by the dictum
in Forsythe that appealability in situations of this nature should be determined by whether the remand is to the original
or a new arbitrator. Rather, the distinction is whether the additional hearing is ordered merely for purposes of
clarification — an order that would not be appealable — or whether the remand constitutes a re-opening that would begin
the arbitration all over again.”

2 Id. (citations omitted).

2 HCC Aviation Ins. Grp., Inc. v. Emp’r Reinsurance Corp., 243 F. App’x 838, 842 & n.5 (5th Cir. 2007); see
also Jays Foods, 208 F.3d at 612-613 (the court, to cut the procedural knot that it had created, explained that it was
wrong, given the 1988 changes to the FAA, when it concluded that a trial court order vacating the arbitrator’s decision
was not immediately appealable because the order remanded the case to the arbitrator; the same arbitrator on remand,
emphasizing that he disagreed, bowed to what he thought was the district court’s implicit command to rule for the
company).



to direct a remand to the same arbitrator, something it simply does not do. Even if the shoe fit, the
cases cited do not deny appealability to an order requiring an arbitration Mulligan, even before the
same arbitrator.

I would hold that an order like the one in this case can be appealed under the FAA and thus
can be reviewed by mandamus in Texas courts. Had the trial court applied the restrictive standard
of review prescribed by the FAA as it should have,* confirmation would have been required. 1
would therefore direct the trial court to vacate its order and instead confirm the arbitration award.

Because the Court does not do so, I respectfully dissent.

Nathan L. Hecht
Justice

Opinion delivered: August 17,2012

® Hall St. Assocs., L.L.C. v. Mattel, Inc., 552 U.S. 576, 578 (2008).



IN THE SUPREME COURT OF TEXAS

No. 07-0288

CITY OF DALLAS, PETITIONER,

V.

DAVID S. MARTIN AND GEORGE G. PARKER, ET AL., RESPONDENTS

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIFTH DISTRICT OF TEXAS

Argued December 17, 2009

JUSTICE JOHNSON delivered the opinion of the Court, in which CHIEF JUSTICE JEFFERSON,
JUSTICE HECHT, JUSTICE WAINWRIGHT, JUSTICE MEDINA, JUSTICE GREEN, JUSTICE GUZMAN, and
JUSTICE LEHRMANN joined.

JusTICE WILLETT filed a dissenting opinion.

This appeal involves issues of governmental immunity from suit. With the exception that
this matter is a class action, which does not affect our analysis or conclusions, and one argument that
we address separately, the material facts, procedural background, issues, and arguments presented
are similar to those we considered in City of Dallas v. Albert,  SW.3d ___ (Tex. 2011). Thus,
our conclusions and holdings are the same as those in Albert.

The matter® arises out of a dispute over whether the City of Dallas paid its firefighters and

police officers in accordance with a 1979 ordinance adopted pursuant to a voter-approved

! This appeal involves two petitions, City of Dallas v. Martin (No. 07-0288) and City of Dallas v. Parker (No.
07-0289), which we consolidated.



referendum.? Claiming the City had not properly paid them, some firefighters and police officers
(collectively, the Officers) brought a class action asserting breach of contract claims and seeking a
declaratory judgment.

As it did in Albert, the City filed a counterclaim, later filed a plea to the jurisdiction based
on governmental immunity, and then dismissed its counterclaim. The trial court denied the City’s
pleato the jurisdiction and the City filed an interlocutory appeal. See TEX.CIv.PRAC. & REM. CODE
8 51.014(8). While the appeal was pending at the court of appeals, the Legislature amended the
Local Government Code to provide for a limited, retroactive waiver of certain local governmental

entities” immunity from suit. See TEX. Loc. Gov’T CopE § 271.152.% In light of judicial* and

2 The ordinance, in relevant part, states:

Be it ordained that: (1) From and after October 1, 1978, each sworn police officer and fire fighter and
rescue officer employed by the City of Dallas, shall receive a raise in salary in an amount equal to not
less than 15% of the base salary of a City of Dallas sworn police officer or fire fighter and rescue
officer with three years service computed on the pay level in effect for sworn police officers and fire
fighters and rescue officers of the City of Dallas with three years service in effect in the fiscal year
beginning October, 1977; (2) The current percentage pay differential between grades in the sworn
ranks of the Dallas Police Force and the Fire Fighter and Rescue Force shall be maintained; and (3)
Employment benefits and assignment pay shall be maintained at levels of not less than those in effect
for the fiscal year beginning October, 1977.

Dallas, Tex., Ordinance 16084 (Jan. 22, 1979).
¥ Section 271.152 of the Local Government Code provides:

A local governmental entity that is authorized by statute or the constitution to enter into a
contract and that enters into a contract subject to this subchapter waives sovereign immunity to suit
for the purpose of adjudicating a claim for breach of the contract, subject to the terms and conditions
of this subchapter.

4 More specifically, we decided Tooke v. City of Mexia, 197 S.W.3d 325 (Tex. 2006) and Reata Construction
Corp. v. City of Dallas, 197 S.W.3d 371 (Tex. 2006). In Tooke we held that the phrases “sue and be sued” and “plead
and implead” do not constitute clear and unambiguous waivers of governmental immunity. 197 S.W.3d at 342. In Reata
we held that a governmental entity does not have immunity from monetary claims against it that are “germane to,
connected with, and properly defensive to” affirmative claims made by the entity, to the extent the claims against the
entity offset the entity’s claims. 197 S.W.3d at 378.



legislative proceedings that took place after the trial court made its rulings, the court of appeals
affirmed in part, reversed in part, and remanded the case for reconsideration by the trial court. 214
S.W.3d 638, 644.

For the reasons set out in Albert we conclude that: (1) the ordinance’s adoption by means
of referendum did not result in the City’s loss of immunity fromsuit; _ SW.3dat___; (2) the City
has immunity from suit as to the declaratory judgmentaction;  SW.3dat __; (3) by non-suiting
its counterclaim the City did not reinstate immunity from suit as to the Officers’ claims that were
pending against the City when it non-suited the counterclaim; _ SW.3dat ___; and (4) the case
must be remanded for the trial court to consider whether the Legislature waived the City’s immunity
by amending the Local Government Code.  SW.3dat .

In addition to arguments made in Albert and addressed above, the Officers in this case assert
that the City’s immunity from suit is waived because the suit implicitly involves the validity of pay
resolutions adopted by the city council. See TEX. Clv. PRAC. & REM. CODE § 37.006(b) (“In any
proceeding that involves the validity of a municipal ordinance . . . the municipality must be made
aparty ....”). However, the Officers’ pleadings do not support this contention. Their pleadings
reference the ordinance as having become a term of their employment contracts and two resolutions
as possible bases for calculating their damages. They do not question the validity of either the
ordinance or a resolution.

We reverse the judgment of the court of appeals and remand the case to the trial court for

further proceedings.



Phil Johnson
Justice

OPINION DELIVERED: December 16, 2011



IN THE SUPREME COURT OF TEXAS

No. 07-0288

CITY OF DALLAS, PETITIONER,

V.

DAVID S. MARTIN AND GEORGE G. PARKER, ET AL., RESPONDENTS

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIFTH DISTRICT OF TEXAS

Argued December 17, 2009

JUSTICE WILLETT, dissenting.
For the reasons stated in my dissent in Albert,  S.W.3dat __, I would decline to reach
the issues decided by the Court, and would instead remand to the trial court to consider first whether

amendments to Chapter 271 of the Local Government Code effect a waiver of the City’s immunity.

Don R. Willett
Justice

OPINION DELIVERED: December 16, 2011






IN THE SUPREME COURT OF TEXAS

No. 07-1011

KEITH LOWELL, ET AL., PETITIONERS,

V.

CITY OF BAYTOWN, TEXAS, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIRST DISTRICT OF TEXAS

PER CURIAM

Petitioners are firefighters for the City of Baytown. They sued the City, claiming that it
improperly calculated pay for certain assignments in violation of the Firefighter and Police Civil
Services Act. The firefighters sought declaratory and injunctive relief, as well as “all pay and
benefits lost as a result of Defendant’s failure to properly pay Plaintiffs during temporary assignment
of higher-classified duties.” The firefighters also requested prejudgment interest on back pay,
attorney’s fees, costs, and postjudgment interest. The City filed a jurisdictional plea asserting
governmental immunity, which the trial court granted.

The court of appeals affirmed the trial court’s judgment as to the firefighters’ back pay
claims, holding that City of Houston v. Williams, 216 S.W.3d 827 (Tex. 2007)(per curiam), and City

of Sweetwater v. Waddell, 218 S.W.3d 80 (Tex. 2007)(per curiam),* “foreclose any award of money

! In Waddell, firefighters sued the City of Sweetwater for failure to promote and failure to pay each firefighter
the same base salary as required by statute. City of Sweetwater v. Waddell, 218 S.W.3d 80, 80 (Tex. 2007)(per curiam).
The firefighters sought a declaration that the City’s actions were unlawful, an order that one firefighter be promoted,



damages under the Civil Service Act unless the Legislature gives to firefighters and police officers,
for whose benefit this act was passed, permission to sue.” 264 S.W.3d 31, 36.

In Williams, we held that retired firefighters could not pursue a declaratory judgment action
against the City to recover amounts allegedly withheld from lump-sum termination payments in
violation of the Local Government Code. Williams, 216 S.W.3d at 828. We applied the rule set out
in Texas Natural Resource Conservation Commissionv. IT-Davy, 74 S.W.3d 849, 856 (Tex. 2002),
that the Declaratory Judgment Act cannot be used to circumvent immunity. Id. at 829. We noted
that “[t]he only injury the retired firefighters allege has already occurred, leaving them with only one
plausible remedy—-an award of money damages.” Id.

More recently, in City of El Paso v. Heinrich, 284 S.W.3d 366, 380 (Tex. 2009), we
dismissed claims for retrospective relief for pension payments alleged to have been reduced in
violation of state law. We made clear that while “a claimant who successfully proves an ultra vires
claim is entitled to prospective injunctive relief, as measured from the date of injunction,”
retrospective monetary remedies are generally barred by governmental immunity. Heinrich, 284
S.W.3d at 376. Even if a suit seeking to require state officers to comply with statutory provisions
may be brought, its remedy may implicate immunity. See id. at 374 (noting the “curious situation”
that “the basis for the ultra vires rule is that a government official is not following the law, so that
immunity is not implicated, but because the suit is, for all practical purposes, against the state, its

remedies must be limited”). Recognizing that drawing the line for permissible remedies at monetary

attorney’s fees, costs, and monetary damages. Id. Waddell does not address whether a back pay award is barred by
governmental immunity. The trial court dismissed on the basis of governmental immunity. The court of appeals
reversed, holding that the City’s immunity from suit was waived by a “sue and be sued” clause in its charter. Id. at 81.
We reversed based on Tooke v. City of Mexia, 197 S.W.3d 325 (Tex. 2006). Id.

2



reliefis “problematic,” we concluded that a “compromise between prospective and retroactive relief,
while imperfect, best balances the government’s immunity with the public’s right to redress in cases
involving ultra vires actions.” Id. at 374-75. Applying this rule, we dismissed Heinrich’s
retrospective claims for pension benefits allegedly withheld in violation of the statute governing the
pension fund. 1d. at 380.

Here, the firefighters’ claims for back pay and related damages for improper calculation of
pay for assignments performed in the past are the type of retrospective relief that we held barred by
governmental immunity in Heinrich and Williams. In Heinrich we noted, however, that the
Legislature can authorize retrospective relief. The firefighters assert that the Legislature has done
so with Local Government Code sections 271.151-.160, enacted during the pendency of this appeal .2
The firefighters urge us to remand this case to the trial court so that they may replead in light of
Chapter 271, as we have done in numerous, similar cases (including Williams). See City of Dall. v.
Albert,  SW.3d__ ,  (Tex.2011) (plaintiff firefightersand police officers sought declaratory
relief and damages for breach of contract); Williams, 216 S.W.3d at 829; see also City of Dall. v.
Dequire, 249 S.W.3d 428, 428-29 (Tex. 2008) (per curiam)(plaintiff police officers sought
declaratory relief and damages for failure to promote); Dall. Fire Fighters Ass’nv. City of Dall., 231
S.W.3d 388, 388-89 (Tex. 2007) (per curiam) (plaintiff firefighters sought declaratory relief,
injunctive relief, damages, and attorney’s fees for breach of contract and for violation of the city’s
charter and civil service board rules); City of Dall. v. Saucedo-Falls, 218 S.W.3d 79, 79-80 (Tex.

2007) (per curiam) (plaintiff police officers and firefighters sued for back pay, interest, attorney’s

2 The firefighters acknowledge that section 180.006 of the Local Government Code, which applies only to
claims “initially asserted on or after the effective date [June 15, 2007] of this Act,” Act of May 22, 2007, 80th Leg.,R.S.,
ch 1200, § 3, 2007 Tex. Gen. Laws 4071, 4072, is inapplicable here.

3



fees, and alternatively for declaratory relief). We agree with the firefighters that a remand is
appropriate here.

The court of appeals also reversed the trial court’s judgment dismissing the firefighters’
claims for prospective declaratory and injunctive relief, holding that such claims did not implicate
governmental immunity. Although the court of appeals correctly concluded that immunity does not
preclude certain prospective claims, we recently held that such actions must be brought against the
relevant government officials, rather than the governmental entity itself. See Heinrich, 284 S.W.3d
at 373 (observing that “these suits cannot be brought against the state, which retains immunity, but
must be brought against the state actors in their official capacity. This is true even though the suit
is, for all practical purposes, against the state.”). Here, the firefighters named the City rather than
city officials in their official capacity as Heinrich requires, but their pleading predated Heinrich.
In addition to remanding to permit the firefighters to replead in light of chapter 271, our remand will
also permit the firefighters to replead in light of Heinrich and seek appropriate relief, if any, against
the relevant city officials.

Accordingly, we grant the firefighters’ petition for review and, without hearing oral
argument, reverse the court of appeals’ judgment and remand the case to the trial court for further

proceedings consistent with this opinion. TEX. R. App. P. 59.1, 60.2(d).

OPINION DELIVERED: December 16, 2011



IN THE SUPREME COURT OF TEXAS

No. 08-0591

ROLLING PLAINS GROUNDWATER CONSERVATION DISTRICT, PETITIONER,

V.

CITY OF ASPERMONT, TEXAS, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE ELEVENTH DISTRICT OF TEXAS

PER CURIAM

Rolling Plains Groundwater Conservation District sued the City of Aspermont for water
transportation fees and for a declaration that the City must comply with the District’s rules. The
court of appeals held that governmental immunity barred the District’s claim for payment but not
its declaratory judgment action. 258 S.W.3d 231, 236. While this appeal was pending, we decided
City of EI Paso v. Heinrich, 284 S.W.3d 366, 368-69 (Tex. 2009), which is consistent with the court
of appeals’ ultimate holding with respect to the District’s claim for past due fees, penalties, and
costs. Consequently, we reject the District’s arguments to the contrary. The City did not seek
review of the court of appeals’ declaratory judgment holding. Accordingly, we affirm the court of

appeals’ judgment.



The City, located in Stonewall County, operates water wells that are outside city limits but
within the District boundaries of Haskell, Knox, and Baylor counties." The wells supply roughly
two-thirds of the City’s water, which the City transports from the District to Stonewall County. The
wells were exempt from regulation until 2003, when the Legislature authorized the District to assess
limited export fees or production fees for water transported outside District boundaries.? Act of May
28, 2003, 78th Leg., R.S., ch. 992, § 1, 2003 Tex. Gen. Laws 2896. Accordingly, the District
amended its rules and adopted such fees.

The District sued after the City refused to pay export fees for water it transported outside the
District. In addition to the export fees, the District sought late payment fees, civil penalties,®
attorney’s fees, and costs. The District also sought a declaration “that as an owner or operator of

groundwater wells located within the District and as a transporter of groundwater outside of the

! The District was created pursuant to article XV1, section 59 of the Texas Constitution and chapter 36 of the
Texas Water Code. TEX. CONST. art. XVI, § 59; TEX. WATER CODE ch. 36; see also Act of May 26, 1993, 73rd Leg.,
R.S., ch. 1028, 1993 Tex. Gen. Laws 4435, amended by Act of April 20, 2001, 77th Leg., R.S., ch. 38, 2001 Tex. Gen.
Laws 68, and Act of May 28, 2003, 78th Leg., R.S., ch. 992, 2003 Tex. Gen. Laws 2896.

2 The Water Code exempts from regulation

a well and any water produced or to be produced by a well that is located in a county that has a
population of 14,000 or less if the water is to be used solely to supply a municipality that has a
population of 121,000 or less and the rights to the water produced from the well are owned by a
political subdivision that is not a municipality, or by a municipality that has a population of 100,000
or less, and that purchased, owned, or held rights to the water before the date on which the district was
created, regardless of the date the well is drilled or the water is produced. The district may not
prohibit the political subdivision or municipality from transporting produced water inside or outside
the district’s boundaries.

TEX. WATER CODE § 36.121.
% Water Code section 36.102(b) provides that the board of a groundwater district “by rule may set reasonable

civil penalties for breach of any rule of the district not to exceed $10,000 per day per violation, and each day of a
continuing violation constitutes a separate violation.” TeX. WATER CODE § 36.102(b).
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District, Aspermont is bound by and must comply with” the District’s enabling act, chapter 36 of
the Water Code, and the District’s rules.

The City filed a plea to the jurisdiction on the basis of governmental immunity. The trial
court denied the plea, and the City appealed. Relying on City of Houston v. Williams, 216 S.W.3d
827, 829 (Tex. 2007), the court of appeals held that the City is immune from suit as to the District’s
enforcement action seeking past due fees, penalties, and costs, and rendered judgment dismissing
those claims. 258 S.W.3d at 236. The court of appeals affirmed the trial court’s judgment denying
the City’s plea as to the District’s declaratory judgment action. Id. The District petitioned this
Court for review of the immunity question; the City has not petitioned this Court to review the court
of appeals’ declaratory judgment holding.

The City, as a political subdivision of the state, is entitled to governmental immunity* from
a suit for money damages unless it has been waived. Tex. Nat. Res. Conservation Comm’n v. IT-
Davy, 74 S.W.3d 849, 853 (Tex. 2002). The District alleges that the Water Code waives immunity.
The court of appeals concluded that it does not. 258 S.W.3d at 235. We agree with the court of
appeals.

Section 36.102(a) of the Water Code provides: “[a] district may enforce this chapter and its
rules by injunction, mandatory injunction, or other appropriate remedy in a court of competent
jurisdiction.” TeEX. WATER CODE § 36.102(a). The court of appeals concluded that section 36.102

“does not specifically authorize a suit against a political subdivision or a municipality; nor, for that

4 Sovereign immunity refers to the State’s immunity from suit and liability and protects the State and its
divisions, while governmental immunity protects political subdivisions of the State, including counties, cities, and school
districts. See Wichita Falls State Hosp. v. Taylor, 106 S.W.3d 692, 694 n.3 (Tex. 2003).
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matter, does it specifically authorize the assessment of penalties against a political subdivision or
municipality.” 258 S.W.3d at 234. To waive immunity, the statute at issue must contain a clear and
unambiguous expression of waiver. TEX. Gov’T CoDE § 311.034; Wichita Falls State Hosp. v.
Taylor, 106 S.W.3d 692, 696 (Tex. 2003). The District contends that the court of appeals erred in
failing to consider chapter 36 as awhole. The District argues that section 36.115 of the Water Code,
which provides that no “person” may take certain actions without obtaining a permit from the
District, waives immunity because under the Code Construction Act, a “person” includes a
“governmental subdivision or agency.” TEX. WATER CODE § 36.115; TEX Gov’T CODE 8§
311.005(2). However, the Government Code provides:

In order to preserve the legislature’s interest in managing state fiscal matters through

the appropriations process, a statute shall not be construed as a waiver of sovereign

immunity unless the waiver is effected by clear and unambiguous language. In a

statute, the use of “person,” as defined by Section 311.005 to include governmental

entities does not indicate legislative intent to waive sovereign immunity unless the

context of the statute indicates no other reasonable construction.
TEX. Gov’T CODE § 311.034.

Here, section 36.115 can be reasonably construed as consistent with governmental immunity.
The Water Code applies to private individuals and governmental entities alike, so the Code is not
without meaning when construed against an asserted waiver of immunity. See City of Midlothian
v. Black, 251 S.W.3d 791, 798 (Tex. App.—Waco 2008, no pet.). Even if the incorporation of the
Code Construction Act’s definition of “person” into the Water Code created an ambiguity, we must

construe ambiguities in a manner that retains immunity. Taylor, 106 S.W.3d at 701. Thus, we agree

with the court of appeals that the legislation does not clearly and unambiguously waive immunity.



Aside from its textual argument, the District urges that legislative policy will be adversely
affected if the City cannot be sued for its alleged noncompliance with Code provisions. |If
municipalities are immune from suit, it argues, then the District will be unable to effectively manage
its aquifers. But “[a]s we have repeatedly noted, the Legislature is best positioned to waive
immunity, and it can authorize retrospective relief if appropriate.” Heinrich, 284 S.W.3d at 377.

Even though governmental immunity has not been waived, under Heinrich, “suits to require
state officials to comply with statutory or constitutional provisions are not prohibited by sovereign
immunity, even if a declaration to that effect compels the payment of money.” Id. at 372.
Generally, however, only prospective relief is available; retroactive relief dictated by a court is not.
Id. at 376-77. The court of appeals held that City of Houston v. Williams, 216 S.W.3d 827, 829
(Tex. 2007), “controls the outcome of this case to the extent that Rolling Plains seeks a judgment
for money damages for injuries that have already occurred, i.e., the past due fees, penalties, and
other costs.” 258 S.W.3d at 235. This remains true under Heinrich; thus, to the extent the District
seeks retroactive relief, including past due fees, penalties, and costs, we affirm the court of appeals’
judgment.

In addition to past due fees, penalties, and costs, the District sought a declaration “that as an
owner and operator of groundwater wells located within the District and as a transporter of
groundwater outside of the District, Aspermont is bound by and must comply with” the District’s
enabling act, Chapter 36 of the Texas Water Code, and the District’s Rules. The court of appeals
held that the City “is not immune from the causes of action asserted by Rolling Plains for the

construction of the applicable legislation and for a declaration regarding whether Aspermont is



subject to and must comply with the rules and regulations of Rolling Plains.” 258 S.W.3d at 236.
The City has not challenged that part of the court of appeals’ judgment and in fact urges us to allow
the trial court to decide the District’s declaratory judgment action. Thus, that part of the court of
appeals’ judgment is not before us. Turtle Healthcare Group, L.L.C. v. Linan, 337 S.W.3d 865, 869
(Tex. 2011).

Because the District’s claim for past due fees, penalties, and costs would result in the
payment of retroactive monetary damages, the court of appeals correctly concluded that
governmental immunity bars the claim. Accordingly, without hearing oral argument, we grant the

petition for review and affirm the court of appeals’ judgment. TEX. R. App. P.59.1, 60.2(a).

OPINION DELIVERED: October 21, 2011



IN THE SUPREME COURT OF TEXAS

No. 08-0751

TEXAS MUTUAL INSURANCE COMPANY, PETITIONER,

V.

TIMOTHY J. RUTTIGER, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIRST DISTRICT OF TEXAS

Argued April 14, 2010
Rehearing Granted February 17, 2012

JusTICE JOHNSON delivered the opinion of the Court, in which JusTiCE HECHT, JUSTICE
WAINWRIGHT, JUSTICE WILLETT, and JUSTICE GUZMAN joined.

JusTiCE WILLETT filed a concurring opinion.

CHIEF JUSTICE JEFFERSON filed a dissenting opinion, in which JUSTICE MEDINA, JUSTICE
GREEN, and JUSTICE LEHRMANN joined.

We grant the parties’ motions for rehearing. We withdraw our opinion of August 26, 2011,
and substitute the following in its place.

In 1989 the Legislature enacted major amendments to the Workers” Compensation Act (Act).
TeX.LAB.CODE §§401.001-506.002. The amendments included significant reforms, among which
were changes in how to calculate income benefits for injured workers, the amount of income benefits

workers could recover, the dispute resolution process, the addition of an ombudsman program to



provide assistance for injured workers who had disputes with insurers, and increasing sanctions for
violations of the Act. In this case, the issues presented involve, among other matters, (1) the
interaction of the current Act with the Insurance Code and the Deceptive Trade Practices Act
(DTPA), and (2) whether the 1989 restructuring of the Act and subsequent amendments obviate the
need we found in Aranda v. Insurance Co. of North America, 748 S.W.2d 210 (Tex. 1988) to engraft
an extra-statutory cause of action for breach of the duty of good faith and fair dealing onto the
workers’ compensation system.

We conclude that (1) claims against workers’ compensation insurers for unfair settlement
practices may not be made under the Insurance Code, but (2) claims under the Insurance Code may
be made against those insurers for misrepresenting provisions of their policies, although in this case
there was no evidence the insurer did so.

We also overrule Aranda, 748 S.W.2d 210. We hold that an injured employee may not assert
a common-law claim for breach of the duty of good faith and fair dealing against a workers’
compensation carrier.

We reverse the judgment of the court of appeals and render judgment for Texas Mutual
Insurance Company.

I. Background

On June 21, 2004, Timothy Ruttiger was working for A&H Electric in Galveston when he
reported to his supervisor that he was injured while carrying pipe. He went to the University of
Texas Medical Branch at Galveston where he was diagnosed as having bilateral inguinal hernias.

Later that day he went to A&H’s office and filled out a TWCC-1 form, reporting that he had been



injured on the job. See TEX. LAB. CoDE § 409.001. Ruttiger was scheduled for hernia repair surgery
to be performed on July 14, 2004.

When A&H’s workers’ compensation carrier, Texas Mutual Insurance Company (TMIC),
received written notice that Ruttiger was claiming an injury, it initiated temporary income benefit
payments and began investigating. As part of the investigation process, TMIC’s adjuster, Audie
Culbert, interviewed A&H employees. One employee told Culbert that Ruttiger had been at a
softball tournament the weekend before the alleged injury and had come to work on the morning of
the incident with a limp. She later reported that one of Ruttiger’s co-workers informed her Ruttiger
was injured at the softball game and “bragged about getting it paid by workers’ comp.” The vice
president of A&H said that Ruttiger “wasn’t 100 percent” when he arrived at work on the day of the
incident and he “never got a straight story” on how Ruttiger was injured. Culbert testified at trial
that he attempted to contact Ruttiger by telephone and by mail, but was unable to do so. Ruttiger
denied receiving a letter or phone call from TMIC.

On July 11, Ruttiger’s doctor notified him that TMIC refused to pay for the hernia surgery.
Ruttiger testified that he then called Culbert who told him the claim was denied because the hernias
resulted from Ruttiger’s playing softball and were not work related.

On July 12, 2004, TMIC filed a “Notice of Refused or Disputed Claim” with the Texas

Workers” Compensation Commission' and discontinued temporary income benefit payments after

"In 2005, the Legislature abolished the Texas W orkers’ Compensation Commission and transferred its functions
to the Texas Department of Insurance, Workers” Compensation Division. See Act of May 29,2005, 70th Leg., R.A.,
ch. 265, § 8.001, 2005 Tex. Gen. Laws 469, 607-08. For ease of reference we will refer to the Division, or “WCD”
instead of the Commission.



having sent one check. See id. § 409.021 (providing that a carrier commits an administrative
violation if it does not, no later than the 15th day after the carrier receives written notice of an injury,
either begin paying benefits or notify the WCD and the employee of its refusal to pay as well as
notifying the employee of (1) his right to request a benefit review conference and (2) the means to
obtain further information).” In its notice, TMIC stated that its investigation revealed Ruttiger
sustained the hernias while he was playing softball and that it “disput[ed] this claim in its entirety.”
See id. § 409.022 (providing that an insurer’s notice of refusal to pay benefits must specify the
grounds for the refusal, that absent new evidence such grounds are the only basis on which the carrier
may dispute compensability in a later proceeding, and failure to comply with such requirements is
an administrative violation). The notice included the WCD’s telephone number and a statement that
an injured worker whose claim was denied had the right to contact the Division to request a benefit
review conference (BRC). See id. § 409.021(a)(2).

Two days after he was notified that TMIC refused to pay for his surgery, Ruttiger hired a

lawyer to help with his claim. Approximately two months later, in September, Ruttiger’s lawyer

2 When TMIC received notice of Ruttiger’s claim, it was required to notify the WCD of the claim. TEX. LAB.
CODE § 409.005. The WCD was then required to notify Ruttiger of the Act’s benefits and procedures:

Plain Language Information; Notification of Injured Employee

(a) The division shall develop information for public dissemination about the benefit process and the
compensation procedures established under this chapter. The information must be written in plain
language and must be available in English and Spanish.

(b) On receipt of a report [of injury], the division shall contact the affected employee by mail or by
telephone and shall provide the information required under Subsection (a) to that employee, together
with any other information that may be prepared by the office of injured employee counsel or the
division for public dissemination that relates to the employee’s situation, such as information relating
to back injuries or occupational diseases.

1d. § 409.013.



contacted TMIC and asked for a copy of the notice of disputed claim. After another month, on
October 22,2004, Ruttiger’s lawyer requested the WCD to seta BRC. Seeid. § 410.021 (providing
that a BRC is a non-adversarial, informal dispute resolution proceeding designed, among other
things, to mediate and resolve disputed issues). The BRC was set for December 2, 2004. See id. §
410.025(a); 28 TEX. ADMIN. CODE § 141.1 (providing that a BRC must be set within forty days after
the request is received, but in cases warranting expedited processing, the BRC must be set within
twenty days). The WCD failed to notify TMIC of the setting so the conference was rescheduled for
January 6, 2005. At the January conference, Ruttiger and TMIC entered into a benefit dispute
agreement. They agreed that (1) Ruttiger suffered a compensable injury on June 21, 2004; (2) he did
not have disability from June 22, 2004 through August 22, 2004; and (3) he had disability from
August 23, 2004 “to the present.” The WCD approved the agreement. Following the BRC, TMIC
paid temporary income benefits for the agreed period of past disability and re-initiated weekly
benefits. See TEX. LAB. CODE § 408.101. TMIC also paid for Ruttiger’s surgery and other medical
expenses related to his hernias. Ruttiger reached maximum medical improvement on August 1,
2005, and was assigned a 1% impairment rating. See id. §§ 408.121-.122.

On June 16, 2005, while his claim was still pending before the WCD and before he had
reached maximum medical improvement, Ruttiger sued TMIC and Culbert (generally referred to
collectively as TMIC) for violations of article 21.21 of the Insurance Code,’ breach of the common

law duty of good faith and fair dealing, and violations of the DTPA. TEX.Bus. & ComM. CODE §§

3 Ruttiger’s pleadings referenced article 21.21 of the Insurance Code. In 2003 the Legislature recodified the
Insurance Code and article 21.21 provisions relevant to this matter were placed in Chapter 541. Further reference to
Insurance Code provisions will be to the recodified designations.
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17.41-.63. Ruttiger did not claim that TMIC failed to fulfill the agreement it entered into at the BRC
or that TMIC did not properly pay income and medical benefits after the BRC. Rather, he claimed
that TMIC’s delay in paying temporary income benefits and agreeing to pay for surgery until January
2005 damaged his credit, worsened his hernias, and caused mental anguish, physical impairment,
and pain and suffering over and above what he would have suffered if TMIC had timely accepted
liability and provided benefits. His allegations as to Insurance Code violations were that TMIC (1)
failed to adopt and implement reasonable standards for promptly investigating claims, (2) refused
to pay Ruttiger’s claim without having conducted a reasonable investigation, (3) failed to promptly
provide a reasonable explanation for denying his claim, (4) failed to attempt to promptly and fairly
settle the claim when liability was reasonably clear, and (5) misrepresented the insurance policy to
him. He also asserted that TMIC’s Insurance Code violations authorized recovery under the DTPA.
Ruttiger’s common law claim was that TMIC breached its duty to properly investigate his claim and
denied necessary medical care and other benefits.

The case was tried to a jury, which found that TMIC (1) breached its duty of good faith and
fair dealing, (2) committed unfair and deceptive acts or practices that were a producing cause of
damages to Ruttiger, and (3) engaged in the unfair and deceptive acts knowingly. The jury found
damages for past physical impairment, past and future pain and suffering, past and future loss of
credit, past mental anguish, “additional” damages, and attorneys’ fees. The trial court rendered
judgment based on the Insurance Code findings, but also provided in its judgment that if the
Insurance Code theory of liability failed on appeal, Ruttiger was entitled to recover for TMIC’s

breach of the duty of good faith and fair dealing and under the DTPA.



The court of appeals held that there was no evidence of credit reputation damages, but
otherwise affirmed the trial court’s judgment allowing recovery under the Insurance Code. 265
S.W.3d 651, 672. The appeals court did not reach the issues of whether Ruttiger could recover under
his DTPA or common law claims. We granted TMIC’s petition for review. 53 TEX. Sup.CT.J. 388
(Mar. 15, 2010).

TMIC makes several arguments for reversing the court of appeals’ judgment: (1) Ruttiger
is not entitled to recover for aggravation of his hernias due to delay in surgery because a worker may
only recover for a common law bad faith claim if he suffers an “independent injury” separate from
his compensation injury; (2) the trial court lacked jurisdiction to award bad faith damages for
wrongful delay of benefits because Ruttiger did not exhaust his administrative remedies by obtaining
a determination by the WCD that benefits were due; (3) the Insurance Code causes of action do not
apply to Ruttiger’s claims as a matter of law, and even if they do, there is no evidence to support the
jury findings that TMIC violated the Code’s provisions; (4) even if Ruttiger’s injuries were
independent and the trial court had jurisdiction over his claims, this Court should join the majority
of states that have considered the issue and disallow common law bad faith claims in the context of
workers’ compensation; (5) the court of appeals misapplied insurance claims-handling standards for
liability and no-evidence appellate review when it held that jurors may disregard conflicting evidence
of coverage such as exists here where the statements made by employees of A&H and medical

records indicated Ruttiger’s hernias were preexisting;* (6) there is no evidence that TMIC knowingly

* Medical records obtained during lawsuit discovery revealed that Ruttiger had been diagnosed as having
bilateral inguinal hernias on two different occasions before he began working for A&H. He denied knowing of the
diagnoses and denied having hernias before he was injured on June 21, 2004.
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violated the Insurance Code because there is no evidence it was actually aware it was being unfair
to Ruttiger; and (7) there is no evidence to support the award for mental anguish damages.’

In response, Ruttiger argues that (1) a claim for aggravation of his hernias is separate from
his workers’ compensation claim; (2) he exhausted his administrative remedies by requesting and
attending a BRC where he entered into a benefit dispute agreement with TMIC; (3) claims under the
Insurance Code are allowed in the context of the workers’ compensation scheme; and (4) the jury
findings are supported by legally sufficient evidence.®

We begin by considering TMIC’s assertion that the trial court lacked jurisdiction because
Ruttiger failed to exhaust his administrative remedies.

II. Exhaustion of Administrative Remedies

Citing American Motorists Ins. Co. v. Fodge, 63 S.W.3d 801 (Tex. 2001), TMIC asserts that
a trial court lacks jurisdiction over a workers’ compensation claims-handling suit unless the WCD
has made a determination that the worker is entitled to the specific benefits wrongly denied or
delayed. TMIC argues that in this case the WCD has not done so.

Ruttiger and TMIC attended a BRC and entered into a benefit dispute agreement in which
the parties agreed that Ruttiger sustained a compensable injury and had disability beginning August
23, 2004. The WCD approved the agreement. TMIC asserts that this agreement was not a WCD

determination sufficient to give the trial court jurisdiction. Ruttiger counters that because at the time

5 Amicus briefs were submitted in support of TMIC’s position by Liberty Insurance Corporation, the American
Insurance Association, and the Property Casualty Insurers Association of America.

® Amicus briefs were submitted in support of Ruttiger’s position by the Texas Trial Lawyers’ Association,
attorney Peter N. Rogers, and attorney Joe K. Longley.



he filed this suit there were no disputed issues to be resolved by the WCD, he was not required to
continue through the administrative process. We agree with Ruttiger that the trial court had
jurisdiction.

As the court of appeals pointed out, the Act provides a dispute resolution process consisting
of four possible steps. 265 S.W.3d at 657. Those steps are a BRC, a contested case hearing (CCH),
review by an administrative appeals panel, and judicial review. Tex. LAB. CODE §§ 410.021,
410.151,410.202,410.251. A claimantis not required to continue through every step; the provisions
of the Act contemplate that disputes may be resolved at any level. See id. § 410.025(b) (providing
that the WCD shall schedule a CCH “to be held not later than the 60th day after the date of the
benefit review conference if the disputed issues are not resolved at the benefit review conference”);
id. § 410.029 (“[A] dispute may be resolved either in whole or in part at a benefit review
conference.”); id. § 410.169 (providing that the decision of a CCH officer is final in the absence of
an appeal).

Here, the parties entered into a benefit dispute agreement at the first BRC held in January
2005. The agreement stated that it resolved the issues in dispute and it was signed by Ruttiger, his
attorney, and a representative of TMIC. The agreement was binding on both parties “through the
conclusion of all matters relating to the claim” absent circumstances not involved here. Id.
§ 410.030. The agreement was approved by the WCD and was a sufficient resolution of Ruttiger’s
claim by the WCD to constitute exhaustion of his administrative remedies as to whether he suffered
an injury in the course of his employment for which medical and income benefits were payable, and

as to the date when he became disabled from the injury.



TMIC also asserts that under Fodge Ruttiger was required to obtain a determination from the
Division that he was entitled to the specific benefits he claims he was wrongly denied. In Fodge,
a CCH officer concluded that Anne Fodge had suffered a compensable injury. 63 S.W.3d at 802.
She did not claim medical benefits or claim that the carrier, American Motorists Insurance Co., had
denied medical benefits. Id. Five months later she filed suit against American Motorists for
mishandling her claim by, among other things, denying and delaying payment for medical treatment.
Id. We noted that only the WCD can determine whether a claimant is entitled to particular benefits,
and held that just as a trial court could not award medical benefits, neither could it award damages
for a denial of payment of benefits without a determination that the benefits were due. Id. at 804.

Ruttiger exhausted his administrative remedies as to his claims that TMIC delayed in paying
income benefits and the Commission’s approval of the benefit dispute agreement was a
determination of specific dates for which income benefits were payable. Accordingly, the trial court
had jurisdiction over the claims for delayed payment of income benefits.’

We next consider TMIC’s contentions relating to the Insurance Code.

7 TMIC asserts that in this case the benefit dispute agreement addressed whether Ruttiger sustained a
compensable injury and had a disability, but it did not address medical benefits, specifically the surgery he received.
TMIC claims Ruttiger could have presented, but did not, a dispute to the Commission at or before the January 2005 BRC
and obtained a determination that surgery was necessary in July 2004. Ruttiger asserts that the benefit dispute agreement
did not need to address medical benefits because the medical necessity of the surgery was not in dispute and any
administrative option became moot when TMIC paid for Ruttiger’s medical treatment. Because the trial court had
jurisdiction over Ruttiger’s claims for TMIC’s delay in paying income benefits and in light of our disposition of TMIC’s
remaining issues, we need not determine whether the trial court lacked jurisdiction over Ruttiger’s claim for delayed
surgery.
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III. Insurance Code Claims
A. Section 541.060
Chapter 541 of the Insurance Code is entitled “Unfair Methods of Competition and Unfair
or Deceptive Acts or Practices.”™ Ruttiger brought claims for violations of sections 541.060 and
541.061, for which section 541.151 provides a private cause of action. Section 541.060, as relevant
to Ruttiger’s claims, provides as follows:
Unfair Settlement Practices

(a) It is an unfair method of competition or an unfair or deceptive act or practice in
the business of insurance to engage in the following unfair settlement practices with
respect to a claim by an insured or beneficiary:
(1) misrepresenting to a claimant a material fact or policy provision
relating to coverage at issue;
(2) failing to attempt in good faith to effectuate a prompt, fair, and
equitable settlement of:
(A) a claim with respect to which the insurer’s
liability has become reasonably clear; . . .
(3) failing to promptly provide to a policyholder a reasonable
explanation of the basis in the policy, in relation to the facts or
applicable law, for the insurer’s denial of a claim or offer of a
compromise settlement of a claim;

(7) refusing to pay a claim without conducting a reasonable
investigation with respect to the claim . . . .

TEX. INS. CoDE § 541.060.

8 Ruttiger asserts that TMIC waived its position that the Insurance Code does not provide a legal basis for him
to recover damages. The record reflects that TMIC objected to the jury charge on that basis and challenged the legal
sufficiency of the evidence to support a judgment against it in the court of appeals. TMIC did not waive error.
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TMIC asserts that because the Labor Code and WCD rules set specific deadlines and
procedures for both paying and denying workers’ compensation claims and impose administrative
penalties for failing to comply with them, allowing recovery under the Insurance Code would be
inconsistent with what the Legislature has deemed to be adequate protections for workers. TMIC
concludes that as between section 541.060 and the Act, the Act is the exclusive remedy. Ruttiger
responds that under Aetna Casualty & Surety Co. v. Marshall, 724 S.W.2d 770 (Tex. 1987), an
employee has a cause of action under the Insurance Code against a workers’ compensation carrier.

In Marshall we considered whether an injured worker who had settled his compensation
claim by agreed judgment could recover damages under former article 21.21° of the Insurance Code
when the carrier failed to comply with the agreed judgment. Marshall, 724 S.W.2d at 770. At that
time, article 21.21 provided a cause of action to a person who sustained actual damages as a result
of an insurance carrier’s deceptive acts or practices. Id. at 772. Marshall sued Aetna under article
21.21, claiming that Aetna represented to him that it would provide benefits under the agreed
judgment and then refused to do so. /d. Aetna argued, in part, that Marshall was limited to relief
provided by the Act: a suit to recover unpaid medical expenses and a 12% penalty. /d.

We disagreed with Aetna and held that Marshall could recover under the Insurance Code
stating that “[t]he mere fact that Marshall was injured while working should not be used as a shield
by Aetna to escape the punitive provisions of article 21.21.” Id. So, we agree with Ruttiger that at

the time it was decided, Marshall answered the question of whether an employee could assert a claim

% Act of Apr. 25,1957, 55th Leg., R.S., ch. 198, § 1, 1957 Tex. Gen. Laws 401.
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under the Insurance Code against a workers’ compensation carrier. However, the workers’
compensation landscape changed after Marshall was decided. As we explain below, a cause of
action under section 541.060 is incompatible with the provisions of the current Act.

Various aspects of the Texas workers’ compensation system have been criticized from the
time the first Employers’ Liability Act was enacted in 1913. See Tex. Workers’ Compensation
Comm’n v. Garcia, 893 S.W.2d 504, 512-13 (Tex. 1995). In the early 1980s, unusually heavy
criticism of the system, its costs to employers, benefits to injured workers, and dispute resolution
procedures began surfacing. [Id. (citing Joint Select Committee on Workers’ Compensation
Insurance, A Report to the 71st Texas Legislature 3 (1988) (hereafter “Joint Committee Report”™)).
In response to the increasing criticism, in 1987 the Legislature appointed an interim committee to
study the system.'” Tex. H.R. Con. Res. 27, 70th Leg., 2d C.S., 1987 Tex. Gen. Laws 920. The
committee held hearings around the state and in 1988 formulated its report to the Legislature, noting
several major areas of concern about the existing system. Joint Committee Report at 2-4. In 1989,
the Legislature undertook to reform the workers’ compensation statutes in what has been called “the
most divisive legislative endeavor in contemporary Texas politics” up until that time. 1 JOHN T.
MONTFORDET AL., A GUIDE TO TEXAS WORKERS’ COMP REFORM 1 (1991) (hereafter MONTFORD).
After failing in the regular and first special session to enact reforms, the Legislature finally did so

in a second special session. The key, and most controversial, reforms were in the areas of employee

!9 The Senate representatives on the committee were Senators Bob Glasgow, Kent Caperton, Cyndi Krier, John
Montford, and Frank Tejeda. The House representatives were Representatives Richard Smith, David Cain, Robert Early,
Alex Moreno, and Rick Perry. Senator Glasgow and Representative Smith were co-chairs. A six member advisory panel
assisted the committee.
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benefits and dispute resolution. See id., at ix. As to the dispute resolution process, the reform
amendments “culminated in an essentially new set of Texas workers’ compensation laws.” Id. at 6-
14.

Differences between the dispute resolution processes under the former law and the amended
Act'" are stark. When a claim was disputed under the former law, the injured employee and the
workers’ compensation carrier attended an informal pre-hearing conference. Garcia, 893 S.W.2d
at 512. Testimony was not taken and generally the only discernable result of the conference was a
written recommendation by the pre-hearing officer. /d. That recommendation was presented to the
Industrial Accident Board (IAB) at a “formal” hearing in Austin. Id. The formal hearing in most
instances was more formality than hearing: attendance by the parties or their representatives was
discouraged and for the overwhelming majority of claims no one attended and no testimony was
taken or submitted. 1 MONTFORD, at 6-32 n.18 (noting that of more than 17,000 claims scheduled
for IAB hearing in 1989, only 70 were actually heard while the remainder were simply passed
through as a matter of course so they could proceed to the judicial level). After the IAB made its
award, either party could appeal for judicial review by trial de novo. Garcia, 893 S.W.2d at 512.
Once a claim was appealed, the IAB lost jurisdiction over the claim and the IAB proceedings,
directives, and award were of no further effect. 1 MONTFORD, at 6-33. Under the old law the IAB’s
involvement was many times secondary and frequently the IAB proceedings were no more than a

“way station” on the way to the courthouse. /d.

" For ease of reference the Act as amended will generally be referred to as the Act, or in some cases the
amended Act; the law as it was before the 1989 amendments will be referred to as the old law or the former law.
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The 1989 amendments and the current Act provide significantly more meaningful
proceedings at the administrative agency level so as to reduce the number and cost of judicial trials,
speed up the time for the entire dispute resolution process, and facilitate interlocutory payment of
benefits pending final resolution of disputes. /d. at 6-28. To achieve these purposes the amended
Act contains detailed procedures and penalties for failures of the various interested parties to comply
with statutory and regulatory requirements.

We recently considered the relationship between a general statutory cause of action and one
in which the statute had a more detailed, specific claims resolution process in City of Waco v. Lopez,
259 S.W.3d 147 (Tex. 2008). In that case, Lopez filed a whistleblower suit based on allegations that
he was discharged in retaliation for reporting age and race discrimination that violated the City’s
EEO policy. Id. at 149. The City argued that the Texas Commission on Human Rights Act (CHRA),
Tex. LAB. CODE §§ 21.001-.556, provided the exclusive remedy for Lopez’s claim. Lopez, 259
S.W.3d at 150. Lopez did not file a claim under the CHRA and urged that he could elect to proceed
under either the CHRA or the Whistleblower Act. Id. at 151-52. The Whistleblower Act generally
prohibits governmental entities from suspending or terminating the employment of a public
employee who in good faith reports a violation of law by the employing governmental entity to an
appropriate law enforcement authority, and provides a general remedy for retaliation based on the
report of any violation of law. See TEX. GOv’T CODE §§ 554.001-.010. The CHRA, on the other
hand, prohibits retaliation against employees on the basis of employment discrimination. Lopez, 259

S.W.3d at 153-54.
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We held that relief under the more general Whistleblower Act with its comparatively simple
administrative exhaustion procedures was incompatible with and foreclosed by the more specific and
comprehensive anti-retaliation remedy in the CHRA. Id. at 154; see id. at 153 (noting that in
determining legislative intent, we are guided by the principle that a specific statute will prevail over
a more general statute). In reaching our conclusion, we compared the policies behind each statute
as well as the procedural requirements and remedies provided by each. Id. at 154. We noted that
the CHRA embodied policies that included administrative procedures involving informal conference,
conciliation and persuasion, as well as judicial review of administrative action. Id. (quoting
Schroeder v. Tex. Iron Works, Inc., 813 S.W.2d 483, 487 (Tex. 1991)). We concluded that

[1]t is conceptually untenable that the Legislature would have erected two alternative

state statutory remedies, one that enacts a structured scheme favoring investigation

and conciliation and carefully constructs rights, remedies, and procedures under that

scheme (the CHRA) and one that would significantly undermine that scheme (the

Whistleblower Act).

Id. at 155-56.

As we did in Lopez, we must consider the purposes, policies, procedural requirements, and
remedies of the Insurance Code and the Workers’ Compensation Act to determine whether the
Legislature intended to effectively provide two different remedies to injured workers. The purpose
of Chapter 541 of the Insurance Code is to

regulate trade practices in the business of insurance by:

(1) defining or providing for the determination of trade practices in
this state that are unfair methods of competition or unfair or deceptive

acts or practices; and
(2) prohibiting those trade practices.
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Tex.INS.CoDE § 541.001. The Chapter provides a private action for damages against someone who
has engaged in a specified act or practice. Id. § 541.151. A plaintiff who prevails on such an action
is entitled to actual damages and treble damages if the trier of fact finds that the defendant
“knowingly” committed the act. Id. § 541.152.

The purpose of the Act is

to provide employees with certainty that their medical bills and lost wages will be

covered if they are injured. An employee benefits from workers’ compensation

insurance because it saves the time and litigation expense inherent in proving fault

in a common law tort claim. But a subscribing employer also receives a benefit

because it is then entitled to assert the statutory exclusive remedy defense against the

tort claims of its employees for job related injuries.
HCBeck, Ltd. v. Rice,284 S.W.3d 349, 349 (Tex. 2009); see In re Poly-Am. L.P.,262 S.W.3d 337,
349 (Tex. 2008) (“In order to ensure compensation for injured employees while protecting employers
from the costs of litigation, the Legislature provided a mechanism by which workers could recover
from subscribing employers without regard to the workers’ own negligence, while limiting the
employers’ exposure to uncertain, possibly high damage awards permitted under the common law.”
(citations omitted)); see also TEX. LAB. CODE § 408.001(a) (“Recovery of workers’ compensation
benefits is the exclusive remedy of an employee covered by workers’ compensation insurance
coverage . ...”). To accomplish these purposes, the Act provides detailed notice and administrative
dispute resolution proceedings that include specific deadlines and incorporate a “conveyor-belt”
approach. Thatis, once the administrative dispute resolution process is initiated, a dispute continues

through the process until the dispute is resolved either by the parties or by a binding decision through

the resolution procedures.
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The claims process begins when an employee reports a lost-time injury or occupational
disease to the employer. The employer, as required by the Act, then reports the injury claim to the
carrier. Id. § 409.005(a). Within fifteen days of receiving written notice of an employee’s injury
claim, the carrier must initiate benefit payments or notify the WCD and the employee of its refusal
to pay. Id. § 409.021(a). If the carrier refuses to pay or terminates benefits, it is required to advise
the employee of his or her right to request a BRC and of the means to obtain further information
from the WCD. Id. § 409.021(a)(2). The carrier also must specify its grounds for refusal. Id. §
409.022. Once the WCD receives notice of an employee’s claim, it must mail the employee a
description of (1) the services the WCD provides; (2) the WCD’s procedures; (3) the services
provided by the office of injured employee counsel, including the ombudsman program which
provides free assistance to injured employees in the dispute resolution process; and (4) the
employee’s rights and responsibilities under the Act. Id. § 409.010. Then, if there are disputed
issues, the dispute resolution process begins when a party requests a BRC or the WCD sets a BRC
on its own motion. /d. § 410.023(a). If a BRC is requested, the WCD must schedule it within forty
days after receiving the request, or within twenty days if compensability or liability for essential
medical treatment is in dispute. Id. § 410.025(a); 28 TEX. ADMIN. CODE § 141.1(h).

If all disputed issues are not resolved at the BRC, the dispute resolution process is designed
to automatically move to the next step: the Act requires the WCD to schedule a CCH before a
hearing officer within sixty days. TExX. LAB. CODE § 410.025(b). Sworn testimony and other
evidence is received at the CCH and a record of the proceeding is made. Id. §§ 410.163—.166. The

decision of the CCH officer regarding benefits is final unless it is timely appealed. /d. § 410.169.
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A party dissatisfied with the CCH decision may appeal it to an appeals panel, but the hearing
officer’s decision is binding during pendency of the appeal. Id.

If a CCH decision is appealed, the appeals panel’s written decision is based on the CCH
record, the written request for an appeal, and the response. Id. § 410.203. If the appeals panel does
not issue a decision within forty-five days after the response to the appeal request is filed, then the
decision of the CCH officer is final absent timely appeal for judicial review. Id. §§ 410.204,
410.205(a). And just as the decision of the CCH officer is binding during appeal to the appeals
panel, the decision of the appeals panel is binding during pendency of an appeal for judicial review.
Id. § 410.205(b). Judicial review regarding compensability or income benefits is limited to issues
decided by the appeals panel and on which judicial review is specifically sought. /d. § 410.302(b).
If trial is by jury, the court must instruct the jury as to the decision of the appeals panel on each of
the disputed issues submitted. Id. § 410.304(a). If trial is without a jury, the court is required to
consider the decision of the appeals panel. /d. § 410.304(Db).

A carrier’s failure to comply with the Act’s requirements, deadlines, and procedures is not
without consequences. First, the Act specifies administrative violations both in particular sections
and in a general, catchall provision. For example, if a carrier fails to initiate compensation or notify
the WCD of its refusal to do so within fifteen days of receiving notice of injury, it is an
administrative violation subject to monetary penalties up to $25,000 per day. Id. §§ 409.021(e),
415.021. The Act also provides that a carrier or its representative commits an administrative
violation for any of twenty-two specified actions, including failing to process claims promptly and

in a reasonable and prudent manner, controverting a claim if the evidence clearly indicates liability,
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and failing to comply with the Act. Id. § 415.002(11), (18), (22). If a carrier refuses or fails to
comply with an order of the WCD, either interlocutory or final, or a decision of the commissioner,
within twenty days of when the decision or order becomes final, it commits an administrative
violation. /d. § 410.208(e). Also, both the WCD and claimant are specifically authorized by the Act
to file suit to enforce the order and recover attorneys’ fees. Id. § 410.208(a)—(c). A claimant who
brings suit is entitled to recover 12% of the amount of benefits recovered in the judgment as a
penalty. Id. § 410.208(d).

Further, the WCD is required to monitor the actions of carriers, as well as other parties in the
workers’ compensation system, for compliance with “commissioner rules, [the Act], and other laws
relating to workers’ compensation.” Id. § 414.002(a). In addition to its mandate to monitor carriers
and other participants in the system, the WCD has a separate mandate to, at the carriers’ expense,
“review regularly the workers’ compensation records of insurance carriers as required to ensure
compliance with [the Act].” Id. § 414.004(a), (c). The Act also provides that in addition to other
sanctions or remedies, the WCD commissioner has authority to assess administrative penalties of
up to $25,000 per day per occurrence for violations of the Act. Id. § 415.021(a).

It is apparent that the Act prescribes detailed, WCD-supervised, time-compressed processes
for carriers to handle claims and for dispute resolution. It has multiple, sometimes redundant but
sometimes additive, penalty and sanction provisions for enforcing compliance with its requirements.
Permitting a workers’ compensation claimant to additionally recover by simply suing under general
provisions of Insurance Code section 541.060 would be inconsistent with the structure and detailed

processes of the Act. Not only would such a recovery be inconsistent with the Act’s goals and
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legislative intent exhibited in the Act, it could also result in rewarding an employee who is dilatory
in utilizing the Act’s detailed dispute resolution procedures, regardless of whether the delay was
intentional or inadvertent, because whether and when the dispute resolution begins is by and large
dependent on the employee.

For example, Ruttiger’s damages claim was based on TMIC’s delay in providing both income
and medical benefits and the delay’s effect on him over and above what the effects of his injury
would have been had TMIC not terminated benefits in July 2004. But Ruttiger and his lawyer did
not seek immediate resolution of his dispute with TMIC by promptly requesting a BRC. Rather, they
waited over three months from the time they knew TMIC was contesting the claim to do so. Ruttiger
and TMIC resolved their dispute by agreement at the first BRC they attended—just as is
contemplated by the Act’s procedures.'” As we stated in Lopez, “[i]t is conceptually untenable that
the Legislature would have erected two alternative statutory remedies, one that enacts a structured
scheme . . . and carefully constructs rights, remedies, and procedures . . . and one that would
significantly undermine that scheme.” Lopez, 259 S.W.3d at 155-56. If allowed to bring Insurance
Code claims, workers’ compensation claimants will actually have incentive to delay seeking
resolution of disputes through the carefully crafted administrative dispute resolution procedures of
the Act. As is demonstrated by the facts of this case, an employee’s delay in initiating the Act’s

expedited dispute resolution procedures can generate both recovery of benefits under the Act and a

2 The record does not reflect, and Ruttiger does not argue, that the WCD determined TMIC committed
administrative violations by failing to process claims in a reasonable and prudent manner, see TEX. LAB. CODE
§415.002(a)(11); by refusing to pay benefits without having reasonable grounds, see id. § 409.022(c); or by terminating
benefits absent substantiating evidence that doing so was reasonable and authorized by law. See id. § 415.002(a)(2).
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separate, additional lawsuit for damages and delay in derogation of the Act’s carefully crafted dispute
resolution procedures. Instead of encouraging claimants to immediately seek resolution of their
disputes by means of the legislatively mandated aids such as the ombudsman program and WCD-
directed administrative procedures, allowing an Insurance Code cause of action would provide an
incentive for employees to wait weeks or months to initiate the Act’s expedited dispute resolution
procedures and then file suit for damages under the Insurance Code, as was done here.

Further, Insurance Code section 541.060 is entitled “Unfair Settlement Practices.” Its text
provides that specified acts or practices are “unfair settlement practices” and that those settlement
practices are unfair methods of competition and unfair or deceptive acts or practices in the business
of insurance. TEX.INS. CODE § 541.060(a). In the Act, settlements are defined as “a final resolution
of all the issues in a workers’ compensation claim that are permitted to be resolved under terms of
[the Act].” TEx.LAB.CoDE § 401.011(40). A settlement (1) may not resolve an issue of impairment
before the employee reaches maximum medical improvement (and settlement agreements even after
that point must adopt an impairment rating using guidelines prescribed by the Act); (2) may not
provide for payment of benefits in a lump sum except when an employee (a) has returned to work
for at least three months earning at least 80% of the employee’s average weekly wage and (b) elects
to commute impairment income benefits; and (3) may not limit or terminate the employee’s right to
medical benefits. Id. § 408.005(a)—~(c). At the time Ruttiger filed suit in this matter he had not
reached maximum medical improvement, did not have an impairment rating from his doctors, and
had not returned to work. Thus, as of the time he filed suit complaining of TMIC’s past delays, his

workers’ compensation claim could not yet have been settled.
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In sum, this Court held in 1987 that an injured worker was not limited to recovery under the
Act, but could also recover under the Insurance Code. Marshall, 724 S.W.2d at 772. But the current
Actwith its definitions, detailed procedures, and dispute resolution process demonstrating legislative
intent for there to be no alternative remedies was not in effect in 1987. The Legislature’s definition
of “settlement” under the current Act reflects legislative intent that is at odds with the intent reflected
in Insurance Code section 541.060; the limited definition of “settlement” provided in the Act does
not fit within the construct of section 541.060."° The provisions of the amended Act indicate
legislative intent that its provisions for dispute resolution and remedies for failing to comply with
those provisions in the workers’ compensation context are exclusive of those in section 541.060.
Thus, we agree with TMIC that Ruttiger may not assert a cause of action under section 541.060.

B. Section 542.003

The jury charge also asked whether TMIC, with respect to a claim by an insured or
beneficiary, failed “to adopt and implement reasonable standards for prompt investigation of claims
arising under its policies.” Such action by an insurer is prohibited by Insurance Code section
542.003(a), (b)(3)."* But as we discussed in the preceding section, the Act contains specific
requirements with which a workers’ compensation carrier must comply when contesting a claim, and

provides that failure to comply with the requirements can constitute waiver of the carrier’s rights as

'3 Ruttiger does not claim that the agreement he reached with TMIC at the BRC was a settlement. See TEX. LAB.
CODE § 401.011(3) (defining “agreement” as the resolution by the parties of one or more issues regarding an injury,
coverage, or compensability, but not a settlement).

4 TMIC argues that the Insurance Code does not provide for a private cause of action for a violation of this
section. This is the first time TMIC has made this argument. It has not been preserved and we do not address it.
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well as subject the carrier to significant administrative penalties. The Act’s requirements include
time limits for payment of benefits, giving notice of a compensability contest and the specific reason
for the contest, and necessarily subsume the requirement of proper investigation and claims
processing. See, e.g., TEX. LAB. CODE § 409.021(a) (providing that a carrier must initiate benefit
payments or notify the WCD and the employee of its refusal to pay within fifteen days of receiving
written notice of an employee’s injury and if the carrier refuses to pay or terminates benefits, it is
required to advise the employee of his or her right to request a BRC and of the means to obtain
further information from the WCD); id. § 409.021(c) (providing that a carrier waives its right to
contest compensability if it does not contest compensability within sixty days of receiving notice of
injury); id. § 409.022 (providing that when refusing to initiate benefits or when terminating benefits,
the carrier must specify its grounds and a carrier commits an administrative violation if the carrier
does not have reasonable grounds for refusing to pay benefits); id. § 415.002(a) (providing that a
carrier commits an administrative violation for, among other actions, failing to process claims
promptly and in a reasonable manner, failing to initiate benefits when due if a legitimate dispute does
not exist as to the liability of the carrier, terminating or reducing benefits without substantiating
evidence that the action is reasonable and authorized by law, or controverting a claim if the evidence
clearly indicates liability).

We conclude, as we did with section 541.060, that in light of the specific substantive and
procedural requirements built into the Act and the detrimental effects on carriers flowing from
penalties that can be imposed for failing to comply with those requirements, the Legislature did not

intend for workers’ compensation claimants to have a cause of action against the carrier under the
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general provision of section 542.003. To the extent Marshall is in conflict with any of the foregoing,
we overrule it.
C. Section 541.061

The trial court judgment also allowed Ruttiger to recover under section 541.061 of the
Insurance Code, which provides:

Misrepresentation of Insurance Policy

It is an unfair method of competition or an unfair or deceptive act or practice in the

business of insurance to misrepresent an insurance policy by:

(1) making an untrue statement of material fact;

(2) failing to state a material fact necessary to make other statements

made not misleading, considering the circumstances under which the

statements were made;

(3) making a statement in a manner that would mislead a reasonably

prudent person to a false conclusion of a material fact . . . .
TeX. INS. CODE § 541.061. TMIC asserts that section 541.061 is not a legal basis for Ruttiger to
recover damages for the same reasons he may not recover damages under Insurance Code section
541.060. We disagree.

Unlike section 541.060, section 541.061 does not specify that it applies in the context of
settling claims. Seeid. § 541.060(a) (defining unfair settlement practices “with respect to a claim”).
Section 541.061 applies to the misrepresentation of an insurance policy, but because it does not
evidence intent that it be applied in regard to settling claims, it is not at odds with the dispute
resolution process of the workers’ compensation system.

Nevertheless, we agree with TMIC that there is legally insufficient evidence to support a

finding that it misrepresented its policy. TMIC denied Ruttiger’s claim on the basis that he was not
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injured on the job. Ruttiger does not point to any untrue statement made by TMIC regarding the
policy or any statement about the policy that misled him. The dispute between Ruttiger and TMIC
was over whether Ruttiger’s claim was factually within the policy’s terms—whether he was injured
on the job. And the parties’ BRC agreement did not resolve any issues regarding TMIC’s policy
terms. It resolved whether Ruttiger was injured in the course of his employment with A&H. While
we disagree with TMIC’s assertion that Ruttiger’s claim under section 541.061 is precluded by the
Act, we agree with its legal sufficiency challenge to the evidence supporting a finding based on
section 541.061.

Because the provisions of section 541.060 and 542.003 cannot support a judgment against
TMIC for unfair settlement practices and there is no evidence to support a finding pursuant to section
541.061 that TMIC misrepresented its insurance policy, we reverse the court of appeals’ judgment
affirming Ruttiger’s recovery on his claim under the Insurance Code.

IV. Deceptive Trade Practices Act

Ruttiger agrees that his DTPA claim as pled and submitted to the jury depended on the

validity of his Insurance Code claim. Because we have determined that he cannot recover on his

Insurance Code claim, we likewise hold that he cannot recover on his DTPA claim.

V. Good Faith and Fair Dealing
The trial court’s judgment provides that if Ruttiger’s Insurance Code and DTPA claims failed
on appeal, he could elect to recover on his claim that TMIC breached its common law duty of good

faith and fair dealing. The court of appeals did not address the issue, but it has been briefed and

26



argued here, so we will. See TEx.R. App.P. 53.4; Nat’l Union Fire Ins. Co. of Pittsburgh, PAv. CBI
Indus., Inc., 907 S.W.2d 517, 520-22 (Tex. 1995).

TMIC asserts, in part, that Ruttiger cannot recover for breach of the duty of good faith and
fair dealing because the cause of action is no longer warranted given the provisions of the current
Act.

In Arnold v. National County Mutual Fire Insurance Co., the Court held that a duty of good
faith and fair dealing arises from the relationship between an insurer and a first-party insured. 725
S.W.2d 165, 167 (Tex. 1987). The Court noted that “without such a cause of action insurers can
arbitrarily deny coverage and delay payment of a claim with no more penalty than interest on the
amount owed. An insurance company has exclusive control over the evaluation, processing and
denial of claims.” Id. at 167. In Aranda v. Insurance Co. of North America, we imposed the holding
of Arnold onto the workers’ compensation system and held that an injured employee was entitled
to assert a claim against a workers’ compensation carrier for breach of the duty of good faith and fair
dealing. 748 S.W.2d 210, 212-13 (Tex. 1988) (sometimes hereafter referred to as an Aranda cause
of action for ease of reference). We pointed out three reasons for holding that an employee should
be allowed to assert such a claim outside the workers’ compensation dispute resolution system: (1)
the disparity of bargaining power between compensation insurers and employees, (2) the exclusive
control that an insurer exercises over processing of claims, and (3) arbitrary decisions by carriers to
refuse to pay or delay payment of valid claims leave the injured employees with no immediate

recourse. Id.
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Aranda was decided in 1988. Even before it was decided, however, the Legislature had
begun an intensive study of how to best modify the workers’ compensation system that interested
parties and experts agreed needed changing. The study identified numerous deficiencies, including
those set out in Aranda. See generally Joint Committee Report. During the regular and a special
legislative session following Aranda, the Legislature struggled without success to enact major
reforms to the Act. It was only in a second special session that overhaul of the system was finally
accomplished. As canbe seen from our discussion of the 1989 amendments in section III.A. above,
and as we explain in more detail below, those reforms and subsequent amendments to the Act
addressed the three deficiencies underlying Aranda—and much more."

In Aranda we expressed concern that a carrier could arbitrarily refuse to pay benefits, leaving
an injured worker without immediate recourse because “the mechanisms provided by the Workers’

Compensation Act do not afford immediate relief to the injured employee who is denied

'S The factual situation underlying Aranda is specifically addressed by the Act. In Aranda an employee was
injured while working for two employers. 148 S.W.2d at 211. The employers had different workers’ compensation
carriers. Id. The carriers did not contest whether the employee’s injury was compensable, but each asserted that the
other was liable for the employee’s benefits and neither provided benefits pending resolution of the dispute by the IAB.
Id.

Section 410.033 of the current Act is entitled “Multiple Carriers” and provides:

(a) If there is a dispute as to which of two or more insurance carriers is liable for compensation for one
or more compensable injuries, the commissioner may issue an interlocutory order directing each
insurance carrier to pay a proportionate share of benefits due pending a final decision on liability. The
proportionate share is computed by dividing the compensation due by the number of insurance carriers
involved.

(b) On final determination of liability, an insurance carrier determined to be not liable for the payment
of benefits is entitled to reimbursement for the share paid by the insurance carrier from any insurance

carrier determined to be liable.

TEX. LAB. CODE § 410.033.
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compensation.” 748 S.W.2d at 212. The Joint Committee Report emphasized that one major
deficiency of the process for delivering benefits was “[t]he system has no means to render fast
decisions in disputes which require them.” Joint Committee Report, at 4. A brief review of the
former dispute resolution system demonstrates the problems.

As outlined above, under the old law the first step in the administrative dispute resolution
process was an informal pre-hearing conference where a record was not made and the result
generally was a written recommendation of the pre-hearing officer that was sent to the IAB in
Austin. Garcia, 893 S.W.2d at 512. The IAB hearing in Austin was not designed to be an actual
hearing, but was primarily for the purpose of making an award based on the pre-hearing officer’s
recommendation. /d. After the IAB’s award completed the administrative process, either the
employee or carrier could appeal the award to the district court for a trial de novo. See Latham v.
Sec. Ins. Co., 491 S.W.2d 100, 103-04 (Tex. 1972) (interpreting former TEX. REV. CIv. STAT. art.
8307, § 5). If a party appealed for judicial review, the appeal vacated the award, the IAB lost
jurisdiction over the proceedings, and the carrier could stop providing benefits; or, if the carrier had
been contesting compensability of the claim and had not been paying benefits, it could continue to
refuse to provide benefits even if the IAB award was in favor of the employee. /d.; 1 MONTFORD,
at 6-33. Plus, there was no effective procedure for resolving disputes over medical care. 1
MONTFORD, at 4-27.

The lack of an immediate, binding dispute resolution process under the old law resulted in
carriers, for the most part, having control over claims resolution. That control yielded greatly

disparate bargaining positions between insurers and injured workers, and the IAB was considered
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to have had relatively little power to control the process. See Garcia, 893 S.W.2d at 512-13; Joint
Committee Report, at 5 (stating that under the old law “[t]he agency lacks either the ability or the
resources to effectively control the behavior of participants and to compel appropriate actions when
they are required”). As outlined above, the IAB’s dispute resolution process was considered a
formalistic ritual through which claims had to pass to get to the courthouse. Hearings were rarely
meaningful and the procedures did not provide incentive to insurers to make indemnity payments
to injured workers nor did they provide a disincentive to insurers to dispute payment for medical
benefits. 1 MONTFORD, at 6-32. And because of the delay inherent in and cost of reaching the
system’s first factfinding process—a de novo trial when the IAB award was appealed—disputes were
primarily resolved through compromise before an injured worker’s medical condition had stabilized.
That situation increased the probability that “assessment of disability (and hence, the benefits)
[would] be inaccurate.” Joint Committee Report, at 5; see Garcia, 893 S.W.2d at 512-13 (“The
delay and cost of de novo review forced premature and inaccurate settlements.”).

The 1989 reforms were intended to reduce the costs to employers and provide greater benefits
to injured employees in a more timely fashion. Achieving those goals required, among other
changes, reducing the disparity of bargaining power between the employee and insurer, imposing
controls over the carriers’ processing of claims, and controlling the ability of carriers to make
arbitrary decisions about refusing or delaying payment. Those changes were accomplished by
providing meaningful, binding administrative dispute resolution procedures, speeding up “the start-
to-finish time for the entire comp dispute resolution process, as well as [facilitating] interlocutory

payment of comp benefits pending final resolution.” 1 MONTFORD, at 6-28.
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Some of the amendments relevant to the issue before us have been previously discussed, but
nevertheless, we review them here because of their importance in giving context and perspective to
this discussion. When compared to the old law, the Act provides a reduced amount of time for
carriers to file a notice of dispute or start paying benefits. TEX. LAB. CODE § 409.021 (providing that
a carrier shall begin paying benefits or file a notice of dispute within fifteen days after receiving
written notice of injury). Failure to meet the time limit is an administrative violation which is
subject to a penalty of up to $25,000 per day. Id. §§ 409.021(¢e), 415.021. The carrier has statutory
and regulatory duties to promptly conduct adequate investigations and reasonably evaluate and
expeditiously pay workers’ legitimate claims or face administrative penalties. See, e.g., id.
§ 409.021. If a carrier on multiple occasions fails to pay benefits promptly as they accrue, except
as authorized by the Act, the carrier is subject to an additional administrative violation and even
revocation of its right to do business under the workers’ compensation statutes. Id. § 409.023(d).

Under the Act’s dispute resolution process, the BRC begins a process in which disputes
proceed from one part of the process to the next until the dispute is resolved by agreement, final
order or decision of the WCD, or judicial order. A BRC must be held within forty days of a request
for one, or within twenty days if an expedited setting is needed. 28 TEx. ADMIN. CODE § 141.1(h).
Unless the dispute is resolved at the BRC, the WCD must schedule a CCH to take place within sixty
days of the BRC, TEX. LAB. CoDE § 410.025(b), or within thirty days if an expedited setting is
appropriate. 28 TEX. ADMIN. CODE § 142.6(a)(2). Atthe CCH a record is made and the dispute is
heard by a WCD hearing examiner whose decision is final unless an appeal is filed within fifteen

days. TEX.LAB. CODE §§ 410.164, 410.169. If the decision is appealed, the decision of the CCH
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officer is binding during the appeal and an appeals panel must issue a written decision within forty-
five days. Id. §§ 410.169, 410.204. Appeals for judicial review are circumscribed by the Act to
minimize the expense and time for discovery and trial preparation. See, e.g., id. § 410.255 (judicial
review of issues other than compensability or income or death benefits is by the substantial evidence
rule); id. § 410.306 (unless an employee’s condition has substantially changed, evidence at trial is
limited to that presented to the WCD). And during the process the carrier is not in exclusive control.
The WCD has the authority to issue interlocutory benefit-payment orders that are binding as to past
as well as future benefits. Id. §§ 410.032, 410.168(c), 413.055.

The Act addresses the disparity of bargaining power between the employee and the insurer,
in part, by providing an Office of Injured Employee Counsel. TEx. LAB. CODE § 404.101. That
office provides assistance to injured employees through an ombudsman program by which
employees have trained assistance during the dispute resolution process even if the employee is not
represented by counsel. Id. The disparity is also addressed by limitations on settling of claims.
Lump-sum benefit settlement payments are not permitted except in certain specific, limited
circumstances and settlements resolving issues of impairment may not be made before an employee
reaches maximum medical improvement. Id. § 408.005(c)(1). When settlements regarding
impairment issues are permitted, they must be according to the opinion of a treating or designated
doctor assessing impairment based on objective, standardized guidelines. /d. § 408.005(¢c)(2). Those
provisions limit a carrier’s ability to overreach during any dispute resolution proceedings or

settlement negotiations with workers.
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In sum, the Legislature has substantially remedied the deficiencies that led to this Court’s
extending a cause of action under Arnold for breach of the duty of good faith and fair dealing to the
workers’ compensation system. The current system (1) reduces the disparity of bargaining power
between compensation insurers and employees; (2) removes insurers’ exclusive control over the
processing of claims; (3) diminishes and in most instances negates the ability of insurers to make
arbitrary decisions refusing or unreasonably delaying payment of valid claims; (4) provides
employees information about, immediate recourse to, and, through the ombudsman program, free
assistance before the WCD with the claims and dispute resolution process; and (5) provides multiple
remedies and penalties, including specific provisions for revocation of the carrier’s right to do
business under the workers’ compensation laws of Texas if on multiple occasions it fails to pay
benefits promptly and as they accrue.

The original creation of, continued existence of, and amendments to update and improve the
workers’ compensation system are within the Legislative function of establishing public policy. See
Town of Flower Mound v. Stafford Estates Ltd. P’ship, 135 S.W.3d 620, 628 (Tex. 2004)

299

(“Generally, ‘the State’s public policy is reflected in its statutes.”” (quoting Tex. Commerce Bank,
N.A. v. Grizzle, 96 S.W.3d 240, 250 (Tex. 2002)); Lawrence v. CDB Servs., Inc., 44 S.W.3d 544,
553 (Tex.2001) (“[TThe administration of the workers’ compensation system is heavily imbued with
public policy concerns.”); James v. Vernon Calhoun Packing Co.,498 S.W.2d 160, 162 (Tex. 1973)
(noting that the “policy of the state [is] declared in the Workmen’s Compensation Law”). The

cornerstone provision of the 1913 Employers’ Liability Act by which an employee received workers’

compensation benefits in exchange for the common law right to sue his employer for negligence in
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the event of an on-the-job injury was the product of a legislative public policy decision brought about
by the nature and needs of a changing and more industrialized society. That concept, as well as the
workers’ compensation system which is continually amended, updated, and changed by the
Legislature to reflect the State’s changing societal needs, reflect policy decisions. Key parts of the
system are the amount and types of benefits, the delivery systems for benefits, the dispute resolution
processes for inevitable disputes that arise among participants, the penalties imposed for failing to
comply with legislatively mandated rules, and the procedures for imposing such penalties. Those
were some of the areas of concern both identified by the Legislature in the Joint Committee Report
and underlying Aranda.

The essential question before us is not, as the dissent maintains, “whether the Legislature
intended to abrogate entirely a common law bad faith remedy when it enacted the Workers’
Compensation Act.” ~ S.W.3dat  (Jefferson, C.J., dissenting). We do not believe it did.
Rather, the question is to what extent the judiciary will respect the Legislature’s function of
addressing the concerns and adjusting the rights of parties in the workers’ compensation system as
part of its policy-making function. In reaching this conclusion it is important to keep in mind the
fact that the workers’ compensation system is wholly a legislatively crafted entity. Its continued
existence and nature depends on the Legislature renewing, reviewing, and amending it to meet the
changing needs of Texas employees and employers.

The Aranda cause of action operates outside the administrative processes and other remedies
in the Act and is in tension with—and in many instances works in direct opposition to—the Act’s

goals and processes. In part, that tension arises because the extra-statutory cause of action provides
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incentive for an injured worker to delay using the avenues for immediate relief that the Legislature
painstakingly built into the law—as happened in Ruttiger’s case. Even if a carrier complies with the
Act’s provisions by timely notifying the employee of its refusal to pay benefits and the specific
reasons why, then participating in a BRC, CCH, and even an appeal to a WCD appeals panel or for
judicial review, the carrier still risks common law liability. That situation distorts the balances struck
in the Act and frustrates the Legislature’s intent to have disputes resolved quickly and objectively.
See Lopez, 259 S.W.3d at 154-56. Further, an extra-statutory cause of action builds additional costs
into the system by increasing litigation expense to employees, insurers, and employers. See Garcia,
893 S.W.2d at 511-16 (discussing how through the 1989 amendments the Legislature sought to
reduce delay and costs). It also discourages insurers from contesting suspect or questionable claims
and medical treatments because of the possibility of unpredictable large damage awards if the carrier
loses its contest, or even resolves a dispute as TMIC did with Ruttiger.

This case demonstrates how a cause of action for breach of the duty of good faith and fair
dealing can hinder the prompt resolution of disputes through proper use of the Act’s dispute
resolution provisions and increase costs to participants in the system. TMIC timely notified Ruttiger
that it was disputing his claim, why it was doing so, and notified him of his right to a BRC. When
Ruttiger finally requested a BRC to resolve the dispute, one was scheduled and held, the dispute was
resolved, and TMIC began paying benefits. The way the dispute was resolved after Ruttiger initiated
the dispute resolution process is the way the Act is designed to function. The disruptive factor was

Ruttiger’s waiting three months to request a BRC. Such a delay is not what is contemplated by the
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statutes, and the time for which Ruttiger delayed in initiating the Act’s dispute resolution procedures
is the basis for his claim for damages in this suit.

The issues underlying the Court’s decision in Aranda were serious. The Legislature
recognized that those issues, as well as other serious shortcomings in the old law, needed to be
addressed and it has addressed them. It was the Court’s prerogative to recognize the need to extend
Arnold’s extra-contractual common law cause of action when it decided Aranda; it is the Court’s
prerogative and responsibility to recognize if the cause of action is no longer appropriate. See In re
McAllen Med. Ctr., Inc., 275 S.W.3d 458, 461 (Tex. 2008) (“[O]ur place in a government of
separated powers requires us to consider also the priorities of the other branches of Texas
government.”).

The Act effectively eliminates the need for a judicially imposed cause of action outside the
administrative processes and other remedies in the Act. Recognizing and respecting the
Legislature’s prime position in enacting, studying, analyzing, and reforming the system, and its
efforts in having done that, we conclude that Aranda should be, and is, overruled.

VI. Response to the Dissent
A. The Common Law Aranda Claim

The dissent approaches the Aranda issue in two primary ways. In one approach it questions
whether by the Act the Legislature intended to abrogate Aranda’s holding:

The question presented in this case is whether the Legislature intended to abrogate

entirely acommon law bad faith remedy when it enacted the Workers” Compensation
Act. ...
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We must decide, then, whether there is “clear legislative intent,” Dealers

Elec. Supply Co. v. Scoggin Constr. Co., 292 S.W.3d 650, 660 (Tex. 2009), to

extinguish entirely this settled common law remedy.
_ SW.3dat_ (Jefferson, C.J., dissenting). The dissent concludes that the Act does not reflect
Legislative intent to do so, and we agree. There is no language that TMIC argues shows an intent
to abolish the duty of good faith and fair dealing, the dissent sees none, and neither do we. Further,
there is simply no question about what the Legislature intended. Its intent is taken from what it
enacted—Iimits on the cause of action. See Entergy Gulf States, Inc. v. Summers,282 S.W.3d 433,
437 (Tex. 2009). Because the Act contains no language intended to extinguish the action, that
should end the inquiry because this Court presumes the Legislature deliberately and purposefully
selects words and phrases it enacts, as well as deliberately and purposefully omits words and phrases
it does not enact. See Tex. Lottery Comm’n v. First State Bank of DeQueen, 325 S.W.3d 628, 635
(Tex. 2010). But although we agree the Legislature did not intend to abolish the Aranda action, we
disagree that whether it did is the question that must be answered. As we have noted previously, the
essential question is not whether the Legislature intended to abrogate the common law bad faith
remedy. The question is to what extent the judiciary will respect the Legislature’s function of
addressing the concerns and adjusting the rights of parties in the workers’ compensation system.

The dissent’s other approach is that sections 416.001 and 416.002 of the Act specifically
recognize the common law cause of action for breach of the duty of good faith and fair dealing
without abolishing it, thereby implicitly ratifying it or giving its existence the Legislature’s stamp
ofapproval. See  S.W.3dat  (Jefferson, C.J., dissenting) (“Even after the 1989 overhaul, the

Act’s express language makes plain the Legislature’s intent that common law bad faith claims
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remain available to litigants.”). In reaching its conclusion, the dissent inappropriately goes beyond
the language of the Act.

When reading statutes, our goal is to ascertain and give effect to the Legislature’s intent. See
F.F.P. Operating Partners, L.P. v. Duenez, 237 S.W.3d 680, 683 (Tex. 2007). That intent is drawn
from the plain meaning of the words chosen by the Legislature when it is possible to do so, see
Entergy Gulf States, Inc., 282 S.W.3d at 437, using any statutory definitions provided. See TEX.
Gov’t CoDE § 311.011(b); Tex. Dep’t of Transp. v. Needham, 82 S.W.3d 314, 318 (Tex. 2002).
Where statutory text is clear, that text is determinative of legislative intent unless the plain meaning
of'the statute’s words would produce an absurd result. Entergy Gulf States, Inc.,282 S.W.3d at437.
Only when statutory text is susceptible of more than one reasonable interpretation is it appropriate
to look beyond its language for assistance in determining legislative intent. See In re Smith, 333
S.W.3d 582, 586 (Tex. 2011).

The Act addresses the Aranda cause of action in two sections of Chapter 416:

Certain Causes of Action Precluded

An action taken by an insurance carrier under an order of the commissioner or

recommendations of a benefit review officer under Section 410.031, 410.032, or

410.033 may not be the basis of a cause of action against the insurance carrier for a

breach of the duty of good faith and fair dealing.
TeX. LAB. CODE § 416.001.

Exemplary Damages

(a) In an action against an insurance carrier for a breach of the duty of good faith and

fair dealing, recovery of exemplary damages is limited to the greater of:

(1) four times the amount of actual damages; or
(2) $250,000.
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(b) An action against a governmental entity or unit or an employee of a governmental

entity or unit for a breach of the duty of good faith and fair dealing is governed by

Chapters 101 and 104, Civil Practice and Remedies Code.

Id. § 416.002. The dissent maintains, and we agree, that the language of both sections plainly and
clearly demonstrates the Legislature’s intent to limit the Aranda cause of action. But there is a great
deal of difference between the Legislature’s acknowledging the existence of and limiting the effects
of the Aranda action and its implicitly ratifying or approving the action.

The language of section 416.001 is simple and forthright. And its full intentis clear: carriers
cannot be assessed damages in an Aranda action for conduct pursuant to orders or directives of the
WCD. There is no language in the section to indicate the Legislature intended to ratify or approve
the Aranda action. The statute is completely silent on the issue. Likewise, nowhere in section
416.002’s language limiting exemplary damages can intent to ratify or approve the Aranda cause of
action be found. Again, the statute is completely silent on the issue. We presume the silence is a
careful, purposeful, and deliberate choice. See Tex. Lottery Comm’n, 325 S.W.3d at 635.

Even though the dissent does not maintain that the language of either section 416.001 or
section 416.002 is ambiguous, it goes beyond the Act’s language to support its argument for
legislative intent. It notes that the 1989 reform bill as originally introduced contained language
making administrative penalties the exclusive consequence for bad faith or maliciously adjusting
claims, but a committee substitute bill deleted that language and included language that only limited
damages as to such actions. Generally, however, changes to language in bills as they pass through

the legislative process are not relevant to legislative intent regarding legislation eventually enacted.

See Entergy Gulf States, Inc., 282 S.W.3d at 443 (“[W]e attach no controlling significance to the
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Legislature’s failure to enact legislation . . . for the simple reason that it is always perilous to derive
the meaning of an adopted provision from another provision deleted in the drafting process.”
(citations omitted)). Language enacted as law frequently differs from a bill as originally introduced
as well as from versions that pass through committee and floor debate in one chamber of the
Legislature and then undergo the same process in the other chamber. And in many instances a bill
is finally sent to a conference committee to work out even different compromise language. The
reasons for changes in a bill’s language are not always expressed in hearings or documented in
records. But even if they were, the intent of the Legislature as a whole is not derived from language
that was in a bill at some point or from the perceived intent of a committee that produced a
committee substitute bill. The intent of the Legislature is derived from the language it finally
enacted. Alex Sheshunoff Mgmt. Servs., L.P. v. Johnson, 209 S.W.3d 644, 651 (Tex. 2006)
(“Ordinarily, the truest manifestation of what legislators intended is what lawmakers enacted, the
literal text they voted on.”). The absence of language in the Act abolishing the Aranda cause of
action does not mean the Legislature intended to do the opposite, that is, to implicitly ratify or
approve it.

Moreover, the fact that language abolishing the Aranda action was in the bill as it was
originally filed indicates at least some legislative support for the Joint Select Committee’s
recommendation to abolish the action. On the other hand, the dissent points to no language in any
iteration of the Act through three legislative sessions that shows legislative support for ratifying or
approving the Aranda action. Thus, the dissent’s argument that legislative intent to implicitly ratify

or approve the Aranda action exists because language abolishing it was in the original bill but not
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the committee substitute is not only speculative as to the reason for the language’s being removed,
itis also illogical speculation. More logical speculation about the language being in the original bill
and removed is that there was legislative support for abolishing the action, while the absence of
ratification language in any version of the bill as well as the final enactment indicates there was no
legislative intent to ratify or approve of the Aranda action. But in the final analysis, either argument
about legislative intent based on the committee substitute bill can fairly be described as speculative
and inappropriate.

Further, legislative intent emanates from the Act as a whole, and not from one isolated
portion. See Harris Cnty. Hosp. Dist. v. Tomball Reg’l Hosp., 283 S.W.3d 838, 842 (Tex. 2009).
At least two parts of the Act indicate the absence of language abolishing the Aranda action does not
reflect legislative intent to do the opposite and keep it available to litigants. First, the Act
specifically provides that under certain circumstances both the WCD and the employee may sue the
carrier, and it specifies what either party can recover in such an action. TEX. LAB. CODE
§ 410.208(a)—(d). If the Legislature intended to ratify or approve an Aranda action, it could have
made its intent clear by simply saying so in Chapter 416 while it was addressing the issue, just as it
said in section 410.208 that both the WCD and employee may sue the carrier. But it did not.
Second, one of the major goals of reform and changes made in the Act was to adopt an objective-
based standard for determining indemnity benefits in order to reduce disputes and subjective decision
making about them. One of two changes that was the “heart and soul” of the 1989 reforms was “a
different method to compute benefits: the shift from the subjective standard of ‘loss of wage earning

capacity’ for redress of injured workers to the more objective use of an impairment schedule for a
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determination of the recoverable loss caused by a compensable injury.” 1 MONTFORD, at 3; see TEX.
LAB. CoDE § 408.122 (providing that impairment income benefits are not recoverable unless based
on an objective clinical or laboratory finding); id. § 408.124 (providing that impairment income
benefits must be based on an impairment rating determined by use of the “Guides to the Evaluation
of Permanent Impairment,” published by the American Medical Association); see also Garcia, 893
S.W.2d at 523 n.23 (noting the testimony of John Lewis, a workers’ compensation expert retained
by the Joint Select Committee to evaluate the former system: “What goes on in [the old law] system
is inherently subjective . . . . The hope [in fashioning a new system] is to substitute to a greater
degree objectivity so there is less reason to argue, the ability to deliver the benefits much more
quickly and without the need for litigation.” (quoting Meeting of the Legislative Oversight
Committee on Workers” Compensation, April 10, 1989, Tape 4 at 2-3)). One of the Legislature’s
unquestioned goals was to make decisions about benefits as objective as possible, and thereby reduce
disputes and litigation over them. The Aranda cause of action with its subjective standards for
damages is antithetical to such a system, and it has no dispute resolution process other than litigation
with its associated delays and expense. Holding that there was legislative intent to implicitly
approve or ratify the Aranda action because of an absence of language either abolishing or approving

it would turn logic on its head when considered in context of the Act as a whole.'®

' Because the dissent seeks legislative intent outside the words of the statute, it seems that in fairness to the
issue it would consider other factors outside the enacted language, or, the non-enacted language on which it relies. But
it does not. Other factors would counsel against the conclusion that by its silence the Legislature implicitly ratified or
approved the Aranda action. For example, ratifying or approving the Aranda action would have been diametrically
opposed to the finding of the Legislature’s Joint Select Committee that the action was detrimental to the goals and
interests that had to be balanced in amending the old law, and its recommendation that the action be abolished in favor
of a statutory action. See Joint Committee Report, at 16.

Another factor not discussed by the dissent is that the existing cause of action was a common law action and
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In the final analysis, the Aranda cause of action is a common law one and it is this Court’s
prerogative and responsibility to evaluate whether the cause of action continues to be appropriate.
That evaluation, in light of the workers’ compensation system being wholly a creation of the
Legislature as part of its policy-making function, the Legislature’s significant reformation of the
system in 1989, and its continual supervision, monitoring, improving, and managing of the system,
leads to the conclusion that Texas should join the majority of states that do not allow Aranda-type

suits in the workers’ compensation setting.'” If the Legislature determines, in its role of managing

legislatively abolishing or abrogating a common law cause of action is a course not lightly undertaken. Allowing
abrogation of an injured worker’s common law cause of action against his employer in exchange for the adequate and
more certain benefits provided by the Act—a cornerstone of workers’ compensation law in Texas—was held
constitutional in 1916. See Garcia, 893 S.W.2d at 521; Middleton v. Tex. Power & Light Co., 185 S.W. 556,562 (1916)
(upholding constitutionality of the Employers’ Liability Act of 1913). But during the years immediately preceding the
71st Legislature, this Court held that various legislative attempts to “cabin-in”—but not completely abolish—certain
common law causes of action violated the Texas Constitution. See Lucas v. U.S., 757 S.W.2d 687, 691 (Tex. 1988)
(holding damages caps in art. 4590i §§ 11.02 and 11.03 as applied to catastrophically injured plaintiffs unconstitutional
under due course of law provision); Neagle v. Nelson, 685 S.W.2d 11, 12 (Tex. 1985) (concluding limitations provision
of art. 45901 § 10.01 unconstitutional under open courts provision); Nelson v. Krusen, 678 S.W.2d 918, 922-23 (Tex.
1984) (deciding limitations provision of TEX.INS. CODE art. 5.82, § 4 unconstitutional under open courts provision); Sax
v. Votteler,648 S.W.2d 661,665-67 (Tex. 1983) (concluding limitations provision in TEX. INS. CODE art. 5.82 as applied
to minors unconstitutional under open courts provision). So as of 1989 when the Legislature was struggling to enact
reforms, the long-standing construct whereby employees exchanged their common law negligence claims against
employers for workers’ compensation benefits had withstood constitutional challenge, but recent attempts by the
Legislature to place limits on various common law causes of action had not. And opponents of the 1989 reforms
promised, and brought, constitutional challenges to the new law. See Garcia, 893 S.W.2d at 534 (holding the new Act
was constitutional and reversing the court of appeals that had affirmed the trial court’s determination that the entire Act
was unconstitutional). Taken in context of the times, then, the Legislature’s action in even limiting an Aranda cause of
action evidenced significant concern about and intent to control its disruptive effects—not intent to approve of or
implicitly ratify it.

'7 See, e.g., Everfield v. State Comp. Ins. Fund, 171 Cal. Rptr. 164, 167 (Cal. Dist. Ct. App. 1981); DeOliveira
v. Liberty Mut. Ins. Co.,870 A.2d 1066, 1074 (Conn. 2005); Old Republic Ins. Co. v. Whitworth,442 So0.2d 1078, 1079
(Fla. Dist. Ct. App. 1983); Bright v. Nimmo, 320 S.E.2d 365, 381 (Ga. 1984); Walters v. Indus. Indem. Co. of Idaho,
908 P.2d 1240, 1243 (Idaho 1996); Robertson v. Travelers Ins. Co., 448 N.E.2d 866, 870 (Ill. 1983); Sims v. United
States Fid. & Guar. Co., 782 N.E.2d 345, 359-60 (Ind. 2003); Hormann v. N. H. Ins. Co., 689 P.2d 837, 840 (Kan.
1984); Zurich Ins. Co. v. Mitchell, 712 S.W .2d 340, 341 (Ky. 1986); Kelly v. CNA Ins. Co., 729 So0.2d 1033, 1034 (La.
1999); Fleming v. Nat’l Union Fire Ins. Co., 837 N.E.2d 1113, 1121 (Mass. 2005); Gallagher v. Bituminous Fire &
Marine Ins. Co., 492 A.2d 1280, 1283-84 (Md. 1985); Denisen v. Milwaukee Mut. Ins. Co., 360 N.W.2d 448, 450
(Minn. Ct. App. 1985); Young v. U.S. Fid. & Guar. Co., 588 S.W.2d 46, 48 (Mo. Ct. App. 1979); Ihm v. Crawford &
Co.,580N.W.2d 115,116 (Neb. 1998); Burlew v. Am. Mut. Ins. Co., 63 N.Y.2d 412,415 (N.Y. 1984); see also Whitten
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the workers’ compensation system for the benefit of injured workers and employers, that such a
cause of action is appropriate as part of the system, we have confidence that legislators will exercise
their prerogative to explicitly provide one.

Finally, we disagree with the dissent’s statement that we are “replacing the Legislature’s
judgment with [our]own.”  S.W.3dat  (Jefferson, C.J., dissenting). Contraryto the dissent’s
assertion, our decision shows deference to and respect for the Legislature’s position—and
judgment—as the body that created, monitors, and maintains equilibrium in the workers’
compensation system by its enactments.

B. The Insurance Code Claims

The dissent argues that because the Legislature recognized extra-contractual common law
claims in chapter 416, “it did not intend to preclude all claims against carriers for proven
misconduct” and that the Insurance Code provisions still apply to workers’ compensation insurers.
_ S.W.3dat__ (Jefferson, C.J., dissenting). We agree that the new Act’s language does not
purport to preclude all types of claims against workers’ compensation insurers. For example,
Insurance Code section 541.061 applies to them. And the Act itself contains provisions for
additional claims against insurers. However, for the reasons we have explained above, sections
541.060 and 542.003 of the Insurance Code simply are not compatible with amended detailed

procedural and substantive provisions of the new Act.

v. Am. Mut. Liab. Ins. Co., 468 F. Supp. 470, 475 (D.S.C. 1977) (applying South Carolina law).
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VI. Conclusion
The judgment of the court of appeals is reversed. We render judgment that Ruttiger take

nothing.

Phil Johnson
Justice

OPINION DELIVERED: June 22,2012
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IN THE SUPREME COURT OF TEXAS

No. 08-0751

TEXAS MUTUAL INSURANCE COMPANY, PETITIONER,

TIMOTHY J. RUTTIGER, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIRST DISTRICT OF TEXAS

JusTICE WILLETT, concurring.

Ijoin the Court’s opinion but write separately on Part V to emphasize this overlooked truism:
It is principally the judiciary’s role to define and delimit common-law causes of action. In our
constitutional design, the judicial branch is a partner, but not a junior partner'—and shaping Texas
common law is fundamentally a judicial prerogative.

% % %

Today the Court overrules Aranda v. Insurance Co. of North America* and holds a common-
law action for bad faith is no longer warranted in the workers’ compensation context. Iagree. The
dissent avers the proper inquiry is whether the Legislature intended to abrogate extra-statutory

Aranda claims when it amended the Workers’ Compensation Act in 1989. Respectfully, this focus

" Inre Allcat Claims Serv., L.P.,356 S.W.3d 455,475 (Tex. 2011) (Willett, J., concurring in part and dissenting
in part).

2748 S.W.2d 210 (Tex. 1988).



on legislative action is misplaced, at least in this case. To be sure, the Legislature has some power
to override or otherwise limit common-law remedies.” However, this is a high hurdle, one clearly
uncleared here.* As such, the search for some legislative suggestion on whether Aranda should
survive—an inquiry both the majority and the dissent eventually entertain—is at best fruitless, and
at worst, dangerously speculative.’” The more proper inquiry, respectfully, is whether the Court
believes Aranda still has a place, not whether the Legislature believes so.

Statutory abrogation is not the sole way to re-think a common-law cause of action. In
determining the continued vitality of the bad-faith remedy in workers’ compensation cases, [ would
pivot on something simpler: this Court’s nonpareil role as arbiter of the common law. It is the duty
of the judicial branch to declare what the common law is: “The law is not static; and the courts,
whenever reason and equity demand, have been the primary instruments for changing the common
law through a continual re-evaluation of common law concepts in light of current conditions.”® This

charge is indeed an ongoing one: “[T]he common law is not frozen or stagnant, but evolving, and

3 See Middleton v. Tex. Power & Light Co., 185 S.W. 556, 560-61 (Tex. 1916).
* See Cash Am. Int’l Inc. v. Bennett, 35 S.W.3d 12, 16 (Tex. 2000).

> The separate writings here demonstrate—again—the perils of consulting legislative history. The Court
criticizes the dissent for relying on changes made to a bill during the legislative process, calling it “illogical speculation.”
Ante at __. But one sentence later, the Court posits an alternate explanation for the same legislative history, declaring
it “[m]ore logical speculation.” Id. Though the Court rightly dismisses both arguments as inappropriate, this is yet
another reminder that legislative history, often turbid and thus prone to contrivance, serves as an ever-present judicial
mercenary, embraced when helpful and ignored when not. As Justice Robert Jackson wryly observed, “Itis a poor cause
that cannot find some plausible supportin legislative history.” Robert H. Jackson, Problems of Statutory Interpretation,
8 F.R.D. 121, 125 (1948); see also Exxon Mobil Corp. v. Allapattah Servs., 545 U.S. 546, 568 (2005) (repeating Judge
Leventhal’s memorable phrase that rummaging around in legislative minutiae resembles “looking over a crowd and
picking out your friends” (internal citations omitted)).

6 Whittlesey v. Miller, 572 S.W.2d 665, 668 (Tex. 1978).
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it is the duty of this [C]ourt to recognize that evolution.””’

Accordingly, we are called upon to re-
evaluate common-law rules, giving deference to stare decisis when warranted, but departing when
the prior rule no longer furthers the interests of efficiency, fairness, and legitimacy.® As we noted
142 years ago, “When the reason of the rule fails, the rule itself should cease. Cessante ratione legis,
cessat ipsa lex.””

This axiom is sufficient to resolve today’s case because, as the Court so ably details, the
“reason” behind Aranda is no more. When we extended the duty of good faith and fair dealing to
workers’ compensation carriers in Aranda, we did so because of the “special trust relationship”
between a carrier and an employee.' This relationship does not exist in every contractual agreement,
but we recognized it in the workers’ compensation context because of employees’ particular
vulnerability. Under the pre-1989 comp system, there was a tremendous disparity of bargaining
power, leaving employees with little to no recourse against arbitrary payment decisions.'' Concerned
with such inadequacies, we allowed a common-law remedy for bad faith to fill the gap.

A year later, the gap was made less gaping. Observers may dispute whether the Legislature’s

1989 overhaul eliminated the bargaining disparity between carriers and employees, but it is

indisputable that the top-to-bottom reforms enacted then (and since) have lessened the concerns that

" El Chico Corp. v. Poole, 732 S'W.2d 306, 310 (Tex. 1987).

8 See Sw. Bell Tel. Co. v. Mitchell, 276 S.W .3d 443, 447 (Tex. 2008).
? Wright's Adm’x v. Donnell, 34 Tex. 291, 306 (1870).

" Aranda, 748 S.W.2d at 212.

174 at212-13.



animated Aranda. By providing a strict dispute resolution timeline, a mechanism for interlocutory
benefits, penalties for myriad carrier misdeeds, assistance for injured workers, and a litany of other
protections throughout the Labor and Insurance Codes, the Legislature has endeavored to occupy the
realm of claims handling and reduce the inequities that drove us to announce a common-law duty.
My review today of the Legislature’s pervasive workers’ comp regime convinces me that (1)
Aranda’s concerns with carrier misbehavior have been addressed, and therefore (2) Aranda’s
cumulative extra-statutory remedy should now recede.

Otherwise, there is a very real possibility that the continued existence of bad-faith claims will
subvert the Legislature’s meticulous soup-to-nuts system, one augmented by an immense regulatory
and adjudicatory framework that, taken together, now regulates virtually every aspect of how a
carrier handles a workers’ comp matter. In the past, this Court has been hesitant to extend common-
law causes of action into fields where a pervasive regulatory scheme controls, specifically because
of this potential for interference.'”> We should exercise similar deference when considering whether
to draw back an extra-statutory remedy in light of legislative changes.

The Legislature’s radical 1989 restructuring certainly made room for our 1988 Aranda
decision, but that to me suggests not affirmation but accommodation. In any case, whether

lawmakers acknowledged Aranda out of politeness (the Supreme Court says bad-faith claims must

12 See Waffle House, Inc. v. Williams, 313 S.W.3d 796, 804 (Tex. 2010) (noting that an extra-statutory
negligence claim would “collide with the elaborately crafted statutory scheme” covering workplace harassment); City
of Midland v. O ’Bryant, 18 S.W.3d 209,216 (Tex. 2000) (declining to impose a duty of good faith and fair dealing on
the employment relationship because that “would tend to subvert those [statutes regulating the employment relationship]
by allowing employees to make an end-run around the procedural requirements and specific remedies the existing statutes
establish”).



exist) or deliberateness (the Legislature agrees such claims must exist), it is our decision whether
the bad-faith remedy retains any role as a leveler or equalizer within a pervasive statutory scheme
that controls claims handling in minute detail and bears little resemblance to the inequitable pre-
Aranda landscape.

Our 2010 Waffle House decision is instructive. There, we considered whether the plaintiff
could bring a common-law negligence claim against her employer in light of the TCHRA’s “unique
set of substantive rules and procedures” governing sexual harassment.”> We answered that she could
not after determining that the differences between the two causes of action—in procedure, and
standards, and remedies—were “manifold.”’* Because of those differences, we rejected the
common-law claim for fear of circumventing the “meticulous legislative design.”"> We could apply
the same analysis here because the inherently fuzzy nature of the bad-faith tort has a tendency to
produce conflicting liability standards inconsistent with the Legislature’s statutory approach to
carrier malfeasance and accountability.'® 1 think it unwise to invite these potential complications,
particularly in an area so imbued with public policy trade-offs, and where the Legislature has

specifically addressed our concerns over how comp claims are processed.

13 See Waffle House, 313 S.W.3d at 803-04.

4 1d. at 805-07.

5 1d. at 805.

16 See Universal Life Ins. Co. v. Giles, 950 S.W.2d 48, 62—65 (Tex. 1997) (Hecht, JI., concurring) (observing
that bad-faith actions are often seen as “the judicial equivalent of the Wheel of Fortune” because the jury determines the
facts and the standards to be applied on an ad hoc basis); see also Waffle House, 313 S.W.3d at 804 (noting that the
workers’ compensation scheme incorporates a legislative attempt to balance the various interests and concerns of
employees and employers).



Aranda was rooted in specific claims-handling inequities in the pre-1989 comp system,
inequities the Legislature has re-balanced. Accordingly, in light of the Legislature’s hermetic
workers’ compensation regime, the time has come for the Court—exercising its authority to define
and delimit common-law remedies—to overrule Aranda, a judicial gap-filler whose underlying

rationale no longer exists.

Don R. Willett
Justice

OPINION DELIVERED: June 22, 2012



IN THE SUPREME COURT OF TEXAS

No. 08-0751

TEXAS MUTUAL INSURANCE, COMPANY, PETITIONER,

TIMOTHY J. RUTTIGER, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIRST DISTRICT OF TEXAS

CHIEF JUSTICE JEFFERSON, joined by JUSTICE MEDINA, JUSTICE GREEN, and JUSTICE
LEHRMANN, dissenting.

Timothy Ruttiger allegedly sustained a work-related injury. Because of various complaints
about how the Texas Mutual Insurance Company (TMIC) processed his workers’ compensation
claims, Ruttiger sued under the common law and chapters 541 and 542 of the Insurance Code,
alleging that TMIC breached its duty of good faith and fair dealing.

TMIC and its amici ask us to hold that the Texas Workers’ Compensation Act is the
exclusive remedy for all work-related injuries, thus precluding Ruttiger’s suit. We have previously
concluded that both the Insurance Code and common law claims are viable—indeed, that they
complement the workers’ compensation system. Even after the 1989 overhaul, the Act’s express
language makes plain the Legislature’s intent that common law bad faith claims remain available to

litigants. As for Ruttiger’s Insurance Code claims, the Code’s language makes clear that they apply,



and the Act’s exclusivity provision does not apply to insurance carriers. Far from having precluded
such claims, then, the Legislature has continued to recognize actions like Ruttiger’s.

Today the Court holds that most of Ruttiger’s Insurance Code claims (and, as a result, his
dependent DTPA claims) are no longer viable. The Court also eliminates Ruttiger’s common law
good-faith-and-fair-dealing claim. The Court makes persuasive policy arguments to support its
decision, replacing the Legislature’s judgment with its own. I would hold that both claims survived
the Legislature’s 1989 workers’ compensation overhaul and would affirm the court of appeals’
judgment. Because the Court does otherwise, I respectfully dissent.

I. The Old Workers’ Compensation System

In 1987, we first considered whether a workers’ compensation claimant could sue a carrier
who engaged in a deceptive trade practice. AETNA Cas. & Sur. Co. v. Marshall, 724 S.W.2d 770
(Tex. 1987). Interpreting former article 21.21 of the Insurance Code, the predecessor to chapter 541,
we said that claims under that article were not foreclosed by the existence of the workers’
compensation system. Id. at 772. We held that the statute’s text “provide[d] a cause of action to a
person who has been injured by an insurance carrier who engage[d] in” a deceptive trade practice.
Id. As to the carrier’s arguments that the workers’ compensation system barred the employee’s
claim, we held that the “mere fact that Marshall was injured while working should not be used as
a shield” to preclude Marhall’s recovery for the separate injury he suffered as the result of the
carrier’s deceptive practices. /d.

The next year, in Aranda v. Insurance Co. of North America, 748 S.W.2d 210 (Tex. 1988),

we considered the more controversial question of whether an employee could sue a workers’



compensation carrier for a breach of the common law duty of good faith and fair dealing. We held
that such claims were viable. /d. at 215. Interpreting the former workers’ compensation statute’s
exclusivity provision, we held that it “was not intended to shield compensation carriers from the
entire field of tort law” and that it could not “be read as a bar to a claim that is not based on a job-
related injury.” Id. at 214. Expanding on this point, we emphasized that the workers’ compensation
statute was exclusive only as to job-related injuries, which are separate from injuries suffered as the
result of a carrier’s breach of duty:

Liability as a result of a carrier’s breach of the duty of good faith and fair dealing or

intentional misconduct in the processing of a compensation claim is distinct from the

liability for the injury arising in the course of employment. Injury from the carrier’s

conduct arises out of the contractual relationship between the carrier and the

employee and is sustained after the job-related injury.
Id. (emphasis added). “A claimant,” we held, “is permitted to recover when he shows that the
carrier’s breach . . . is separate from the compensation claim and produced an independent injury.”
Id. We also concluded that the possibility of administrative penalties did not suggest that common
law claims were precluded because the penalties did not afford relief from the particular injuries the
claimant alleged. /d. at 215.

I1. The New Workers’ Compensation Act

The Legislature overhauled our workers’ compensation scheme in 1989. The Legislature
examined the successes and failings of the previous system, commissioning a number of studies and
reports to address what was driving the system’s high cost. Several of these studies suggested

legislative displeasure with Aranda, which was cited as a source of rising costs. One legislative

report noted that “Texas law allows more cases to be adjudicated outside the scope of the workers’



compensation law than laws of other states.” JOINT SELECT COMMITTEE ON WORKERS’
COMPENSATION INSURANCE, A REPORT TO THE 71ST LEGISLATURE 3 (Dec. 9, 1988). As such, the
report suggested that the Legislature “[p]rovide that bad faith handling of claims is not grounds for
a suit outside the workers’ compensation act.” Id. at 16. Another report addressed the issues raised
by Marshall, suggesting that the Legislature “[e]liminate extra contractual liability resulting in treble
damage suits under the Deceptive Trade Practices-Consumer Protection Act and the Unfair Claim
Settlement Practices Act.” HOUSE SELECT INTERIM COMMITTEE ON WORKERS’ COMPENSATION
INSURANCE, INTERIM REPORT TO THE 70TH LEGISLATURE 41 (Jan. 1987).!

The first draft of the new Act adopted the Joint Select Committee’s recommendation that
common law claims be precluded. The bill as introduced permitted an administrative penalty to be
assessed against carriers for “malice or bad faith” in claims-processing, and it made clear that this
penalty constituted “the employee’s exclusive remedy against the employer or carrier” for such
conduct. Tex. H.B. 1, 71st Leg., R.S., § 11.12 (1989) (emphasis added). However, the committee
substitute removed that provision, opting instead for language that simply limited Aranda. Tex.
C.S.H.B. 1, 71st Leg., R.S., §§ 10.41, 10.42 (1989). It was this limiting language that ultimately
passed, with some changes, as part of the new Act. Texas Workers’ Compensation Act, 71st Leg.,

2d C.S,, ch. 1, 1989 Tex. Gen. Laws 1 (codified at TEX. LAB. CODE 401-19)).2

' Similarly, a report published after the passage of the new Act by Senator John Montford, the primary author
of the overhaul legislation, made clear that the Legislature, in passing the new law, had considered Aranda’s impact:
“Following Aranda, a rational and common response for carriers was less resistance not only to paying questionable
claims, but also to paying more to settle comp claims than their reasonable value.” 1 JOHN T. MONTFORD ET AL., A
GUIDE TO WORKERS’ COMP REFORM § 4.2(a)(7) (1991); see also id. § 4.2(b)(7) (“In sum, Aranda dramatically shifted
the relative negotiating positions between the claimant and carrier.”).

% The language limiting Aranda was codified as chapter 416 of the Labor Code.
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III. The Common Law Claims

The Court’s analysis of common law claims can only properly be considered in light of
Aranda and with deference to the Legislature’s express recognition, in chapter 416 of the Labor
Code, that this avenue of relief endures. The Court asks whether the extra-contractual claims fit with
the statutory scheme. This is the wrong inquiry entirely. The question presented in this case is
whether the Legislature intended to abrogate entirely a common law bad faith remedy when it
enacted the Workers’ Compensation Act. Given the existence of chapter 416, it is impossible to
conclude that the Legislature had such an intent.

We have repeatedly addressed situations in which common law claims and statutory remedies
seem to overlap, and we have embraced a framework to guide our analysis in such cases. The
touchstone of this analysis, as in all statutory interpretation, is legislative intent. We start with the
proposition that statutes abrogating common law causes of action are disfavored. Cash Am. Int’l Inc.
v. Bennett, 35 S.W.3d 12, 16 (Tex. 2000). A statute banishing a common law right ““will not be
extended beyond its plain meaning or applied to cases not clearly within its purview.”” Id. (quoting
Satterfield v. Satterfield, 448 S.W.2d 456, 459 (Tex. 1969)). Abrogation by implication is
disfavored. /d. For that reason, courts must examine whether the statute’s language “indicate[s]
clearly or plainly that the Legislature intended to replace” a common law claim with an exclusive
statutory remedy, and we “decline[] to construe statutes to deprive citizens of common-law rights

unless the Legislature clearly expressed that intent.” Id.

> We have applied this framework repeatedly. For example, in Lopez, which the Court cites but then seems to
forget about, we noted that “[w]hether a regulatory scheme is an exclusive remedy depends on whether ‘the Legislature
intended for the regulatory process to be the exclusive means for remedying the problem to which the regulation is

5



We must decide, then, whether there is “clear legislative intent,” Dealers Elec. Supply Co.
v. Scoggin Constr. Co.,292 S.W.3d 650, 660 (Tex. 2009), to extinguish entirely this settled common
law remedy. As amended by the Workers’ Compensation Act, the Labor Code provides:

An action taken by an insurance carrier under an order of the commissioner or

recommendations of a benefit review officer under Section 410.031, 410.032, or

410.033 may not be the basis of a cause of action against the insurance carrier for a

breach of the duty of good faith and fair dealing.
Tex. LAB. CODE § 416.001 (emphasis added). The fact that certain bad faith claims are thereby
eliminated requires the logical inference that others survive. Likewise, the Code’s limits on
exemplary damages “[i]n an action against an insurance carrier for a breach of the duty of good faith
and fair dealing,” id. § 416.002, implies that other damages remain available. In the context of our
precedent, there is but one conclusion to be drawn from these provisions: the Legislature did not

intend to abrogate the common law claims. To the contrary, the Legislature, in the clearest way

possible, limited Aranda-type claims, rather than abolished them.*

addressed.” City of Waco v. Lopez,259 S.W.3d 147, 153 (Tex. 2008) (quoting In re Sw. Bell Tel. Co.,235S.W.3d 619,
624-25 (Tex. 2007)) (emphasis added). Likewise, in Waffle House, Inc. v. Williams, 313 S.W.3d 796, 802 (Tex.2010),
we held that “the legislative creation of a statutory remedy is not presumed to displace common-law remedies. To the
contrary, abrogation of common-law claims is disfavored.” Acknowledging the centrality of legislative intent, see id.
at 809 n.66, we looked at the statute’s “meticulous legislative design,” id. at 805. Similarly, we have held that “absent
clear legislative intent we have declined to construe statutes to deprive citizens of common-law rights.” Dealers Elec.
Supply Co. v. Scoggins Constr. Co., 292 S.W.3d 650, 660 (Tex. 2009) (emphasis added). We have also written that
“statutes can modify common law rules, but before we construe one to do so, we must look carefully to be sure that was
what the Legislature intended.” Energy Serv. Co. of Bowie v. Superior Snubbing Servs., Inc., 236 S.W.3d 190, 194
(Tex. 2007) (emphasis added); see also, e.g., Emps. Ret. Sys. of Tex. v. Duenez, 288 S.W.3d 905, 919 (Tex. 2009) (the
proper inquiry is legislative intent); Pruett v. Harris Cnty. Bail Bond Bd., 249 S.W.3d 447, 454 (Tex. 2008) (same);
Butnaru v. Ford Motor Co., 84 S.W.3d 198, 208 (Tex. 2002) (same).

* The House Committee that considered the Act referred to the provisions as “provid[ing] limitations in actions
against a carrier for breach of duty.” House CoMM. ON Bus. & COMMERCE, BILL ANALYSIS, S.B. 1, 71st Leg., 2d C.S.
(1989) (emphasis added). Senator Montford was even more explicit, noting that the provisions were meant to “temper”
Aranda:



The inquiry ends there. If the Legislature limited certain Aranda-type claims, it could not
logically have also intended to eliminate all of them. The Act’s structure further supports this
conclusion.

The exclusivity provision of the new Act provides that “[r]ecovery of workers’ compensation
benefits is the exclusive remedy of an employee covered by workers’ compensation insurance
coverage . . . against the employer . . . [for] a work-related injury sustained by the employee.” TEX.
LAB. CoDE § 408.001 (emphasis added). This clause thus emphasizes two important aspects of the
old law: (1) it provides that workers’ compensation is exclusive only with respect to the employer,
and (2) it retains the distinction, important to our decisions in Aranda and Marshall, between a
“work-related injury” and an injury caused by a carrier’s misconduct. See id. A logical inference
from this provision, which bars claims against employers, is that claims against carriers may proceed.
Indeed, Aranda, analyzing the old Act’s exclusivity provision, recognized exactly this, holding that
the injury alleged in a common law suit is wholly separate, both conceptually and temporally, from
the job-related injury to which the exclusivity provision, and the workers’ compensation system as
a whole, applied. Aranda, 748 S.W.2d at 214 (“Injury from the carrier’s conduct arises out of the

contractual relationship between the carrier and the employee and is sustained after the job-related

injury.”).

In the very important Article 10 of the 1989 Workers’ Compensation Act are provisions . . .
provid[ing] procedures and implementing provisions assessing . .. administrative penalt[ies] . .. [and]
temper[ing] the liability of a comp carrier for breach of good faith/fair dealing under Aranda . . . .

2 MONTFORD,§ 10.0 (footnotes omitted).



The existence of administrative penalties that can be assessed against workers’ compensation
carriers does not mandate the contrary. See TEX. LAB. CODE ch. 415 (creating administrative
penalties for certain acts by employers, carriers, and other parties). The Insurance Code allows for
substantially similar administrative penalties against insurers operating outside of the workers’
compensation system, see TEX. INS. CODE § 84.021 (providing for the imposition of administrative
penalties for violations of the insurance code and other insurance laws), but we have never held the
existence of those penalties precludes the claims at issue here when made against those insurers.’

As shown by the presence of chapter 416, not to mention the Act’s legislative history and the
language of its exclusivity clause, the Legislature pointedly recognized the availability of claims
outside of the Act. Therefore, we cannot legitimately conclude that the Legislature intended for the
Act to be an exclusive remedy with regard to carriers. If the Act’s “comprehensive” administrative
scheme had been intended to preclude the common law claims permitted in Aranda, there would
have been no need for the Legislature to enact chapter 416. Cf. Cameron v. Terrell & Garrett, Inc.,

618 S.W.2d 535, 540 (Tex. 1981) (“[I]f the Act already excluded [the] defendants who do not

> Indeed, each of the particular penalties that the Court says may be assessed against workers’ compensation
carriers may also be assessed against other insurers. Insurers may be fined for any violation of the Insurance Code, TEX.
INs. CoDE § 84.021, and that Code specifically prohibits unfair settlement practices. Compare TEX. LAB. CODE
§§ 409.021, 415.002 (permitting administrative penalties for unfair claims-settlement practices), with TEX. INS. CODE
§ 541.060 (prohibiting unfair settlement practices).

Moreover, the existence of the penalty regime actually clarifies the Legislature’s intent not to broadly preclude
claims under the common law and Insurance Code against workers’ compensation carriers. As the Court notes,
S.W.3dat__ ,failure to comply with a Division order is grounds for an administrative penalty, and a claimant may bring
suit to enforce such an order and may be awarded attorney’s fees and a twelve percent penalty. TEX. LAB. CODE
§ 410.208. Itis in this lone context—where judicial enforcement is expressly permitted—that the Legislature by statute
prohibited claimants from bringing common law claims. /d. § 416.001 (barring claims against a workers’ compensation
carrier for breach of the duty of good faith and fair dealing if the claims are based on actions taken by the carrier pursuant
to Division orders).



furnish the goods or services, . . . there would have been no need for the legislature to exempt media
defendants from liablity . . . .”). Indeed, it appears that the penalty provisions and the limitations on
Aranda were seen as complementary. The 1989 Act, then, did not repudiate, but rather
acknowledged, the viability of extra-contractual claims against workers’ compensation insurance
carriers. This is enough to decide the case before us.
IV. The Insurance Code Claims

TMIC’s primary argument against the Insurance Code’s applicability to its conduct is the
same argument it made with regard to the common law: that the workers’ compensation system is
so comprehensive that all remedies outside of the Act are necessarily excluded.® This is
unconvincing. In addition to the fact that the Act is not, by its terms, an exclusive remedy with

respect to carriers, see TEX. LAB. CODE § 408.001, the Legislature’s recognition of extra-contractual

® Though the Court credits this argument, I believe that TMIC failed to properly preserve this issue and that it
therefore should not be considered in this Court. Texas Rule of Appellate Procedure 53.2(f) provides that the petition
for review

must state concisely all issues or points presented for review. The statement of an issue or point will
be treated as covering every subsidiary question that is fairly included. If the matter complained of
originated in the trial court, it should have been preserved for appellate review in the trial court and
assigned as error in the court of appeals.

See also TEX. R. App. P. 33.1 (preserving issues for appellate review); id. R. 38.1(f) (requiring appellant to “state
concisely all issues or points presented for review” in the court of appeals). TMIC, however, did not raise this argument
in the court of appeals, instead challenging the judgment on the Insurance Code violations based only on the sufficiency
of the evidence. Cf. Equistar Chems., L.P. v. Dresser-Rand Co., 240 S.W.3d 864, 868 (Tex. 2007) (holding that the
defendant’s no-evidence objections at the trial court did not preserve error as to its related legal arguments). Indeed, in
the court of appeals, TMIC argued only that Ruttiger’s common law claims—and not his Insurance Code claims—were
not legally cognizable. TMIC’s arguments about the unavailability of remedies under the Insurance Code were raised
for the first time on appeal in its Reply Brief in Support of the Petition for Review. As such, they do not meet the
requirements of Rule 53.2(f). See TEX. R. App. P. 53.2(f). The Court holds that TMIC’s legal sufficiency challenge
preserved error on this point (although, inexplicably, the Court holds that error was not preserved as to another of
TMIC’s Insurance Code claims). Ifthatis enough, there is little that a legal sufficiency challenge will not preserve. For
the sake of argument, I presume the issue is properly before us.
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common law claims in chapter 416 makes clear that it did not intend to preclude all claims against
carriers for proven misconduct. See City of Waco v. Lopez, 259 S.W.3d 147, 153 (Tex. 2008)
(holding that we look for legislative intent that a claim be precluded). The Legislature was aware
of—and concerned with—our decisions in both Aranda and Marshall, but it did not endeavor to
override them. If the Workers” Compensation Act is not exclusive with respect to carriers, there is
no basis upon which to hold that Insurance Code claims are now precluded in this context.

Moreover, though we were concerned with the issue of exclusivity in Aranda, we decided Marshall
primarily on the basis of the Insurance Code’s text. We held, quite plainly, that the Insurance Code
“provides that a person who has sustained actual damages as a result of another’s deceptive acts or
practices may maintain a suit for treble damages.” Marshall, 724 S.W.2d at 772. Nothing in the
Workers’ Compensation Act overcame the Insurance Code’s plain language, and, therefore, we held
that a carrier could not use the Act “as a shield” from liability. /d. Notwithstanding the Court’s
overruling of Marshall today, the Insurance Code’s provisions still apply, and, as such, the Court’s

preemption approach is without merit.”

7 TMIC additionally argues that Ruttiger’s claims are precluded by Aranda’s independent injury requirement
and that they are not among a narrow class of injuries recognized by Aranda. Neither of these contentions is correct.
In Aranda, we wrote that an “[i]njury from the carrier’s conduct arises out of the contractual relationship between the
carrier and the employee and is sustained after the job-related injury.” 748 S.W.2d at 214. Thus, a “claimant is
permitted to recover when he shows that the carrier’s breach of the duty of good faith and fair dealing . . . is separate
from the compensation claim and produced an independent injury.” Id. The jury found that Ruttiger was injured when
the carrier breached its duty, and it found that he sustained damages as a direct result of his injuries. Moreover,
Ruttiger’s damages are not the sort of “lost compensation benefits” we said could not be recovered in Saenz v. Fidelity
& Guaranty Insurance Underwriters, 925 S.W.2d 607, 612 (Tex. 1996). I agree with the court of appeals on this issue
for the reasons stated in its decision. 265 S.W.3d 651. Finally, I agree with this Court that Ruttiger exhausted his
administrative remedies, and the trial court had jurisdiction over this suit.
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V. Conclusion

Whether allowing extra-contractual claims makes sense is a different question than whether
the laws, as written, permit their pursuit. The Court correctly observes that the Act carefully
balances competing interests. The Legislature struck that balance by acknowledging and limiting
the common law claims the Court abolishes today. In doing so, the Court disrupts the statutory
equilibrium and substitutes its judgment for the Legislature’s. The concurrence agrees that Aranda
should be overruled because “there is a very real possibility that the continued existence of bad-faith
claims will subvert the Legislature’s meticulous soup-to-nuts system.” ~ S.W.3dat  (Willett,
J., concurring). But it cannot be “subversion” to recognize the continued vitality of a remedy that
the Legislature took into account when creating that system. The Legislature’s comprehensive
overhaul used Aranda as its foundation, and Aranda has coexisted with the “new” Act during the
twenty-three years since its passage. Stare decisis does not interfere with the statutory
scheme—overruling the case does. Because the Legislature has not made the Act exclusive with
respect to extra-contractual claims, I would not eliminate Ruttiger’s claims and would affirm the

court of appeals’ judgment. Because the Court does otherwise, I respectfully dissent.

Wallace B. Jefferson
Chief Justice

OPINION DELIVERED: June 22, 2012
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IN THE SUPREME COURT OF TEXAS

No. 08-0943

TEXAS DEPARTMENT OF TRANSPORTATION, PETITIONER,
V.

ROGER SEFZIK, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE THIRTEENTH DISTRICT OF TEXAS

PER CURIAM

JUsTICE JOHNSON did not participate in the decision.

At issue in this case is whether sovereign immunity bars Roger Sefzik’s lawsuit seeking
declaratory relief under the Uniform Declaratory Judgments Act (UDJA) against the Texas
Department of Transportation (TXxDOT). In City of EI Paso v. Heinrich, we dismissed claims
seeking declaratory and injunctive relief against governmental entities as barred by sovereign
immunity. 284 S.W.3d 366, 380 (Tex. 2009). The court of appeals relied on our pre-Heinrich ultra
vires precedent to conclude that declaratory judgment actions do not implicate sovereign immunity.
We reverse and hold that state agencies, like TXDOT here, are immune from suits under the UDJA
unless the Legislature has waived immunity for the particular claims at issue. However, because
Sefzik’s claim was filed pre-Heinrich, we remand the case to the trial court so that Sefzik has a

reasonable opportunity to assert an ultra vires claim against state officials.



In March 2005, Sefzik filed a permitapplication with TxDOT to erect an outdoor advertising
sign along Interstate 30. A few weeks later, another company filed a similar application, seeking
to create a sign in the same area. After reviewing the conflicting applications, TxDOT found that
Sefzik’s permit was invalid. Under former section 21.142 of the Texas Administrative Code,
applicants for sign permits were required to verify that a sign would be near adjacent commercial
or industrial activities that had been open for at least ninety days. See 43 TEX. ADMIN.
CoDE § 21.142(2)(K), (30) (2008) (Tex. Dep’t of Transp., Definitions) repealed 36 Tex. Reg. 2418
(2011) (proposed Dec. 2,2010). When TxDOT received Sefzik’s application, one of the businesses
he listed was only open for seventy-eight days. TxDOT denied Sefzik’s application and approved
the competing bid.

Sefzik appealed to TXDOT’s Executive Director, Michael Behrens, and requested an oral
hearing. Behrens denied Sefzik’s appeal without holding a hearing, and explained that TxDOT had
discretion to deny Sefzik’s invalid permit application. Sefzik filed a motion for rehearing, arguing,
inter alia, that he was entitled to a hearing under the Administrative Procedure Act’s (APA)
“contested case” procedures. See TEX. Gov’T CobDE § 2001.051. TxDOT did not respond, and the
motion was eventually overruled by operation of law.

Sefzik then filed suit against TXDOT but did not join Behrens or any other TXDOT official.
Sefzik sought relief under the UDJA, requesting that the district court declare the APA’s “contested

case” procedures entitled him to a hearing.® TxDOT filed a plea to the jurisdiction, arguing that

! Sefzik also alleged that TXDOT’s actions violated his due process and equal protection rights under the United
States and Texas Constitutions. The court of appeals ultimately affirmed the district court’s dismissal on those issues,

267 S.W.3d at 13538, and Sefzik did not petition this Court to review that decision.
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sovereign immunity barred Sefzik’s suit. The district court granted the plea to the jurisdiction and
denied Sefzik’s motion for a new trial. Sefzik appealed.

A divided court of appeals reversed, holding that declaratory judgment claims do not
implicate sovereign immunity and thus TXDOT was a proper party to the UDJA action. 267 S.W.3d
127, 132-34 (“[WT]hen a private plaintiff merely seeks a declaration of his or her rights under a
statute, such an action is not subject to a sovereign immunity defense, and a waiver or consent to suit
IS unnecessary.”). Having concluded that the UDJA does not implicate sovereign immunity, the
court of appeals did not decide whether the UDJA or the APA waives immunity.

Reviewing the immunity question de novo, see Harris County Hosp. Dist. v. Tomball Reg’l
Hosp., 283 S.W.3d 838, 842 (Tex. 2009), we conclude that, under Heinrich, sovereign immunity
bars UDJA actions against the state and its political subdivisions absent a legislative waiver.
Heinrich clarified an area of the law that had been unclear, namely, the intersection between the
doctrine of sovereign immunity and the ultra vires exception to it. While the doctrine of sovereign
immunity originated to protect the public fisc from unforeseen expenditures that could hamper
governmental functions, see Tex. Natural Res. Conservation Comm’n v. IT-Davy, 74 S.W.3d 849,
854 (Tex. 2002), it has been used to shield the state from lawsuits seeking other forms of relief, see,
e.g., W.D. Haden Co. v. Dodgen, 308 S.W.2d 838, 839 (Tex. 1958) (“[T]he rule of state immunity
from suit without its consent applies to suits under the Uniform Declaratory Judgments Act. . ..”).
Concomitant to this rule, however, is the ultra vires exception, under which claims may be brought

against a state official for nondiscretionary acts unauthorized by law. See, e.g., Fed. Signv. Tex. S.



Univ., 951 S.W.2d 401, 404 (Tex. 1997). Such lawsuits are not against the state and thus are not
barred by sovereign immunity. Id.

In Heinrich, we addressed which governmental entities—the state, its subdivisions, or the
relevant government actors in their official capacities—are proper parties to a suit seeking
declaratory relief for an ultra vires action. 284 S.W.3d at 371-73. Heinrich sued the City of El Paso
and various government officials, claiming the defendants violated her statutory rights when they
altered her pension benefits. Id. at 369—70. She asked the courts to declare that the defendants acted
without authority in taking such action. Id. Our precedent made clear that “suits to require state
officials to comply with statutory or constitutional provisions are not prohibited by sovereign
immunity.” Id. at 372. While we recognized that these suits are against the state for all practical
purposes, we held that they “cannot be brought against the state, which retains immunity, but must
be brought against the state actors in their official capacity.” 1d. at 373. Thus, we allowed Heinrich
to pursue claims for prospective relief against the state officials, but we dismissed the claims against
the city and the other governmental entities. 1d. at 379-80.

Two points from Heinrich are relevant here. First, Heinrich held that the proper defendant
in an ultra vires action is the state official whose acts or omissions allegedly trampled on the
plaintiff’s rights, not the state agency itself. Id. at 372-373. Sefzik did not sue any state official.?

Instead, he argues that the court of appeals correctly exempted UDJA actions seeking a declaration

2 Although Sefzik refused to apply the ultra vires label to his suit below, that is the underlying nature of his
claim. The relief he seeks—a declaration that he is entitled to a hearing—is directly related to whether Behrens acted
outside the scope of his authority in denying a hearing. That is, Sefzik ultimately wishes to compel a government official
(Behrens) to perform some act that he considers to be nondiscretionary (holding a hearing). That relief falls within the
ultra vires rationale.



of rights from the application of the sovereign immunity doctrine. The second point from Heinrich
dictates otherwise. As noted, we dismissed Heinrich’s claims seeking declaratory and injunctive
relief against governmental entities, brought under the UDJA, because the entities were immune.
In so doing, we necessarily concluded that the UDJA does not waive the state’s sovereign immunity
when the plaintiff seeks a declaration of his or her rights under a statute or other law. Very likely,
the same claim could be brought against the appropriate state official under the ultra vires exception,
but the state agency remains immune. See id. at 372-73. As we have consistently stated, the UDJA
does not enlarge the trial court’s jurisdiction but is “merely a procedural device for deciding cases
already within a court’s jurisdiction.” Tex. Parks & Wildlife Dep’t v. Sawyer Trust,  S.W.3d
__(2011) (quoting Tex. Ass’n of Bus. v. Tex. Air Control Bd., 852 S.W.2d 440, 444 (Tex. 1993)).
Accordingly, the underlying action, if against the state or its political subdivisions, must be one for
which immunity has expressly been waived.

Although the UDJA waives sovereign immunity in particular cases, Sefzik’s claim does not
fall within the scope of those express waivers. For example, the state may be a proper party to a
declaratory judgment action that challenges the validity of a statute. Heinrich, 284 S.W.3d at 373
n.6 (citing Tex. Civ. PRAC. & REM. CODE § 37.006(b)); Wichita Falls State Hosp. v. Taylor, 106

S.W.3d 692, 697-98 (Tex. 2003); Tex. Educ. Agency v. Leeper, 893 S.W.2d 432, 446 (Tex. 1994).3

% We have recognized this waiver because the UDJA expressly requires joinder of the governmental unit. See
TEX. CIv. PRAC. & REM. CODE § 37.006(b) (“In any proceeding that involves the validity of a municipal ordinance or
franchise, the municipality must be made a party . . . and if the statute, ordinance, or franchise is alleged to be
unconstitutional, the attorney general of the state must also be served with a copy of the proceeding and is entitled to
be heard.”); Leeper, 893 S.W.2d at 446 (“The DJA expressly provides that . . . governmental entities must be joined or
notified.”). This reasoning is consistent with the requirement that the Legislature expressly waive immunity with “clear
and unambiguous” language. TeEX. Gov’T CODE § 311.034; Taylor, 106 S.W.3d at 696.

5



But Sefzik is not challenging the validity of a statute; instead, he is challenging TxDOT’s actions
under it, and he does not direct us to any provision of the UDJA that expressly waives immunity for
his claim.*

Sefzik also suggests that the APA provides a guide for analyzing the application of sovereign
immunity to his case. The APA’s declaratory judgment provision allows a plaintiff to challenge the
validity or applicability of a rule. See TEX. Gov’T CoDE § 2001.038(a), (c) (“The validity or
applicability of a rule . . . may be determined in an action for declaratory judgment if it is alleged
that the rule or its threatened application interferes with or impairs . . . a legal right or privilege of
the plaintiff. . .. The state agency must be made a party to the action.”). While the APA may waive
sovereign immunity, an issue we do not decide here, Sefzik does not challenge the validity or
applicability of any agency rule. Instead, he challenges the application of the APA’s contested case
procedures, which are established by statute. As noted in his brief, Sefzik’s claim is broader than
the APA’s scope. Moreover, the APA’s mechanism for seeking a declaration of rights does not
trump Heinrich’s conclusion that the state is generally immune from declaratory actions brought
under the UDJA. Accordingly, section 2001.038 does not carry Sefzik’s claim over the hurdle of
sovereign immunity.

Inthe event that we reverse the court of appeals’ judgment, Sefzik urges this Court to remand
the case so that he can replead an ultra vires claim within the trial court’s jurisdiction. If given that

opportunity, Sefzik asserts he would plead a claim against TXDOT officials for improperly denying

4 On “rare occasions,” we may recognize a waiver absent explicit language. Taylor, 106 S.W.3d at 697. Sefzik
has not argued that we should infer a waiver of immunity under the UDJA, so we do not consider that possibility.
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his permit. As mentioned previously, under the former Administrative Code provisions governing
this case, applicants for sign permits were required to verify that a sign would be near adjacent
commercial or industrial activities which had been open for at least ninety days. See 43 TEX.
ADMIN. CODE § 21.142(2)(K), (30) (2008) (Tex. Dep’t of Transp., Definitions) repealed 36 Tex.
Reg. 2418 (2011) (proposed Dec. 2, 2010). The Administrative Code went on to provide that
“[p]ermits will be considered on a first-come, first-serve basis.” 1d. § 21.150 (2008) (Tex. Dep’t of
Transp., Permits) repealed 36 Tex. Reg. 2418 (proposed Dec. 2, 2010). If the first application was
denied, the Administrative Code specified that other applications would be considered “between the
time a denied application is returned to the applicant and the time it is resubmitted.” 1d. Sefzik
contends that his application was the only one on file on the 90th day; thus, in denying his permit,
TxDOT officials failed to perform a purely ministerial duty.

When this Court upholds a plea to the jurisdiction on sovereign immunity grounds, we allow
the plaintiff the opportunity to replead if the defect can be cured. See, e.g., Sawyer Trust,
S.W.3d. at __ (citing Tex. A&M Univ. Sys. v. Koseoglu, 233 S.W.3d 835, 840 (Tex. 2007)). As
mentioned, Sefzik did not sue any state officials; however, Sefzik brought his claim pre-Heinrich.
As we have observed, our decisions prior to Heinrich were “less than clear” as to who the proper
party was in a suit for declaratory remedy, as well as the parameters of the ultra vires exception to
the doctrine of sovereign immunity. See Heinrich, 284 S.W.3d at 373. In light of our clarifications
to this area of the law in Heinrich, Sefzik should have an opportunity to replead in an attempt to cure
the jurisdictional defects in his petition. We thus remand the case to allow Sefzik this opportunity

without expressing any opinion on the merits of such a claim. See Sawyer Trust,  S.W.3dat __.



Accordingly, without hearing oral argument, TEX. R. App. P. 59.1, we reverse in part the

court of appeals’ judgment, and remand the case to the trial court in accordance with this opinion.

OPINION DELIVERED: October 21, 2011
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We decide in this case whether land ownership includes an interest in groundwater in place
that cannot be taken for public use without adequate compensation guaranteed by article I, section
17(a) of the Texas Constitution.! We hold that it does. We affirm the judgment of the court of
appeals? and remand the case to the district court for further proceedings.

I

In 1994, R. Burrell Day and Joel McDaniel (collectively, “Day”) bought 381.40 acres on

! Tex. ConsT. art. I, § 17(a) (“No person’s property shall be taken, damaged, or destroyed for or applied to
public use without adequate compensation being made . . . ."”).

2 Edwards Aquifer Auth. v. Day, 274 S.W.3d 742 (Tex. App.—San Antonio 2008).



which to grow oats and peanuts and graze cattle. The land overlies the Edwards Aquifer, “an
underground layer of porous, water-bearing rock, 300-700 feet thick, and five to forty miles wide
at the surface, that stretches in an arced curve from Brackettville, 120 miles west of San Antonio,
to Austin.”® A well drilled in 1956 had been used for irrigation through the early 1970s, but its
casing collapsed and its pump was removed sometime prior to 1983. The well had continued to flow
under artesian pressure, and while some of the water was still used for irrigation, most of it flowed
down a ditch several hundred yards into a 50-acre lake on the property. The lake was also fed by
an intermittent creek, but much of the water came from the well. Day’s predecessors had pumped
water from the lake for irrigation. The lake was also used for recreation.

To continue to use the well, or to drill a replacement as planned, Day needed a permit from
the Edwards Aquifer Authority. The Authority had been created by the Edwards Aquifer Authority
Act (“the EAAA” or “the Act”) in 1993, the year before Day bought the property.® The Edwards

Aquifer is “the primary source of water for south central Texas and therefore vital to the residents,

® Edwards Aquifer Auth. v. Chem. Lime, Ltd., 291 S.W.3d 392, 394 (Tex. 2009).

* Act of May 30, 1993, 73d Leg., R.S., ch. 626, 1993 Tex. Gen. Laws 2350, amended by Act of May 16, 1995,
74th Leg., R.S., ch. 524, 1995 Tex. Gen. Laws 3280; Act of May 29, 1995, 74th Leg., R.S., ch. 261, 1995 Tex. Gen.
Laws 2505; Act of May 6, 1999, 76th Leg., R.S., ch. 163, 1999 Tex. Gen. Laws 634; Act of May 25, 2001, 77th Leg.,
R.S., ch. 1192, 2001 Tex. Gen. Laws 2696; Act of May 28, 2001, 77th Leg., R.S., ch. 966, 8§ 2.60-.62 and 6.01-.05,
2001 Tex. Gen. Laws 1991, 2021-2022, 2075-2076; Act of May 25, 2001, 77th Leg., R.S., ch. 1192, 2001 Tex. Gen.
Laws 2696; Act of June 1, 2003, 78th Leg., R.S., ch. 1112, § 6.01(4), 2003 Tex. Gen. Laws 3188, 3193; Act of May 23,
2007, 80th Leg., R.S., ch. 510, 2007 Tex. Gen. Laws 900; Act of May 28, 2007, 80th Leg., R.S., ch. 1351, §§ 2.01-2.12,
2007 Tex. Gen Laws 4612, 4627-4634; Act of May 28, 2007, 80th Leg. R.S., ch. 1430, §8 12.01-12.12, 2007 Tex. Gen.
Laws 5848, 5901-5909; Act of May 21, 2009, 81st Leg., R.S., ch. 1080, 2009 Tex. Gen. Laws 2818 [hereinafter
“EAAA”]. Citations are to the EAAA’s current sections, without separate references to amending enactments. The
EAAA remains uncodified, but an unofficial compilation can be found on the Authority’s website, at
http://www.edwardsaquifer.org/files/EAAact.pdf.



industry, and ecology of the region, the State’s economy, and the public welfare.” The Legislature
determined that the Authority was “required for the effective control of the resource to protect
terrestrial and aquatic life, domestic and municipal water supplies, the operation of existing
industries, and the economic development of the state.”®

The Act “prohibits withdrawals of water from the aquifer without a permit issued by the
Authority”.” The only permanent exception is for wells producing less than 25,000 gallons per day
for domestic or livestock use.® The Act gives preference to “existing user[s]” — defined as persons
who “withdr[ew] and beneficially used underground water from the aquifer on or before June 1,
1993° — and their successors and principals. With few exceptions, water may not be withdrawn
from the aquifer through wells drilled after June 1, 1993.1° Each permit must specify the maximum
rate and total volume of water that the water user may withdraw in a calendar year,'* and the total

of all permitted withdrawals per calendar year cannot exceed the amount specified by the Act.*?

® Chem. Line, 291 S.W.3d at 394.

®*EAAA §1.01.

" Chem. Line, 291 S.W.3d at 394 (citing EAAA 8§ 1.15(b) (“Except as provided by Sections 1.17 [‘Interim
Authorization’] and 1.33 [wells producing less than 25,000 gallons per day for domestic or livestock use] of this article,
a person may not withdraw water from the aquifer or begin construction of a well or other works designed for the
withdrawal of water from the aquifer without obtaining a permit from the authority.”) and EAAA § 1.35(a) (“A person
may not withdraw water from the aquifer except as authorized by a permit issued by the authority or by this article.”)).

8 1d. at 394 n.10.

°1d. at 395 (quoting EAAA § 1.03(10)).

" EAAA § 1.14(e).

" EAAA § 1.15(d).

2EAAA 1.14(c) (formerly EAAA 1.14(b)); see also Chem. Line, 291 S.W.3d at 395 n.8 (providing the history
of 1.14(b) and (c)).



A user’s total annual withdrawal allowed under an “initial regular permit” (“IRP”) is
calculated based on the beneficial use of water without waste during the period from June 1, 1972,
to May 31, 1993.2 The Act, like the Water Code, defines beneficial use as “the use of the amount
of water that is economically necessary for a purpose authorized by law, when reasonable
intelligence and reasonable diligence are used in applying the water to that purpose.”* Although
other provisions of the Water Code governing groundwater management districts define beneficial
use more broadly and include recreational purposes,™ they also state that “any special law governing

a specific district shall prevail”.** “Waste” is broadly defined.”

BEAAA §1.16(a) (“An existing user may apply for an initial regular permit by filing a declaration of historical
use of underground water withdrawn from the aquifer during the historical period from June 1, 1972, through May 31,
1993.”); id. 8 1.16(e) (“To the extent water is available for permitting, the board shall issue the existing user a permit
for withdrawal of an amount of water equal to the user’s maximum beneficial use of water without waste during any one
calendar year of the historical period. If a water user does not have historical use for a full year, then the authority shall
issue a permit for withdrawal based on an amount of water that would normally be beneficially used without waste for
the intended purpose for a calendar year.”).

“ EAAA § 1.03(4); see also TEx. WATER CODE § 11.002(4) (““Beneficial use’ means use of the amount of
water which is economically necessary for a purpose authorized by this chapter, when reasonable intelligence and
reasonable diligence are used in applying the water to that purpose and shall include conserved water.”).

5 TEX. WATER CODE § 36.001(9) (““Use for a beneficial purpose’ means use for: (A) agricultural, gardening,
domestic, stock raising, municipal, mining, manufacturing, industrial, commercial, recreational, or pleasure purposes;
(B) exploring for, producing, handling, or treating oil, gas, sulphur, or other minerals; or (C) any other purpose that is
useful and beneficial to the user.”).

6 1d, § 36.052(a).

Y EAAA § 1.03(21) (““Waste’ means: (A) withdrawal of underground water from the aquifer at a rate and in
an amount that causes or threatens to cause intrusion into the reservoir of water unsuitable for agricultural, gardening,
domestic, or stock raising purposes; (B) the flowing or producing of wells from the aquifer if the water produced is not
used for a beneficial purpose; (C) escape of underground water from the aquifer to any other reservoir that does not
contain underground water; (D) pollution or harmful alteration of underground water in the aquifer by salt water or other
deleterious matter admitted from another stratum or from the surface of the ground; (E) willfully or negligently causing,
suffering, or permitting underground water from the aquifer to escape into any river, creek, natural watercourse,
depression, lake, reservoir, drain, sewer, street, highway, road, or road ditch, or onto any land other than that of the
owner of the well unless such discharge is authorized by permit, rule, or order issued by the commission under Chapter
26, Water Code; (F) underground water pumped from the aquifer for irrigation that escapes as irrigation tailwater onto
land other than that of the owner of the well unless permission has been granted by the occupant of the land receiving
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A user’s total permitted annual withdrawal cannot exceed his maximum beneficial use during
any single year of the historical period, or for a user with no historical use for an entire year, the
normal beneficial use for the intended purpose.’® But the total withdrawals under all permits must
be reduced proportionately as necessary so as to not exceed the statutory maximum annual
withdrawal from the aquifer.”® An “existing user” who operated a well for three or more years
during the historical period is entitled to a permit for at least the average amount of water withdrawn
annually.?® And every “existing irrigation user shall receive a permit for not less than two acre-feet
a year for each acre of land the user actually irrigated in any one calendar year during the historical
period.”?

For various reasons, the Authority did not become operational until 1996, and all IRP
applications were required to be filed before December 30, 1996.2 Day timely applied for
authorization to pump 700 acre-feet of water annually for irrigation. Attached to the application was
a statement by Day’s predecessors, Billy and Bret Mitchell, that they had “irrigated approximately

300 acres of Coastal Bermuda grass from this well during the drought years of 1983 and 1984.” The

the discharge; or (G) for water produced from an artesian well, “waste” has the meaning assigned by Section 11.205,
Water Code.”).

B EAAA 8§ 1.16(g).

¥ 1d. (“If the total amount of water determined to have been beneficially used without waste under this
subsection exceeds the amount of water available for permitting, the authority shall adjust the amount of water authorized
for withdrawal under the permits proportionately to meet the amount available for permitting.”).

2d.

2 1d. One acre-foot of water, enough to cover one acre one foot deep, is equal to 43,560 cubic feet or
325,851.43 gallons, slightly less than half the volume of an olympic-size swimming pool (660,430 gallons).

22 Edwards Aquifer Auth. v. Chem. Lime, Ltd., 291 S.W.3d 392, 396, 402 (Tex. 2009).
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application’s request for 700 acre-feet appears to have been based on two acre-feet for the total
beneficial use of irrigating the 300 acres plus the recreational use of the 50-acre lake.

In December 1997, the Authority’s general manager wrote Day that the Authority staff had
“preliminarily found” that his application “provide[d] sufficient convincing evidence to substantiate”
the irrigation of 300 acres in 1983-1984 and thus an average annual beneficial use of 600 acre-feet
of water during the historical period. The letter invited Day to submit additional information, but
he did not respond. In December 1999, the Authority approved Day’s request to amend his
application to move the point of withdrawal from the existing well to a replacement well to be
drilled on the property. Although the Authority cautioned that it still had not acted on the
application, Day proceeded to drill the replacement well at a cost of $95,000. In November 2000,
the Authority notified Day that, “[b]ased on the information available,” his application would be
denied because “withdrawals [from the well during the historical period] were not placed to a
beneficial use”.

Day protested the Authority’s decision, and the matter was transferred to the State Office of
Administrative Hearings for hearing. During discovery, Billy Mitchell testified at his deposition that
in 1983 and 1984, an area totaling only about 150 acres had been irrigated, that this had been done
using an agricultural sprinkler system that drew water from the lake, and that no more than seven
acres had been irrigated with water directly from the well. Day offered no other evidence of

beneficial use during the historical period.? The administrative law judge concluded that water from

% Day offered a record of the United States Geological Survey Department to show that the well had pumped
39 million gallons in 1972 and 13.1 million gallons in 1973, but the mere fact that water may have been pumped from
the well does not prove beneficial use, and in any event, Day did not base his application on any such use of water in
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the lake, including the well water that had flowed into it, was state surface water, the use of which
could not support Day’s application for groundwater, and that the recreational use of the lake was
not a beneficial use as defined by the EAAA. The ALJ found that the maximum beneficial use of
groundwater shown by Day during the historical period was for the irrigation of seven acres of grass
and concluded that Day should be granted an IRP for 14 acre-feet of water. The Authority agreed.

Day appealed the Authority’s decision to the district court and also sued the Authority for
taking his property without compensation in violation of article I, section 17(a) of the Texas
Constitution, and for other constitutional violations. The Authority impleaded the State as a third-
party defendant, asserting indemnification and contribution for Day’s taking claim.>* The court
granted summary judgment for Day on his appeal, concluding that water from the well-fed lake used
to irrigate 150 acres during the historical period was groundwater, and that Day was entitled to an
IRP based on such beneficial use. The court granted summary judgment for the Authority on all of
Day’s constitutional claims, including his takings claim. The court remanded the case to the

Authority for issuance of a new IRP.

1972-1973.

2 The State argues for the first time in this Court that only the Authority, an independent political subdivision,
can be liable to Day on his takings claim, and therefore the State is immune from the Authority’s third-party suit. The
Authority responds that it was required by state law to act as it did and that it is the EAAA itself, rather than the
Authority’s actions under it, that resulted in any taking liability. Because the issue was not developed below and has
not been fully briefed in this Court, we decline to address it.
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Day and the Authority appealed. The court of appeals agreed with the Authority that
groundwater from the well became state surface water in the lake and could not be considered in
determining the amount of Day’s IRP.? Thus, the court affirmed the Authority’s decision to issue
Day a permit for 14 acre-feet. But the court held that “landowners have some ownership rights in
the groundwater beneath their property . . . entitled to constitutional protection”,?® and therefore
Day’s takings claim should not have been dismissed. Rejecting Day’s other constitutional
arguments, the court remanded the case to the district court for further proceedings.

The Authority, the State, and Day each petitioned for review. We granted all three
petitions.?” We begin by considering whether, under the EAAA, the Authority erred in limiting
Day’s IRP to 14 acre-feet and conclude that it did not. Next, we turn to whether Day has a
constitutionally protected interest in the groundwater beneath his property and conclude that he does.
We then consider whether the Authority’s denial of an IRP in the amount Day requested constitutes
a taking and conclude that the issue must be remanded to the trial court for further proceedings. We

end with Day’s other constitutional arguments, concluding that they are without merit.

% Edwards Aquifer Auth. v. Day, 274 S.W.3d 742, 753-755 (Tex. App.—San Antonio 2008).
%1d. at 756.

21 53 Tex. Sup. Ct. J. 230 (Jan. 15, 2010). The following have filed amici curiae briefs in support of the
Authority and the State: Alliance of EAA Permit Holders; Angela Garcia and Environmental Defense Fund, Inc.; City
of San Antonio by and through the San Antonio Water System; Harris-Galveston Subsidence District; Medina County
Irrigators Alliance; and Texas Alliance of Groundwater Districts. The following have filed amici curiae briefs in support
of Day: Glenn and JoLynn Bragg; Canadian River Municipal Water Authority; City of Amarillo; City of El Paso; Anne
Windfohr Marion and the Tom L. and Anne Burnett Trust; Mesa Water, L.P.; Pacific Legal Foundation; Texas Cattle
Feeders Association; Texas Farm Bureau; Texas Landowners Council; Texas and Southwestern Cattle Raisers
Association; and Texas Wildlife Association. The following have also filed amici curiae briefs: City of Victoria; the
Texas Comptroller of Public Accounts; and Senator Robert Duncan.
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1

Day contends that the Authority was required to base his IRP on his predecessors’ beneficial
use of water drawn from the lake, supplied in part by the well, to irrigate 150 acres for two years
during the historical period. The Authority counters that the lake water, whatever its origin, was
state surface water and could not be considered in determining the amount of the IRP.

The Water Code defines state water — water owned by the State — as “[t]he water of
ordinary flow, underflow, and tides of every flowing river, natural stream, and lake, and of every
bay or arm of the Gulf of Mexico, and the storm water, floodwater, and rainwater of every river,
natural stream, canyon, ravine, depression, and watershed in the state”.”® Day argues that because
groundwater — defined by the Code as “water percolating below the surface of the earth”?® — is not
included in this list, it can never be state water. But the character of water as groundwater or state
water can change. The Code recognizes this reality, providing, for example, that storm water or
floodwater — state water — when “put or allowed to sink into the ground, . . . loses its character and
classification . . . and is considered percolating groundwater.”*® By the same token, irrigation runoff
draining into a stream or other watercourse wholly loses its character as groundwater and becomes

state water.

2 TEX. WATER CODE § 11.021(a). Such water “is the property of the state.” 1d.; see also Goldsmith & Powell
v. State, 159 S.W.2d 534, 535 (Tex. Civ. App.—Dallas 1942, writ ref’d).

2 TEX. WATER CODE § 35.002(5).

0 1d. § 11.023(d).



There is an exception. Groundwater can be transported through a natural watercourse
without becoming state water. The Code specifically allows the Water Commission to authorize a
person to discharge privately owned groundwater into a natural watercourse and withdraw it
downstream.® But this exception proves the rule. The necessary implication is that when the water
owner has not obtained the required authorization for such transportation, the water in the natural
watercourse becomes state water. Before such authorization was required,* we, too, acknowledged
the propriety of transporting non-state-owned water by natural watercourse, but only when the water
owner controls the discharge and withdrawal so that the water moves directly from the source to
use.®

In this case, Day’s predecessors did not measure the amount of water flowing from the well
to the lake or the amount pumped from the lake into the irrigation system. There was no direct
transportation from source to use; the flow into the lake was as constant as the artesian pressure
allowed, except when water was diverted to irrigate the seven acres, while withdrawal was only

periodic as needed to irrigate the 150 acres. Nor does it appear that the lake was used to store water

for irrigation. While the water remained in the lake, it was used for recreation, and since most of

% 1d. § 11.042(b) (“A person who wishes to discharge and then subsequently divert and reuse the person’s
existing return flows derived from privately owned groundwater must obtain prior authorization from the commission
for the diversion and the reuse of these return flows. The authorization may allow for the diversion and reuse by the
discharger of existing return flows, less carriage losses, and shall be subject to special conditions if necessary to protect
an existing water right that was granted based on the use or availability of these return flows. Special conditions may
also be provided to help maintain instream uses and freshwater inflows to bays and estuaries. A person wishing to divert
and reuse future increases of return flows derived from privately owned groundwater must obtain authorization to reuse
increases in return flows before the increase.”).

% Section 11.042(b) was adopted by Act of June 1, 1997, 75th Leg., R.S., ch. 1010, § 2.06, 1997 Tex. Gen.
Laws 3610, 3620.

¥ City of Corpus Christi v. City of Pleasanton, 276 S.W.2d 798, 802-803 (Tex. 1955).
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the water in the lake came from the well, that appears to have been its principal purpose. Indeed,
there is no evidence that lake water was used for irrigation during the historical period other than
in 1983 and 1984, while the lake was used constantly for recreation. This was substantial evidence
to support the Authority’s finding that the groundwater became state water in the lake. We do not
suggest that a lake can never be used to store or transport groundwater for use by its owner.>* We
conclude only that the Authority could find from the evidence before it that that was not what had
occurred on Day’s property.

Day having offered no other evidence of beneficial use during the historical period, the
Authority’s decision to issue an IRP for 14 acre-feet must be affirmed.

1]

Whether groundwater can be owned in place is an issue we have never decided. But we held
long ago that oil and gas are owned in place, and we find no reason to treat groundwater differently.
A

We agree with the Authority that the rule of capture does not require ownership of water in
place, but we disagree that the rule, because it prohibits an action for drainage, is antithetical to such
ownership.

We adopted the rule of capture in 1904 in Houston & T.C. Railway v. East.*® A well on
East’s homestead, five feet in diameter and thirty-three feet deep, had long supplied him with water

for household purposes. But the Railroad dug a well nearby, twenty feet in diameter and sixty-six

% A lake was used for part of the groundwater transportation in City of Corpus Christi, 276 S.W.2d at 799.
%81 S.W. 279 (Tex. 1904).
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feet deep, from which it pumped 25,000 gallons a day for use in its locomotives and machine shops,
and East’s well dried up. East sued the Railroad for the destruction of his well. After a bench trial,
the trial court found that the Railroad’s use of water was unreasonable under riparian law, but
concluded it was not actionable,® and rendered judgment for the Railroad. The court of appeals
reversed and rendered judgment for East for the damages claimed, $206.25.%” The Railroad
appealed.

“Under the common law . . ., a riparian use must be a reasonable one, and . . . [a] use which
works substantial injury to the common right as between riparians is an unreasonable use . . . .”%
The issue before us was whether this law applied. The same issue had been considered by the
English Court of the Exchequer in Acton v. Blundell.** Asin East, a landowner had sued for damage
to his well from wells dug nearby,* and the question was “whether the right to the enjoyment of an

underground spring, or of a well supplied by such underground spring, is governed by the same rule

% Id. at 280 (“I further find that the use to which defendant puts its well was not a reasonable use of their
property as land, but was an artificial use of their property, and if the doctrine of reasonable use, as applicable to defined
streams, is applied to such cases, this was unreasonable.”).

¥ 1d.
% Motl v. Boyd, 286 S.W. 458, 470 (Tex. 1926) (internal citations omitted).
%9 (1843) 152 Eng. Rep. 1123 (Exch.); 12 Mees & W. 324.

401d. at 1232-1233 (“At the trial the plaintiff proved that, within twenty years before the commencement of the
suit, viz., in the latter end of 1821, a former owner and occupier of certain land and a cotton-mill, now belonging to the
plaintiff, had sunk and made in such land a well for raising water for the working of the mill; and that the defendants,
in the year 1837, had sunk a coal-pit in the land of one of the defendants, at about three quarters of a mile from the
plaintiff's well, and about three years after sunk a second, at a somewhat less distance; the consequence of which sinking
was, that by the first the supply of water was considerably diminished, and by the second was rendered altogether
insufficient for the purposes of the mill.”).
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of law as that which applies to, and regulates, a watercourse flowing on the surface.”* That rule was
“well established”:

each proprietor of the land has a right to the advantage of the stream flowing in its
natural course over his land, to use the same as he pleases, for any purposes of his
own, not inconsistent with a similar right in the proprietors of the land above or
below; so that, neither can any proprietor above diminish the quantity or injure the
quality of the water which would otherwise naturally descend, nor can any proprietor
below throw back the water without the license or the grant of the proprietor above.*

After considering the basis for the rule, the consequences of applying it to groundwater, and such
authorities as it could find, the court concluded that the law governing the use of groundwater should
be different.** The court stated the applicable rule as follows:
That the person who owns the surface may dig therein and apply all that is there
found to his own purposes, at his free will and pleasure; and that if, in the exercise
of such right, he intercepts or drains off the water collected from the underground
springs in his neighbor’s well, this inconvenience to his neighbor falls within the
description of damnum absque injuria, which cannot become the ground of an
action.*

This Court, noting that arguments regarding the applicable law had been “thoroughly presented” in

Acton,® and believing that the English court’s rule had been “recognized and followed . . . by all the

“11d. at 1233.
“21d.

4 1d. (“But we think, on considering the grounds and origin of the law which is held to govern running streams,
the consequences which would result if the same law is made applicable to springs beneath the surface, and, lastly, the
authorities to be found in the books, so far as any inference can be drawn from them bearing on the point now under
discussion, that there is a marked and substantial difference between the two cases, and that they are not to be governed
by the same rule of law.”).

“1d. at 1235.
5 Houst. & T.C. Ry. v. East, 81 S.W. 279, 280 (Tex. 1904) (“The arguments in favor of the application to such

cases [involving groundwater] of the doctrines applicable to defined streams of water were thoroughly presented at the
bar in Acton v. Blundell, and the reasons for the conclusion of the court against such application were carefully stated
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courts of last resort in this country before which the question has come, except the Supreme Court

of New Hampshire”,* adopted the rule for Texas. We later came to refer to the rule as the “rule or

law of capture.”*’

Under that rule, we held that the Railroad’s conduct was not actionable. “The practical
reasons” for the rule, we explained, had been summarized by the Ohio Supreme Court in Frazier
v. Brown:*

In the absence of express contract and a positive authorized legislation, as between
proprietors of adjoining land, the law recognizes no correlative rights in respect to
underground waters percolating, oozing, or filtrating through the earth; and this
mainly from considerations of public policy: (1) Because the existence, origin,
movement, and course of such waters, and the causes which govern and direct their
movements, are so secret, occult, and concealed that an attempt to administer any set
of legal rules in respect to them would be involved in hopeless uncertainty, and
would, therefore, be practically impossible. (2) Because any such recognition of
correlative rights would interfere, to the material detriment of the commonwealth,
with drainage and agriculture, mining, the construction of highways and railroads,
with sanitary regulations, building, and the general progress of improvement in
works of embellishment and utility.*

By “correlative rights”, we referred specifically to the right East claimed: to sue for damages from
a loss of water due to subsurface drainage by another user for legitimate purposes. The reasons the

law did not recognize that right — the “hopeless uncertainty” involved in its enforcement and the

in the opinion.”).

8 1d.

4T Elliff v. Texon Drilling Co., 210 S.W.2d 558, 561 (Tex. 1948). The historical origins and development of
the rule are thoroughly examined in Dylan O. Drummond, Lynn Ray Sherman & Edmond R. McCarthy, Jr., The Rule
of Capture in Texas — Still So Misunderstood After All These Years, 37 TEX. TECH L. REv. 1, 15-41 (2004).

4812 Ohio St. 294 (1861), overruled by Cline v. Am. Aggregates Corp., 474 N.E.2d 324 (Ohio 1984).

4 East, 81 S.W. at 280-281 (quoting Frazier, 12 Ohio St. at 311).
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material interference with public progress — did not preclude all correlative rights in groundwater.
On the contrary, we noted that East had made “no claim of malice or wanton conduct of any
character, and the effect to be given to such a fact when it exists is beside the present inquiry”,®
suggesting at least the possibility that an action for damages might lie in such circumstances, despite
difficulty in proof. Malice and wanton conduct were only examples. Acton’s rule of non-liability,
we said, was a “general doctrine”.*

The effect of our decision denying East a cause of action was to give the Railroad ownership
of the water pumped from its well at the surface. No issue of ownership of groundwater in place
was presented in East, and our decision implies no view of that issue. Riparian law, which East
invoked, governs users who do not own the water. Under that law, the Railroad would have been
liable even if East did not own the water in place. The Railroad escaped liability, certainly not
because East did own the water in place, but irrespective of whether he did. Our quote from the
New York Court of Appeals’ decision in Pixley v. Clark® must be read in this context:

An owner of soil may divert percolating water, consume or cut it off, with impunity.

Itis the same as land, and cannot be distinguished in law from land. So the owner of

land is the absolute owner of the soil and of percolating water, which is a part of, and

not different from, the soil. No action lies against the owner for interfering with or
destroying percolating or circulating water under the earth’s surface.*®

%0 14. at 282.
5.
5235 N.Y. 520 (1866).

%% East, 81 S.W. at 280-281 (quoting Pixley, 35 N.Y. at 527).
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Whatever the New York court may have intended by this statement,> we could have meant only that
a landowner is the absolute owner of groundwater flowing at the surface from its well, even if the
water originated beneath the land of another.

In four cases since East, we have considered the rule of capture as applied to groundwater.
In none of them did we determine whether the water was owned in place. In City of Corpus Christi
v. City of Pleasanton,® the parties all owned wells pumping from the same sands. The City of
Corpus Christi was using natural watercourses — the Nueces River and Lake Corpus Christi — to
transport its water 118 miles from its wells to the point where it withdrew the water for use. The
other well owners complained that the loss of water along the way to evaporation, transpiration, and
seepage was waste, and that water reserves for all the wells were being depleted unnecessarily
because the City was taking much more water than it used. We reaffirmed that, under the rule of
capture, “percolating waters are regarded as the property of the owner of the surface”,* but as in
East, the water ownership to which we referred was at the surface, not in place. “The precise

question” in East, we said, was “whether the Railway Company was liable in damages to East” for

% The issue in Pixley was whether landowners who raised their dam on a creek were liable for flooding other
landowners adjacent the creek. The court held they were, applying the law governing riparian use, not the law governing
the use of groundwater. Pixley, 35 N.Y. at 531-532. The statement quote is dicta apparently meant to distinguish
between the two.

%276 S.W.2d 798 (Tex. 1955).

% 1d. at 800.
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its use of water.>” East established

that an owner of land had a legal right to take all the water he could capture under

his land that was needed by him for his use, even though the use had no connection

with the use of the land as land and required the removal of the water from the

premises where the well was located.™®
Just as the Railroad was not liable to East, the City was not liable to other well owners for the loss
of water involved in its transportation. But as we had suggested in East, the rule of capture was not
absolute. “Undoubtedly,” we noted, “the Legislature could prohibit the use of any means of
transportation of percolating or artesian water which permitted the escape of excessive amounts, but
it has not seen fit to do so.”*

In Friendswood Development Co. v. Smith-Southwest Industries, Inc.,” the Court held that
a landowner pumping water from wells on its property was not liable for the resulting subsidence
in neighboring property. This result, the Court concluded, was necessitated by East, which had
“adopted the absolute ownership doctrine of underground percolating waters.”®* But without
overruling East, the Court held that prospectively, alandowner could be liable for subsidence caused

by removing groundwater.®> Avoiding the tension in these seemingly inconsistent views of East,

Justice Pope argued convincingly in dissent that the rule of capture was irrelevant to the case and

57 1d. at 801.

% |d. at 800.

% 1d. at 803.

576 S.W.2d 21 (Tex. 1978).
o |d. at 25.

82 1d. at 29-30.
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that the Court had based its decision on “the mistaken belief that the case is governed by the
ownership of ground water.”®® East was about liability for a loss of water, not liability for a loss
from water. In any event, no claim of right to groundwater in place was made or decided.

In City of Sherman v. Public Utility Commission,* a water utility petitioned the PUC to
prohibit the City of Sherman from drilling wells in the utility’s service area to obtain water for the
City’s needs outside the area. The Court concluded that the City’s activities were permitted by East,
which had adopted an “absolute ownership theory regarding groundwater”, to which “[a] corollary
... is the right of the landowner to capture such water.”® The PUC, we held, had no statutory
authority “to regulate groundwater production or adjudicate correlative groundwater rights.”®
Rather, the Legislature had chosen to regulate groundwater use and production through groundwater
districts under the Water Code.®” The issues in the case did not implicate ownership of groundwater
in place.

Finally, in Sipriano v. Great Spring Waters of America, Inc.,”® we revisited the rule of

capture in a factual setting virtually identical to that in East: landowners sued their neighbor for

83 1d. at 31 (Pope, J., dissenting).
6 643 S.W.2d 681 (Tex. 1983).
% 1d. at 686.

% 1d.

7 1d.

% 1 S.W.3d 75 (Tex. 1999).
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pumping so much water (90,000 gallons a day) that their wells were depleted. Once again, we
explained:

The rule of capture answers the question of what remedies, if any, a neighbor has

againstalandowner based on the landowner’s use of the water under the landowner’s

land. Essentially, the rule provides that, absent malice or willful waste, landowners

have the right to take all the water they can capture under their land and do with it

what they please, and they will not be liable to neighbors even if in so doing they

deprive their neighbors of the water’s use.®
The right to capture was not unfettered; it precluded the plaintiffs’ suit but not legislative regulation,
which we expressly recognized and encouraged.” The concern was that with no common law
liability for a landowner’s unlimited pumping, legislators had inadequately provided for the
protection of groundwater supplies.” No issue regarding the ownership of groundwater in place was
involved.

But while the rule of capture does not entail ownership of groundwater in place, neither does
it preclude such ownership. Although we have never discussed this issue with respect to
groundwater, we have done so with respect to oil and gas, to which the rule of capture also applies.

In Stephens County v. Mid-Kansas Oil & Gas Co.,”” Mid-Kansas, the assignee of an oil and gas

lease, argued that its interest in the minerals was not taxable because, by the rule of capture, they

9 1d. at 76.

1d. at 79 (“Today, again, we reiterate that the people have constitutionally empowered the Legislature to act
in the best interest of the State to preserve our natural resources, including water. We see no reason . . . for the
Legislature to feel constrained from taking appropriate steps to protect groundwater. Indeed, we anticipated legislative
involvement in groundwater regulation in East: [‘]In the absence . . . of positive authorized legislation, as between
proprietors of adjoining lands, the law recognizes no correlative rights in respect to underground waters percolating,
oozing, or filtrating through the earth.[’]” (quoting Houst. & T.C. Ry. v. East, 81 S.W. 279, 280 (1904))).

™1d. at 81 (Hecht, J., concurring).

2254 S.\W. 290 (Tex. 1923).
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were “subject to appropriation, without the consent of the owner of the tract, through drainage from
wells on adjacent lands.””® The argument “lack[ed] substantial foundation”, we explained, because
Mid-Kansas could likewise drain oil and gas from adjacent lands.™

Ultimate injury from the net results of drainage, where proper diligence is used is

altogether too conjectural to form the basis for the denial of a right of property in that

which is not only plainly as much realty as any other part of the earth’s contents, but

realty of the highest value to mankind . . . and often worth far more than anything

else on or beneath the surface within the proprietor’s boundaries.”
Ownership of gas in place did not entitle the owner to specific molecules of gas that might move
beneath surface tracts but to volumes that, while they could be diminished through drainage, with
“proper diligence”, could also be replenished through drainage. Recapping our decision years later,
we stated that while the rule of capture, “at first blush, would seem to conflict with the view of
absolute ownership of the minerals in place, . . . it was otherwise decided in [Stephens County].”"

[N]otwithstanding the fact that oil and gas beneath the surface are subject both to

capture and administrative regulation, the fundamental rule of absolute ownership

of the minerals in place is not affected in our state.”’

Most recently, in Coastal Oil & Gas Corp. v. Garza Energy Trust,”® we observed that “the

rule of capture determines title to [natural] gas that drains from property owned by one person onto

1d. at 292.

“1d.

®d.

8 Elliff v. Texon Drilling Co., 210 S.W.2d 558, 561 (Tex. 1948).
d.

7% 268 S.W.3d 1 (Tex. 2008).
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property owned by another. It says nothing about the ownership of gas that has remained in place.””
The same is true of groundwater.
B

We held long ago that oil and gas are owned in place. In Texas Co. v. Daugherty,® the issue
was whether an oil and gas lessee’s interest was subject to ad valorem taxation. If the lessee’s
interest were “a mere franchise or privilege . . . with the usufructuary right . . . to appropriate a
portion of such oil and gas as might be discovered,” then the interest was part of the value of the
land on which the landowner, not the lessee, should be taxed.® But we concluded that the lessee’s
interest was a separate, real interest, “amount[ing] to a defeasible title in fee to the oil and gas in the
ground”.® We recognized that “[b]ecause of the fugitive nature of oil and gas, some courts,
emphasizing the doctrine that they are incapable of absolute ownership until captured and reduced
to possession and analogizing their ownership to that of things ferae naturae,” had held that oil and
gas interests, unlike interests in non-fugacious minerals, were not interests in realty.** We thought
that the rule of capture provided no “substantial ground” for treating the two kinds of interests

differently.®

" 1d. at 14.

80176 S.W. 717 (Tex. 1915).
81d. at 718.

8 1d. at 719.

8 1d.

8 1d. at 719-720.
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The possibility of the escape of the oil and gas from beneath the land before being

finally brought within actual control may be recognized, as may also their

incapability of absolute ownership, in the sense of positive possession, until so

subjected. But nevertheless, while they are in the ground, they constitute a property

interest.®
Notwithstanding the rule of capture, we concluded, a landowner’s “right to the oil and gas beneath
his land is an exclusive and private property right . . . inhering in virtue of his proprietorship of the
land, and of which he may not be deprived without a taking of private property.”®® Ownership of
oil and gas in place is the prevailing rule among the states.®’

Groundwater, like oil and gas, often exists in subterranean reservoirs in which it is fugacious.
Unless the law treats groundwater differently from oil and gas, Daugherty refutes the Authority’s
argument that the rule of capture precludes ownership in place. The Authority contends that the rule
of capture deprives a landowner’s interest in groundwater of two attributes essential to the
ownership of property: a right of possession (i) from which others are excluded® and (ii) which may

be enforced. Because a landowner is not entitled to any specific molecules of groundwater or even

to any specific amount, the Authority argues that the landowner has no interest that entitles him to

8 1d. at 720.

% 1d. at 722; see also Brown v. Humble Qil & Ref. Co., 83 S.W.2d 935, 940 (Tex. 1935) (“The rule in Texas
recognizes the ownership of oil and gas in place . ... Owing to the peculiar characteristics of oil and gas, the foregoing
rule of ownership of oil and gas in place should be considered in connection with the law of capture. This rule gives the
right to produce all of the oil and gas that will flow out of the well on one’s land; and this is a property right. And it is
limited only by the physical possibility of the adjoining landowner diminishing the oil and gas under one’s land by the
exercise of the same right of capture. . .. Both rules are subject to regulation under the police power of a state.”).

8 See HOWARD R. WILLIAMS ET AL., OIL & GAS LAW § 203.3 (2011).
% See College Sav. Bank v. Fla. Prepaid Postsecondary Educ. Expense Bd., 527 U.S. 666, 673 (1999) (“The

hallmark of a protected property interest is the right to exclude others. That is one of the most essential sticks in the
bundle of rights that are commonly characterized as property.”) (internal citations and quotation marks omitted).
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exclude others from taking water below his property and therefore no ownership in place. The
lessee in Daugherty made essentially the same argument, and we rejected it. Furthermore, we later
held that a landowner is entitled to prohibit a well from being drilled on other property but bottomed
in an oil and gas formation under his own — a slant or deviated well.*® Thus, a landowner has a
right to exclude others from groundwater beneath his property, but one that cannot be used to
prevent ordinary drainage.

The Authority argues that groundwater must be treated differently because the law
recognizes correlative rights in oil and gas but not in groundwater. The Authority points to East’s
observation that “the law recognizes no correlative rights in respect to underground waters
percolating . . . through the earth”® but over-reads this statement. As we have explained above, East
did not rule out an action for “malice or wanton conduct”,** including waste.”? Likewise, the rule
of capture does not preclude an action for drainage of oil and gas due to waste, as we held in Elliff
v. Texon Drilling Co.*® More importantly, however, the Court observed in Elliff that “correlative
rights between the various landowners over acommon reservoir of oil or gas” have been recognized

through state regulation of oil and gas production that affords each landowner “the opportunity to

% Hastings Oil Co. v. Tex. Co., 234 S.W.2d 389, 396 (Tex. 1950).

% Hous.& T.C. Ry. v. East, 81 S.W. 279, 280 (Tex. 1904) (quoting Frazier v. Brown, 12 Ohio St. 294, 311
(1861)).

1d. at 282.

% Sipriano v. Great Spring Waters of Am., Inc., 1 S.W.3d 75, 76 (Tex. 1999) (noting that the rule of capture
does not insulate “malice or willful waste” from liability).

%210 S.W.2d 558, 582-583 (Tex. 1949).
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produce his fair share of the recoverable oil and gas beneath his land”.** Similarly, one purpose of
the EAAA’s regulatory provisions is to afford landowners their fair share of the groundwater
beneath their property. In both instances, correlative rights are a creature of regulation rather than
the common law. In 1904, when East was decided, neither groundwater production nor oil and gas
production were regulated, and we indicated that limiting groundwater production might impede
public purposes. The State soon decided that regulation of oil and gas production was essential,
adopting well-spacing regulations in 1919, and it has since determined that the same is true for
groundwater production, as for example, in the EAAA.

The Authority argues that regulation of oil and gas production to determine a landowner’s
fair share is based on the area of land owned and is fundamentally different from regulation of
groundwater production. Itistrue, of course, that the considerations shaping the regulatory schemes
differ markedly. The principal concerns in regulating oil and gas production are to prevent waste
and to provide a landowner a fair opportunity to extract and market the oil and gas beneath the
surface of the property. Groundwater is different in both its source and uses. Unlike oil and gas,
groundwater in an aquifer is often being replenished from the surface, and while it may be sold as
a commodity, its uses vary widely, from irrigation, to industry, to drinking, to recreation.
Groundwater regulation must take into account not only historical usage but future needs, including
the relative importance of various uses, as well as concerns unrelated to use, such as environmental

impacts and subsidence. But as the State tells us in its petition: “While there are some differences

%1d. at 562.

% Brown v. Humble Oil & Ref. Co., 83 S.W.2d 935, 941 (Tex. 1935).
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in the rules governing groundwater and hydrocarbons, at heart both are governed by the same
fundamental principle: each represents a shared resource that must be conserved under the
Constitution.”® In any event, the Authority’s argument is that groundwater cannot be treated like
oil and gas because landowners have no correlative rights, not because their rights are different.
That argument fails.

Finally, the Authority argues that groundwater is so fundamentally different from oil and gas
in nature, use, and value that ownership rights in oil and gas should have no bearing in determining
those in groundwater. Hydrocarbons are minerals; groundwater, at least in some contexts, is not.”’
Groundwater is often a renewable resource, replenished in aquifers like the Edwards Aquifer; is used
not only for drinking but for recreation, agriculture, and the environment; and though life-sustaining,
has historically been valued much below oil and gas. Oil and gas are essentially non-renewable, are
used as a commodity for energy and in manufacturing, and have historically had a market value
higher than groundwater. But not all of these characteristics are fixed. Although today the price
of crude oil is hundreds of times more valuable than the price of municipal water, the price of bottled
water is roughly equivalent to, or in some cases, greater than the price of oil. To differentiate
between groundwater and oil and gas in terms of importance to modern life would be difficult.
Drinking water is essential for life, but fuel for heat and power, at least in this society, is also

indispensable. Again, the issue is not whether there are important differences between groundwater

% State of Texas, Petition for Review at 11.
%" See TEX. NAT. RESOURCES CODE § 53.1631(a) (“Unless otherwise expressly provided by statute, deed, patent,

or other grant from the State of Texas, groundwater shall not be considered a mineral in any past or future reservation
of title or rights to minerals by the State of Texas.”).
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and hydrocarbons; there certainly are. But we see no basis in these differences to conclude that the
common law allows ownership of oil and gas in place but not groundwater.

In Elliff, we restated the law regarding ownership of oil and gas in place:

In our state the landowner is regarded as having absolute title in severalty to the oil

and gas in place beneath his land. The only qualification of that rule of ownership

is that it must be considered in connection with the law of capture and is subject to

police regulations. The oil and gas beneath the soil are considered a part of the

realty. Each owner of land owns separately, distinctly and exclusively all the oil and

gas under his land and is accorded the usual remedies against trespassers who

appropriate the minerals or destroy their market value.”
We now hold that this correctly states the common law regarding the ownership of groundwater in
place.

C

The Legislature appears to share this view of the common law. “The ownership and rights
of the owner of the land, his lessees and assigns, in underground water” were “recognized” in one
provision of the Groundwater Conservation District Act of 1949 (the “GCDA”),* which later
became section 36.002 of the Water Code.’®® That bare recognition of landowners’ rights did not

describe them with specificity, but last year, the Legislature amended section 36.002, to set out its

fuller understanding of the matter:

% 210 S.W.2d 558, 561 (internal citations omitted).

% Act of May 23,1949, 51st Leg., R.S., ch. 306, § 1, 1949 Tex. Gen. Laws 559, 562 (codified as TEX. REv. CIv.
STAT. ANN. art. 7880-3c(D), later codified as TEX. WATER CODE § 52.002).

100 Act of May 29, 1995, 74th Leg., R.S., ch. 933, § 2, 1995 Tex. Gen. Laws 4673, 4680 (adopting TEX. WATER
CobE § 36.002) (“The ownership and rights of the owners of the land and their lessees and assigns in groundwater are
hereby recognized, and nothing in this code shall be construed as depriving or divesting the owners or their lessees and
assigns of the ownership or rights, subject to rules promulgated by a district.”).
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€)] The legislature recognizes that a landowner owns the groundwater
below the surface of the landowner’s land as real property.

(b) The groundwater ownership and rights described by this section:

1) entitle the landowner, including a landowner’s lessees, heirs,
or assigns, to drill for and produce the groundwater below the surface of real
property, subject to Subsection (d), without causing waste or malicious
drainage of other property or negligently causing subsidence, but does not
entitle a landowner, including a landowner’s lessees, heirs, or assigns, to the
right to capture a specific amount of groundwater below the surface of that
landowner’s land; and

2 do not affect the existence of common law defenses or other
defenses to liability under the rule of capture.'®

By ownership of groundwater as real property, the Legislature appears to mean ownership in
place.'®

The State distinguishes its position from the Authority’s. The State argues that landowners
have ownership rights in groundwater but those rights are “too inchoate” to be protected by the
Takings Clause of the Texas Constitution. Groundwater ownership, the State contends, cannot
entitle a landowner to any specific amount of water because its availability in a rechargeable aquifer
is difficult to determine and constantly changing due to climate conditions. In this same vein,
amicus curiae Houston-Galveston Subsidence District argues that while groundwater rights should
be severable from the land and freely transferable, the uncertainties involved in determining

ownership to any amount of water preclude constitutional compensation for a taking. But the State

acknowledges that its argument cannot be pushed to the extreme. Suppose a landowner were

101 TEx, WATER CODE § 36.002(a)-(b).
192 Importantly, the State does not claim to own groundwater.
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prohibited from all access to groundwater. In its brief, the State concedes: “Given that there is a
property interest in groundwater, some manner and degree of groundwater regulation could, under
some facts, effect a compensable taking of property.”*® We agree, but the example demonstrates
the validity of Day’s claim. Groundwater rights are property rights subject to constitutional
protection, whatever difficulties may lie in determining adequate compensation for a taking.

The rest of section 36.002, not quoted here but discussed below, evidences the Legislature’s
understanding of the interplay between groundwater ownership and groundwater regulation, which
forms the backdrop of the issue to which we now turn: whether Day has stated a viable takings
claim.

v

Day alleges that the EAAA’s permitting process has deprived him of his groundwater and
therefore constitutes a taking for which compensation is due under article I, section 17 of the Texas
Constitution. To assess this claim, we begin by surveying the history and current status of
groundwater regulation in Texas in order to place the EAAA in context, and then we turn to its

application.

103 Brief of Petitioner State of Texas at 26.
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104 and floods,'* the people of Texas adopted

In 1917, following a period of severe droughts
article XV1, section 59 of the Texas Constitution, the Conservation Amendment. The Amendment
provides in part: “The conservation and development of all of the natural resources of this State . . .
are each and all hereby declared to be public rights and duties; and the Legislature shall pass all such
laws as may be appropriate thereto.” Thus, the “responsibility for the regulation of natural
resources, including groundwater, rests in the hands of the Legislature.”%®

The Groundwater Conservation District Act of 1949 was the first significant legislation
providing for the conservation and development of groundwater. Efforts to pass a comprehensive,
statewide, groundwater management scheme had repeatedly failed.’” The Act permitted landowners
to petition for creation of a groundwater conservation district to regulate production from an
underground reservoir. The petition was directed to the county commissioners’ court if the district

lay entirely within one county, or to the State Board of Water Engineers if it did not. A district was

required to be approved by voters and was governed by an elected board of directors. The Act, with

19411 re Adjudication of the Water Rights of Upper Guadalupe Segment of Guadalupe River Basin, 642 S.W.2d
438, 447 (Tex. 1982) (“The droughts in 1910 and 1917 prompted the citizens of Texas to adopt the ‘Conservation
Amendment’ to the Texas Constitution, mandating the conservation of public waters.”).

105 See TEX. CONST. art. XVI1, § 59 interp. commentary, at 402 (West 1993) (“Inspired by the terrific floods in
Texas during 1913 and 1914, the citizens began to demand a constructive conservation program and agitated for an
amendment to the constitution which would recognize the state’s duty to prevent floods, or at least to take steps
necessary for the conservation of the state’s natural resources.”).

1% Sipriano v. Great Spring Waters of Am., Inc., 1 S.W.3d 75, 77 (Tex. 1999).

07 Edward P. Woodruff, Jr. & James Peter Williams, Jr., Comment, Texas Groundwater District Act of 1949:
Analysis and Criticism, 30 TEX. L. REV. 862, 865-866 (1952) (“During the past fifteen years, several attempts have been
made in the Legislature to provide the state with comprehensive groundwater legislation. Bills which would have
accomplished this object were introduced in 1937, 1939, 1941, and in 1947. The rejection of each of these proposed
measures made it apparent that if the state were to have any groundwater legislation, some retreat would have to be made
from the ideal of a comprehensive code. As a result of compromises between divergent factions of groundwater users,
the important and controversial Act of 1949 was passed.”).
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many changes, is now chapter 36 of the Water Code. There are currently ninety-six groundwater

districts covering all or parts of 173 counties.'® While districts have broad statutory authority,*®

their activities remain under the local electorate’s supervision.**°

Groundwater conservation districts have little supervision beyond the local level. Each
district must develop a groundwater management plan every five years, which aims to address
pertinent issues such as water supply needs, management goals, and the amount of water estimated
to be used and recharged annually within the district.'** The management plan must be submitted
for approval by the Texas Water Development Board and its implementation is subject to review by

the State Auditor’s Office.'*? Districts are also required to participate in joint planning within

designated groundwater management areas (“GMAs™).*** The regional water planning process was

108 See TEX. WATER DEV. BD., 2012 STATE WATER PLAN 23-24 (available from the Texas Water Development
Board’s website, at http://www.twdb.state.tx.us/publications/state_water_plan/2012/2012_SWP.pdf).

19TEX. WATER CODE § 36.101(a) (“A district may make and enforce rules, including rules limiting groundwater
production based on tract size or the spacing of wells, to provide for conserving, preserving, protecting, and recharging
of the groundwater or of a groundwater reservoir or its subdivisions in order to control subsidence, prevent degradation
of water quality, or prevent waste of groundwater and to carry out the powers and duties provided by this chapter.”).

110 1d. 88§ 36.011-36.0171. Voter approval is often the most significant hurdle, as unwanted taxes and
groundwater regulation lead to opposition to the creation of new districts. See TEX. COMM’N ON ENVTL. QUALITY &
TEX. WATER DEV. BD., PRIORITY GROUNDWATER MANAGEMENT AREAS AND GROUNDWATER CONSERVATION
DISTRICTS, REPORT TO THE 81ST TEXAS LEGISLATURE 37, thl.6 (2009) (listing the failed GCDs since 1989), available
at http://www:.tceq.state.tx.us/assets /public/comm_exec/pubs/sfr/053_06.pdf.

" TEX. WATER CODE 8§ 36.1072(¢), 36.1071.

1121d. 88 36.1072(a), 36.302(c).

3 1d. § 35.002(11).
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created in 1997, and since 2001 it has included all of the major and minor aquifers in the State.'*

Now, sixteen regional groundwater management areas cover the State, with their borders mirroring

116

those of the State’s major aquifers.”™ About 80% of Texas overlies nine major aquifers and twenty

minor aquifers, with the nine major aquifers providing about 97% of the State’s groundwater.**’
Since 1995, groundwater conservation districts within a groundwater management area have been
required to work together.'®

Still, as chapter 36 states, “[g]roundwater conservation districts created as provided by this
chapter are the state’s preferred method of groundwater management through rules developed,
adopted, and promulgated by a district in accordance with the provisions of this chapter.”** Section
36.113 provides that districts must “require a permit for the drilling, equipping, operating, or

completing of wells or for substantially altering the size of wells or well pumps.”*? In acting on

permit requests, a district must consider, among other things, whether “the proposed use of water

14 Act of June 1, 1997, 75th Leg., R.S., ch. 1010, 1997 Tex. Gen. Laws 3610.

115 Act of May 27, 2001, 77th Leg., R.S., ch. 966, § 2.22, 2001 Tex. Gen. Laws 1991, 2003 (codified at TEX.
WATER CODE § 35.004).

116 5ee generally 31 TEX. ADMIN. CoDE § 356(B); TEX. WATER DEV. BD., GROUNDWATER MANAGEMENT
AREAS IN TEXAS (providing a map of the sixteen GMAS), available at http://www.twdb.state.tx.us/mapping/maps/pdf/
GMA%20map%208x11.pdf.

" Ronald Kaiser, Who Owns the Water?: A Primer on Texas Groundwater Law and Spring Flow, TEX. PARKS
& WILDLIFE, July 2005, at 33, available at http://www.tamu.edu/faculty/rakwater/research/tpwd_Water_Article.pdf.

118 Act of May 29, 1995, 79th Leg., R.S., ch. 933, § 5, 1995 Tex. Gen. Laws 4673, 4688 (codified at TEX.
WATER CODE § 36.108).

118 TEx. WATER CODE § 36.0015; cf. Sipriano v. Great Spring Waters of Am., Inc., 1 S.W.3d 75, 81 (Tex. 1999)
(Hecht, J., concurring) (“Actually, such districts are not just the preferred method of groundwater management, they are
the only method presently available.”).

120 TEX. WATER CODE § 36.113(a).
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unreasonably affects existing groundwater and surface water resources or existing permit holders”,
whether “the proposed use of water is dedicated to any beneficial use”, and whether “the proposed
use of water is consistent with the district's approved management plan”.** In issuing permits, a
district must also “manage total groundwater production on a long-term basis to achieve an
applicable desired future condition”, considering estimates of groundwater availability.'**
Districts’ regulatory authority is broad:

In order to minimize as far as practicable the drawdown of the water table or
the reduction of artesian pressure, to control subsidence, to prevent interference
between wells, to prevent degradation of water quality, or to prevent waste, a district
by rule may regulate:

1) the spacing of water wells by:

(A)  requiring all water wells to be spaced a certain distance from
property lines or adjoining wells;

(B)  requiring wells with a certain production capacity, pump size,
or other characteristic related to the construction or operation of and
production from a well to be spaced a certain distance from property lines or
adjoining wells; or

(C)  imposing spacing requirements adopted by the board; and

2 the production of groundwater by:

(A)  setting production limits on wells;

(B)  limiting the amount of water produced based on acreage or
tract size;
(C)  Ilimiting the amount of water that may be produced from a

2L 1d. § 36.113(d)(2)-(4).
1221d. § 36.1132(b)
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defined number of acres assigned to an authorized well site;

(D)  limiting the maximum amount of water that may be produced
on the basis of acre-feet per acre or gallons per minute per well site per acre;

(E)  managed depletion; or

(F)  any combination of the methods listed above in Paragraphs
(A) through (E).**

Section 36.116(b) provides that “[i]Jn promulgating any rules limiting groundwater
production, the district may preserve historic or existing use before the effective date of the rules
to the maximum extent practicable consistent with the district’s management plan . . . and as
provided by Section 36.113.”*** In Guitar Holding Co. v. Hudspeth County Underground Water
Conservation District,'* we rejected the argument that a district’s discretion in preserving “historic
or existing use” was limited to the amount of water permitted. Rather, we said,

the amount of groundwater withdrawn and its purpose are both relevant when

identifying an existing or historic use to be preserved. Indeed, in the context of

regulating the production of groundwater while preserving an existing use, it is
difficult to reconcile how the two might be separated. . . . [B]oth the amount of water

to be used and its purpose are normal terms of a groundwater production permit and

are likewise a part of any permit intended to “preserve historic or existing use.” A

district’s discretion to preserve historic or existing use is accordingly tied both to the

amount and purpose of the prior use.'?

Districts may have different rules; indeed, a district may adopt different rules for different

122 |4, § 36.116(a).
12414, § 36.116(h).
125 263 S.W.3d 910 (Tex. 2004).

126 1d. at 916.
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areas of the district."*” Special legislation, unique to each district, may also grant powers beyond
those provided in chapter 36.'%
B

Although the Edwards Aquifer Authority is a “conservation and reclamation district”**
created under the Conservation Amendment,*® its powers and duties are governed by the EAAA,
not by chapter 36 of the Water Code. The EAAA does not refer to chapter 36. The Authority is
responsible not only for permitting groundwater use but for “protect[ing] terrestrial and aquatic
life”,*** specifically, “species that are designated as threatened or endangered under applicable
federal or state law”.**

As already noted, the EAAA requires the Authority, in issuing permits, to give preference

to “existing users”, considering only the amounts of groundwater put to beneficial use during the

127 TEx. WATER CODE § 36.116(d) (“For better management of the groundwater resources located in a district
or if a district determines that conditions in or use of an aquifer differ substantially from one geographic area of the
district to another, the district may adopt different rules for: (1) each aquifer, subdivision of an aquifer, or geologic strata
located in whole or in part within the boundaries of the district; or (2) each geographic area overlying an aquifer or
subdivision of an aquifer located in whole or in part within the boundaries of the district.”).

128 See, e.g., Act of June 18, 2005, 79th Leg., R.S., ch. 1324, § 1, 2005 Tex. Gen. Laws 4138 (creating the
Corpus Christi Aquifer Storage and Recovery Conservation District); Act of June 17, 2005, 79th Leg., R.S.,ch. 661, 8 1,
2005 Tex. Gen. Laws 1644 (creating the Victoria County Groundwater Conservation District).

12 EAAA § 1.02(a) (“A conservation and reclamation district, to be known as the Edwards Aquifer Authority,
is created .. .."”).

30 1d. § 1.02(b) (“The authority is created under and is essential to accomplish the purposes of Article XVI,
Section 59, of the Texas Constitution.”).

B11d. §1.01.

32 1d. § 1.14(a)(7). The Legislature passed the EAAA, in part, to end federal litigation that sought judicial
regulation of the Edwards Aquifer. See, e.g., Sierra Club v. City of San Antonio, 112 F.3d 789 (5th Cir. 1997) (vacating
preliminary injunction entered pursuant to the Endangered Species Act for lack of a showing of probable success on the
merits following enactment of the EAAA); Edwards Aquifer Auth. v. Bragg, 21 S.W.3d 375, 377 (Tex. App.— San
Antonio 2000), aff’d ,71 S.W.3d 375 (Tex. 2002). Chapter 36 does not mention endangered species.
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twenty-year historical period ending May 31, 1993. The Authority received some 1,100 IRP
applications by the December 30, 1996 filing deadline, claiming 834,244 acre-feet per year, far more
than the 450,000 acre-feet-per-year cap then in place. Approximately 58% of the applications were
for irrigation, 20% for industrial use, 15% for municipal use, and 7% for permit-exempt domestic
and livestock wells.*** The Authority recommended denying 22% of the IRP applications and
reducing the permitted amounts for 71% of the applications granted."** Of the total permitted annual
withdrawal of 563,300 acre-feet, approximately 47% was for irrigation, 13% for industrial use, and
40% for municipal use. Some 35% of the applicants requested review.’** (Day’s contest was the
first one decided.) Currently, the Authority has issued 1,975 permits to the limit of its statutory cap
of 572,000 acre-feet per year.*®

Numerous facial constitutional challenges to the EAAA were asserted in Barshop v. Medina
County Underground Water Conservation District,**” and we rejected them all, concluding that the
EAAA “is a valid exercise of the police power necessary to safeguard the public safety and

welfare.”*® One claim was that the Act’s permitting process, on its face, constituted an

uncompensated taking in violation of article 1, section 17 of the Texas Constitution. The parties

133 See Darcy Alan Frownfelter, Edwards Aquifer Authority, in ESSENTIALS OF TEXAS WATER RESOURCES 364-
365 (Mary K. Sahs ed., 2009).

134 1d. at 365-366.
135 1d. at 366.

138 EAAA § 1.14(c); Edwards Aquifer Authority, Groundwater Permit List, http://www.edwardsaquifer.org/
pweb/PermitList.aspx (last visited Feb. 23, 2012) (authorizing 571,599.500 acre-feet).

137925 S.W.2d 618 (Tex. 1996).

138 1d. at 635.
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differed over whether landowners had a property right in groundwater subject to the constitutional
provision. We explained their positions as follows:

Plaintiffs concede that the State has the right to regulate the use of underground
water, but maintain that they own the water beneath their land and that they have a
vested property right in this water. The State insists that, until the water is actually
reduced to possession, the right is not vested and no taking occurs. Thus, the State
argues that no constitutional taking occurs under the statute for landowners who have
not previously captured water, while Plaintiffs argue that these landowners have had
a constitutional deprivation of property rights. The parties simply fundamentally
disagree on the nature of the property rights affected by this Act.**

Noting that we had “not previously considered the point at which water regulation unconstitutionally
invades the property rights of landowners”, we concluded that that “complex and multi-faceted”
issue was not properly presented by a facial challenge to the Act.**

Assuming without deciding that Plaintiffs possess a vested property right in
the water beneath their land, the State still can take the property for a public use as
long as adequate compensation is provided. The Act expressly provides that the
Legislature “intends that just compensation be paid if implementation of [the Act]
causes a taking of private property or the impairment of a contract in contravention
of the Texas or federal constitution.” Based on this provision in the Act, we must
assume that the Legislature intends to compensate Plaintiffs for any taking that
occurs. As long as compensation is provided, the Act does not violate article I,
section 17.*+

Today we have decided that landowners do have a constitutionally compensable interest in
groundwater, and we come at last to the issue not presented in Barshop: whether the EAAA’S

regulatory scheme has resulted in a taking of that interest.

39 1d. at 625 (citation omitted).
10 1d. at 626.

41 1d. at 630-631 (citation omitted) (quoting EAAA § 1.07).
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C
As we noted in Sheffield Development Co. v. City of Glenn Heights,*** in construing article
I, section 17 of the Texas Constitution, we have generally been guided by the United States Supreme
Court’s construction and application of the similar guarantee provided by the Fifth Amendment to
the United States Constitution and made applicable to the states by the Fourteenth Amendment.*?
We described the foundation principle of federal regulatory takings jurisprudence as follows:

“Government hardly could go on”, wrote Justice Holmes in the first
regulatory takings case in the United States Supreme Court, “if to some extent values
incident to property could not be diminished [by government regulation] without
paying for every such change in the general law.” Yet, he continued, “a strong
public desire to improve the public condition is not enough to warrant achieving the
desire by a shorter cut than the constitutional way of paying for the change.” “The
general rule at least”, he concluded, is “that while property may be regulated to a
certain extent, if regulation goes too far it will be recognized as a taking”, adding,
“this is a question of degree — and therefore cannot be disposed of by general
propositions.” “[T]he question at bottom is upon whom the loss of the changes
desired should fall.”**

The Supreme Court has developed three analytical categories, as summarized in Lingle v.
Chevron U.S.A. Inc.:
Our precedents stake out two categories of regulatory action that generally

will be deemed per se takings for Fifth Amendment purposes. First, where
government requires an owner to suffer a permanent physical invasion of her

142140 S.W.3d 660 (Tex. 2004).

%3 1d. at 669 (“The two guarantees, though comparable, are worded differently. The Texas Constitution
provides that ‘[n]o person’s property shall be taken, damaged or destroyed for or applied to public use without adequate
compensation being made . . ..” The Takings Clause of the Fifth Amendment states: ‘nor shall private property be taken
for public use without just compensation.” . . . [I]t could be argued that the differences in the wording of the two
provisions are significant, [but absent such an argument] we . . . look to federal jurisprudence for guidance, as we have
in the past . . . .” (footnotes omitted)).

14 1d. at 670 (footnotes omitted) (emphasis in original) (quoting Pa. Coal Co. v. Mahon, 260 U.S. 393, 413,
416 (1922)).
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property — however minor — it must provide just compensation. See Loretto v.
Teleprompter Manhattan CATV Corp., [458 U.S. 419] (1982) (state law requiring
landlords to permit cable companies to install cable facilities in apartment buildings
effected a taking). A second categorical rule applies to regulations that completely
deprive an owner of “all economically beneficial us[e]” of her property. [Lucas v.
South Carolina Coastal Council, 505 U.S. 1003, 1019 (1992) (emphasis in original).]

Outside these two relatively narrow categories (and the special context of
land-use exactions . . .), regulatory takings challenges are governed by the standards
set forth in Penn Central Transp. Co. v. New York City, [438 U.S. 104] (1978). The
Courtin Penn Central acknowledged that it had hitherto been “unable to develop any
‘set formula’” for evaluating regulatory takings claims, but identified “several factors
that have particular significance.” [Id., at 124.] Primary among those factors are
“[t]he economic impact of the regulation on the claimant and, particularly, the extent
to which the regulation has interfered with distinct investment-backed expectations.”
Ibid. In addition, the “character of the governmental action” — for instance whether
itamounts to a physical invasion or instead merely affects property interests through
“some public program adjusting the benefits and burdens of economic life to promote
the common good” — may be relevant in discerning whether a taking has occurred.
Ibid. The Penn Central factors — though each has given rise to vexing subsidiary
questions — have served as the principal guidelines for resolving regulatory takings
claims that do not fall within the physical takings or Lucas rules.

Although our regulatory takings jurisprudence cannot be characterized as
unified, these three inquiries (reflected in Loretto, Lucas, and Penn Central) share
acommon touchstone. Each aims to identify regulatory actions that are functionally
equivalent to the classic taking in which government directly appropriates private
property or ousts the owner from his domain. Accordingly, each of these tests
focuses directly upon the severity of the burden that government imposes upon
private property rights.**

We followed this analytical structure in Sheffield, adding that all of the surrounding circumstances

must be considered in applying “a fact-sensitive test of reasonableness”,**® but in the end, “whether

145544 U.S. 528, 538-539 (2005) (citations omitted).

146 Sheffield, 140 S.W.3d at 672 (quoting City of Coll. Station v. Turtle Rock Corp., 680 S.W.2d 802, 804
(Tex.1984) (internal quotation marks omitted).
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the facts are sufficient to constitute a taking is a question of law.”**

The first category — involving a physical invasion of property — does not apply to the
present case. It is an interesting question, and one we need not decide here, whether regulations
depriving a landowner of all access to groundwater — confiscating it, in effect — would fall into
the category. The EAAA does not restrict landowners’ access to as much as 25,000 gallons of
groundwater a day for domestic and livestock use.*® Also, we have held that Day is entitled to a
permit for fourteen acre-feet of water per year for irrigation.

With respect to the second category — for a deprivation of all economically beneficial use
of property — and the first of the three Penn Central factors for the third category — the economic
impact on the claimant — the summary judgment record before us is inconclusive. Day’s permit
will not allow him to irrigate as much as his predecessors, who used well water flowing into the
lake. By making it much more expensive, if not impossible, to raise crops and graze cattle, the
denial of Day’s application certainly appears to have had a significant, negative economic impact
on him, though it may be doubted whether it has denied him all economically beneficial use of his
property.

The second Penn Central factor — the interference with investment-backed expectations —
is somewhat difficult to apply to groundwater regulation under the EAAA. Presumably, Day knew
before he bought the property that the Act had passed the year before and could have determined

from the same investigation he made later that he could not prove much historical use of

Y7 1d. at 673 (quoting Mayhew v. Town of Sunnyvale, 964 S.W.2d 922, 933 (Tex.1998)).

18 EAAA §§ 1.15(b), 1.16(c), 1.33.
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groundwater to obtain a permit. Had all this information demonstrated that his investment in the
property was not justified, one could argue that he had no reasonable expectation with which the
EAAA could interfere. But the government cannot immunize itself from its constitutional duty to
provide adequate compensation for property taken through a regulatory scheme merely by
discouraging investment. While Day should certainly have understood that the Edwards Aquifer
could not supply landowners’ unlimited demands for water, we cannot say that he should necessarily
have expected that his access to groundwater would be severely restricted. We underscore
“necessarily” because there is little in the record to illuminate what his expectations were or
reasonably should have been. Inany event, no single Penn Central factor is determinative; all three
must be evaluated together, as well as any other relevant considerations.

The third Penn Central factor focuses on the nature of the regulation and is not as factually
dependent as the other two. Unquestionably, the State is empowered to regulate groundwater
production. In East, we concluded that there were no correlative rights in groundwater “[i]n the
absence of . . . legislation”,**° suggesting that legislation would be permitted. A few years later, the
Conservation Amendment made groundwater regulation “the responsibility . . . of the
Legislature.”**® Groundwater provides 60% of the 16.1 million acre-feet of water used in Texas each
year.”™ In many areas of the state, and certainly in the Edwards Aquifer, demand exceeds supply.

Regulation is essential to its conservation and use.

149 Hous.& T.C. Ry. v. East, 81 S.W. 279, 280 (Tex. 1904).
%0 Sipriano v. Great Spring Waters of Am., Inc., 1 S.W.3d 75, 77 (Tex. 1999).

151 See TEX. WATER DEV. BD., 2012 STATE WATER PLAN 163.
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As with oil and gas, one purpose of groundwater regulation is to afford each owner of water
in a common, subsurface reservoir a fair share.* Because a reservoir’s supply of oil or gas cannot
generally be replenished, and because oil and gas production is most commonly used solely as a
commodity for sale, land surface area is an important metric in determining an owner’s fair share.
Reasonable regulation aims at allowing an owner to withdraw the volume beneath his property and
sell it. Groundwater is different. Aquifers are often recharged by rainfall, drainage, or other surface
water. The amount of groundwater beneath the surface may increase as well as decrease; any
volume associated with the surface is constantly changing. Groundwater’s many beneficial uses —
for drinking, agriculture, industry, and recreation — often do not involve a sale of water. It value
is realized not only in personal consumption but through crops, products, and diversion.
Groundwater may be used entirely on the land from which it is pumped, or it may be transported for
use or sale elsewhere. Consequently, regulation that affords an owner a fair share of subsurface
water must take into account factors other than surface area.

As explained above, chapter 36 gives groundwater conservation districts the discretion in
regulating production to “preserve historic or existing use”.*** In Guitar Holding, district rules
required that a groundwater permit amount be based on the applicant’s use of water for irrigation

during a specified historical period. Guitar Holding, one of the largest landowners in the county,

152 See Elliff v. Texon Drilling Co. 210 S.W.2d 558, 562 (Tex. 1948) (“[O]ur courts, in decisions involving
well-spacing regulations of our Railroad Commission, have frequently announced the sound view that each landowner
should be afforded the opportunity to produce his fair share of the recoverable oil and gas beneath his land . . . .”).

153 TEXAS WATER CODE § 36.116(b).
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had irrigated only a small part of its land during the period.** When the district’s rules took effect,
the permits Guitar Holding received were limited in amount. Others who had irrigated more
obtained permits for greater amounts. Meanwhile, a market for transporting water for consumption
outside the district had developed, and landowners were turning from irrigation to selling water in
the new market. Guitar Holding complained that the rules preserved only historic amounts, not
historic use, and gave those who had used water for irrigation a perpetual franchise to transport it
for sale. We agreed that “use” under the statute included purpose as well as amount.**®

As we have seen, chapter 36 requires groundwater districts to consider several factors in
permitting groundwater production, among them the proposed use of water, the effect on the supply
and other permittees, a district’s approved management plan.**® By contrast, the EAAA requires
that permit amounts be determined based solely on the amount of beneficial use during the historical
period and the available water supply. Under the EAAA, a landowner may be deprived of all use

of groundwater other than a small amount for domestic or livestock use,*’

merely because he did
not use water during the historical period. The Authority argues that basing permits on historical
use is sound policy because it recognizes the investment landowners have made in developing

groundwater resources. But had the permit limitation been anticipated before the EAAA was

passed, landowners would have been perversely incentivized to pump as much water as possible,

154 Guitar Holding Co. v. Hudspeth Cnty. Underground Water Conservation Dist., 263 S.W.3d 910, 914-915
(Tex. 2008).

%5 1d. at 916.
15 TEX. WATER CODE § 36.113(d)(2)-(4).
157 EAAA 88 1.15(b), 1.16(c), and 1.33.
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even if not put to best use, to preserve the right to do so going forward. Preserving groundwater for
future use has been an important strategy for groundwater rights owners. For example, amicus
curiae Canadian River Municipal Water Authority argues that it has acquired groundwater rights to
protect supplies for municipal use but has not produced them, waiting instead until they become
necessary. The Authority’s policy argument is flawed.

The Authority argues that this use-it-or-lose-it limitation is legally justified by In re
Adjudication of the Water Rights of the Upper Guadalupe Segment of the Guadalupe River Basin.**
There we held that landowners who had not used water from the Upper Guadalupe River during a
five-year historical period could be denied a permit for such water. We had previously upheld the
cancellation of permits for use of river water after ten years’ non-use.”® But riparian rights are

usufructuary, giving an owner only a right of use,*®

not complete ownership. Furthermore, non-use

of groundwater conserves the resource, “whereas[] the non-use of appropriated waters is equivalent

to waste.”'®* To forfeit a landowner’s right to groundwater for non-use would encourage waste.
As already discussed, the Legislature last year amended section 36.002 of the Water Code

to “recognize[] that a landowner owns the groundwater below the surface of the landowner’s land

as real property.” Regarding groundwater regulation, section 36.002 continues:

158 642 S.W.2d 438 (Tex. 1982).

159 Tex. Water Rights Comm’n v. Wright, 464 S.W.2d 642 (Tex. 1971).

180 Guadalupe, 642 S.W.2d at 444 (“It is true that riparians, whose land grants were acquired before July 1,
1895, have a vested right in the use of the non-flood waters, but that vested right is to a usufructory use of what the state

owns. A usufruct has been defined as the right to use, enjoy and receive the profits of property that belongs to another.”).

181 |d. at 445 (quoting Wright, 464 S.W.2d at 647).
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(©) Nothing in this code shall be construed as granting the authority to
deprive or divest a landowner, including a landowner’s lessees, heirs, or assigns,
of the groundwater ownership and rights described by this section.

(d) This section does not:

1) prohibit a district from limiting or prohibiting the drilling of
a well by a landowner for failure or inability to comply with minimum well
spacing or tract size requirements adopted by the district;

(2 affect the ability of a district to regulate groundwater
production as authorized under Section 36.113, 36.116, or 36.122 or
otherwise under this chapter or a special law governing a district; or

3) require that a rule adopted by a district allocate to each
landowner a proportionate share of available groundwater for production
from the aquifer based on the number of acres owned by the landowner.

(e) This section does not affect the ability to regulate groundwater in any
manner authorized [for the Edwards Aquifer Authority, the Harris-Galveston
Subsidence District, and the Fort Bend Subsidence District].

Subsections (c) and (e) appear to be in some tension. Under the EAAA, a landowner can be
prohibited from producing groundwater except for domestic and livestock use. This regulation,
according to subsection (e), is unaffected by the Legislature’s recognition of groundwater ownership
in subsection (a). But subsection (c) abjures all “authority to deprive or divest a landowner . . . of
... groundwater ownership and rights”. If prohibiting all groundwater use except for domestic and
livestock purposes does not divest a landowner of groundwater ownership, then either the
groundwater rights recognized by section 36.002 are extremely limited, or else by “deprive” and
“divest” subsection (c) does not include a taking of property rights for which adequate compensation

is constitutionally guaranteed. We think the latter is true. The EAAA itself states: “The legislature

intends that just compensation be paid if implementation of this article causes a taking of private
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property or the impairment of a contract in contravention of the Texas or federal constitution.”*¢?
The requirement of compensation may make the regulatory scheme more expensive, but it does not
affect the regulations themselves or their goals for groundwater production.

The Legislature has declared that “rules developed, adopted, and promulgated by a district
in accordance with the provisions of [chapter 36]” comprise “the state’s preferred method of
groundwater management”.'®* Chapter 36 allows districts to consider historical use in permitting
groundwater production, but it does not limit consideration to such use.'®* Neither the Authority nor
the State has suggested a reason why the EAAA must be more restrictive in permitting groundwater
use than chapter 36, nor does the Act suggest any justification. But even if there were one, a
landowner cannot be deprived of all beneficial use of the groundwater below his property merely
because he did not use it during an historical period and supply is limited.

In sum, the three Penn Central factors do not support summary judgment for the Authority
and the State. A full development of the record may demonstrate that EAAA regulation is too
restrictive of Day’s groundwater rights and without justification in the overall regulatory scheme.
We therefore agree with the court of appeals that summary judgment against Day’s takings claim

must be reversed.

12 EAAA §1.07.
163 TEX. WATER CODE § 36.0015.

164 See generally id. § 36.116.
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D

The Authority warns that if its groundwater regulation can result in a compensable taking,
the consequences will be nothing short of disastrous. A great majority of landowners in its area, it
contends, cannot show the historical use necessary for a permit, and therefore the potential number
of takings claims is enormous. The Authority worries that the financial burden of such claims could
make regulation impossible, or at least call into question the validity of existing permits. Regulatory
takings litigation is especially burdensome, the Authority notes, because of the uncertainties in
applying the law that increase the expense and risk of liability. And the uncertainties are worse with
groundwater regulation, the Authority contends, because there is no sure basis for determining
permit amounts other than historical use. Moreover, the Authority is concerned that takings
litigation will disrupt the robust market that has developed in its permits and that buyers will be
wary of paying for permits that may later be reduced.

It must be pointed out that the Authority has identified only three takings claims that have
been filed in the more than fifteen years that it has been in operation. While the expense of such
litigation cannot be denied, groundwater regulation need not result in takings liability. The
Legislature’s general approach to such regulation has been to require that all relevant factors be
taken into account. The Legislature can discharge its responsibility under the Conservation
Amendment without triggering the Takings Clause. But the Takings Clause ensures that the
problems of a limited public resource — the water supply — are shared by the public, not foisted
onto a few. We cannot know, of course, the extent to which the Authority’s fears will yet

materialize, but the burden of the Takings Clause on government is no reason to excuse its
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applicability.
Vv
We turn briefly to Day’s other constitutional claims.
Day contends that he was denied procedural due process in the administrative proceedings
before the State Office of Administrative Hearings (“SOAH”). First, he complains that he was not
allowed to challenge the constitutionality of the EAAA. But as a rule, an agency lacks authority to

165 and Day points to no exception for this case. Second, Day complains that

decide such an issue,
his case should have been heard by the Authority’s full board of directors rather than an
administrative law judge. But the Legislature created SOAH “to serve as an independent forum for
the conduct of adjudicative hearings” and “to separate the adjudicative function from the
investigative, prosecutorial, and policymaking functions in the executive branch”.*®® SOAH was

authorized to hear Day’s case,*®’

and Day does not explain how a hearing in an independent forum
violated his constitutional rights. Third, Day complains that an administrative law judge’s statutory
authority to “communicate ex parte with an agency employee who has not participated in a hearing

in the case for the purpose of using the special skills or knowledge of the agency and its staff in

evaluating the evidence*®® violates constitutional guarantees of due process and open courts. The

165 Cent. Power & Light Co. v. Sharp, 960 S.W.2d 617, 618 (Tex. 1997) (per curiam) (“Where, as here, the final
agency order is challenged in the trial court on the ground that the underlying statute is unconstitutional, the agency lacks
the authority to decide that issue.”).

18 TEX. Gov’T CODE § 2003.021(a).

1671d. § 2003.021(b)(4) (“[SOAH] may conduct . . . administrative hearings . . . in matters voluntarily referred
to the office by a governmental entity.”).

168 1. § 2001.061(c).
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authority quoted is an exception to the general statutory rule prohibiting ex parte contacts.'*® We
need not address Day’s argument because he points to no ex parte contacts in this case.

Day argues that the substantial evidence rule deprives him of due process by restricting the
evidence he can present on judicial review of the administrative decision. Day does not identify
evidence he was prevented from presenting in the administrative proceeding that would have
affected the Authority’s decision. The substantial evidence rule does not operate to restrict Day’s
evidence on his takings claim.'”

Day complains that the Authority acted arbitrarily by indicating its preliminary approval of
a 600 acre-feet permit, granting his application for a replacement well, which he drilled at a cost of
$95,000, then limiting his permit to 14 acre feet. But the Authority clearly communicated to Day
that neither decision suggested what its final decision would be.

Finally, Day complains that section 36.066(g) of the Water Code,'”* which authorizes an
award of attorney fees and expenses to a groundwater conservation district that prevails in a suit like

this but not to an opposing party, violates equal protection. Day does not argue that the statute

“‘jeopardizes exercise of a fundamental right or categorizes on the basis of an inherently suspect

169 1d. § 2001.061(a) (“Unless required for the disposition of an ex parte matter authorized by law, a member
or employee of a state agency assigned to render a decision or to make findings of fact and conclusions of law in a
contested case may not directly or indirectly communicate in connection with an issue of fact or law with a state agency,
person, party, or a representative of those entities, except on notice and opportunity for each party to participate.”).

70 See City of Dall. v. Stewart,  SW.3d __,  (Tex. 2012).

L TEx. WATER CODE § 36.066(g) (“If the district prevails in any suit other than a suit in which it voluntarily
intervenes, the district may seek and the court shall grant, in the same action, recovery for attorney’s fees, costs for expert
witnesses, and other costs incurred by the district before the court. The amount of the attorney's fees shall be fixed by
the court.”).
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characteristic,””*"? and thus “the law will be upheld as long as it is rationally related to a legitimate
state interest.”*’® We agree with the court of appeals that the State has a legitimate interest in
“discourag[ing] suits against groundwater districts to protect them from costs and burdens associated
with such suits”, and a cost-shifting statute is rationally related to advancing that interest.'
Accordingly, we conclude that Day’s various constitutional claims, other than his takings

claim, are without merit.

For these reasons, the judgment of the court of appeals is

Affirmed.

Nathan L. Hecht
Justice

Opinion delivered: February 24, 2012

172 Eirst Am. Title Ins. Co. v. Combs, 258 S.W.3d 627, 639 (Tex. 2008) (quoting Nordlinger v. Hahn, 505 U.S.
1, 10 (1992)).

3 1d. at 639.

174 Edwards Aquifer Auth. v. Day, 274 S.W.3d 755 (Tex. App.—San Antonio 2008).
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We have held that reversible error is presumed when a broad-form question submitted to the
jury incorporates multiple theories of liability and one or more of those theories is invalid, Crown
Life Ins. Co. v. Casteel, 22 S.W.3d 378, 388 (Tex. 2000), or when the broad-form question
commingles damage elements that are unsupported by legally sufficient evidence, Harris Cnty. v.
Smith, 96 S.W.3d 230, 233-34 (Tex. 2002). We have not, however, addressed whether that
presumed harm analysis applies to a broad-form submission in a single-theory-of-liability case when
the negligence charge includes both an improper defensive theory of contributory negligence and an

improper inferential rebuttal instruction. For the reasons explained below, we hold that it does not,



and that meaningful appellate review is provided through a traditional harm analysis. Inasmuch as
the court of appeals ruled otherwise, we reverse its judgment and remand the case to that court for
further consideration consistent with this opinion.

I. Background

William R. Young (Ronnie) died of leukemia on March 10, 2005, at the age of fifty-seven.
Prior to his death, Ronnie suffered from several physical ailments, including a rare blood disorder
called polycythemia vera, coronary artery disease, hypertension, and angina. In late 2001, Ronnie
visited Venkateswarlu Thota, M.D., a cardiologist at the North Texas Cardiology Center (NTCC),
complaining of chest pains. After medications failed, Dr. Thota recommended that Ronnie undergo
a coronary angiography—a test using dye and x-rays to observe how blood flows through the
heart—to evaluate Ronnie’s heart condition. Dr. Thota performed the cardiac catheterization
procedure—insertion and threading of a thin tube into the coronary arteries, through which dye is
released into the bloodstream—on the morning of March 4, 2002, at the United Regional Health
Care System in Wichita Falls, Texas. Ronnie was released from the hospital at approximately
2:30 p.m. that afternoon and given routine instructions to call if he experienced any problems.
Ronnie’s wife, Margaret, drove him home after the catheterization procedure.

Later that evening, Ronnie experienced abdominal pain. Ultimately, Ronnie’s condition
worsened, and he fell from his reclining chair around 11:30 p.m. Margaret called 911, and Ronnie
returned by ambulance to the hospital’s emergency room at approximately 1:15 a.m. Dr. Thota’s
partner, Siriam Sudarshan, M.D., saw Ronnie in the emergency room. An abdominal CT scan

showed bleeding from the puncture site—where the needle and catheter were inserted during the



catheterization procedure—at Ronnie’s right external iliac artery, as well as a large hematoma.
Because of those results, Dr. Sudarshan consulted Olyn Walker, M.D., a vascular surgeon in Wichita
Falls, concerning Ronnie’s condition. Soon thereafter, Dr. Walker performed an emergency surgery
to repair a tear in Ronnie’s right external iliac artery, allegedly caused by the catheterization
procedure. During the emergency surgery, Dr. Walker discovered a large hematoma from severe
bleeding in Ronnie’s peritoneal cavity. After repairing the tear in the iliac artery and draining the
retroperitoneal hematoma, the emergency care providers placed Ronnie on a ventilator.

Ronnie remained on the ventilator for several months and required additional procedures to
treat injuries resulting from the severe bleed. Ronnie suffered acute renal failure that required
dialysis, had multiple blood transfusions, underwent a splenectomy, and had his gallbladder removed
because it had turned gangrenous as a result of ischemia—the lack of blood supply—caused from
the bleed. Ronnie ultimately lost his vision in one eye and suffered numerous strokes and blood
clots, all allegedly as a result of the catheterization. Later, Ronnie was transferred from the Wichita
Falls hospital to Baylor University Medical Center in Dallas to receive treatment for various other
ailments. After several months of additional treatment, Ronnie was released from the hospital in
August2002. Nearly three years after the catheterization procedure, Ronnie died of leukemia, which

had developed as a complication of his prolonged struggle with polycythemia vera.



A. The Medical-Malpractice Lawsuit

Following Ronnie’s death, Margaret brought this suit both individually and on behalf of
Ronnie’s estate (collectively, Young) against Dr. Thotaand NTCC (collectively, Dr. Thota).! Young
alleged that Dr. Thota was negligent by: (1) failing to obtain Ronnie’s complete medical history;
(2) failing to heed Ronnie’s underlying medical conditions, which may have exacerbated his risk of
potential complications; (3) failing to properly locate Ronnie’s femoral artery during the
catheterization procedure and lacerating his right iliac artery instead; (4) failing to discover the iliac
artery tear before discharging Ronnie from the hospital; and (5) failing to diagnose and treat the
artery tear. Young sought damages for Ronnie’s pain and suffering and mental anguish, medical
expenses, physical disfigurement, and lost earnings. Additionally, Young sought damages for
Margaret’s loss of consortium and loss of household services.

In his answer, Dr. Thota generally denied all of Young’s claims and, alternatively, claimed
that Ronnie’s injuries were the result of an unavoidable accident, a new and independent cause, or
pre-existing or subsequent medical conditions. Dr. Thota’s answer also contended that Ronnie’s
injuries were partially the result of Ronnie’s own negligence and included a counterclaim against
Young for contribution due to Young’s alleged failure to mitigate his damages.

The case proceeded to a week-long jury trial. At the charge conference, both parties raised
several objections and argued over the proper questions and instructions that the trial court should

submit to the jury. Young’s theory of liability rested on the claim that Dr. Thota breached the

" Young alleged that NTCC was liable for Ronnie’s injuries on the basis of respondeat superior.
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standard of care by puncturing Ronnie’s iliac artery instead of the femoral artery, resulting in the
extensive bleeding and concomitant injuries that Ronnie suffered. In contrast, Dr. Thota’s theory
of the case considered Ronnie’s injury to be the extensive bleed. Accordingly, Dr. Thota alleged that
Ronnie was negligent in failing to return to the hospital at the first sign of pain, which would have
substantially alleviated Ronnie’s resulting health problems. Dr. Thota averred that the negligence,
if any, resulted from the concurrent actions of both parties, which made this a contributory
negligence issue rather than a mitigation-of-damages issue.

At the charge conference, Young objected to the inclusion of the definitions of negligence,
ordinary care, and proximate cause in reference to Ronnie, arguing that contributory negligence was
not supported by the evidence and that any delay on Ronnie’s part in seeking medical treatment was
amitigation-of-damages issue. The trial court overruled Young’s objection and included a question
on Ronnie’s contributory negligence in the charge. Additionally, the trial court overruled Young’s
objections to the inclusion of instructions on new and independent cause and unavoidable accident.
Neither party advised the trial court that the charge might contain a Casteel problem, which arises
when a broad-form charge mixes valid and invalid theories of liability, making it impossible for the
appellate courts to determine if the jury answered the liability question based on an invalid theory,
nor did either party request separate submissions for the negligence of Dr. Thota and Young. See
Casteel, 22 S.W.3d at 388-89. Instead, Young’s objections rested on the argument that there was

no evidence to support the inclusion of the disputed jury charge items in the broad-form question.



The charge included one broad-form submission as to the single theory of
liability—negligence—and additional questions regarding apportionment and calculation of
damages. Question 1 addressed both parties’ liability and stated:

Did the negligence, if any, of those named below, proximately cause the
injury in question, if any?

“Negligence,” when used with respect to the conduct of Venkat Thota, M.D.,
means failure to use ordinary care, that is, failing to do that which a cardiologist of
ordinary prudence would have done under the same or similar circumstances or doing
that which a cardiologist of ordinary prudence would not have done under the same
or similar circumstances.

“Ordinary care,” when used with respect to the conduct of Venkat Thota,
M.D., means that degree of care that a cardiologist of ordinary prudence would use
under the same or similar circumstances.

“Proximate Cause,” when used with respect to the conduct of Venkat Thota,
M.D., means that cause which, in a natural and continuous sequence unbroken by any
new and independent cause, produces an event, and without which cause such event
would not have occurred. In order to be a proximate cause, the act or omission
complained of must be such that a cardiologist using ordinary care would have
foreseen that the event, or some similar event, might reasonably result therefrom.
There may be more than one proximate cause of an event.

“New and independent cause,” when used with respect to the conduct of
Venkat Thota, M.D., means the act or omission of a separate and independent
agency, not reasonably foreseeable by a cardiologist exercising ordinary care, that
destroys the causal connection, if any, between the act or omission inquired about
and the injury in question and thereby becomes the immediate cause of such injury.

“Negligence,” when used with respect to the conduct of [Ronnie] Young
means failure to use ordinary care, that is, failing to do that which a person of
ordinary prudence would have done under the same or similar circumstances or doing
that which a person of ordinary prudence would not have done under the same or
similar circumstances.



“Ordinary care,” when used with respect to the conduct of [Ronnie] Young
means that degree of care that a person of ordinary prudence would use under the
same or similar circumstances.

“Proximate cause,” when used with respect to the conduct of [Ronnie] Young
means that cause which, in a natural and continuous sequence, produces an event,
and without which cause such event would not have occurred. In order to be a
proximate cause, the act or omission complained of must be such that a person using
ordinary care would have foreseen that the event, or some similar event, might
reasonably result therefrom. There may be more than one proximate cause of an
event.

Aninjury may be an “unavoidable accident,” that is, an event not proximately
caused by the negligence of any party to it.

Answer “Yes” or “No”.
Venkat Thota, M.D.:
[Ronnie] Young:

If you have answered “Yes” to Question 1 for both of those named in
Question 1, then answer Question 2. Otherwise do not answer Question 2.

If you have answered “Yes” to Question 1 only as to Mr. Young, then do not
answer Questions 2, 3, or 4.

If you have answered “Yes” to Question 1 only as to Dr. Thota, then answer
Questions 3 and 4.

Question 2 conditionally asked about Dr. Thota’s and Ronnie’s comparative negligence, and
Questions 3 and 4 concerned the amount of damages owed for Ronnie’s and Margaret’s injuries.
The jury answered Question 1 with a “No” as to Dr. Thota’s negligence and a “Yes” as to
Ronnie’s negligence. On July 18, 2005, the trial court entered final judgment that Young take
nothing. Young filed a motion for new trial, arguing that the trial court had erred in overruling

Young’s objections to the jury charge and that the jury’s findings were against the great weight and



preponderance of the evidence or based on insufficient evidence. The trial court denied Young’s
motion for new trial, and Young timely appealed.
B. Appellate Court Proceedings

On appeal, Young raised the same issues presented in the motion for new trial. Specifically,
Young challenged the trial court’s judgment for the following reasons: (1) the jury’s finding of no
negligence as to Dr. Thota was against the great weight and preponderance of the evidence and was
manifestly unjust and/or the opposite answer was conclusively proven as a matter of law; (2) the
evidence was insufficient to support the jury’s findings as to Ronnie’s contributory negligence, and
the trial court erred by overruling Young’s objection to the inclusion of contributory negligence in
the jury charge; and (3) the trial court erred in overruling Young’s objections and submitting jury
instructions on unavoidable accident and new and independent cause.

The court of appeals held that the trial court’s inclusion of the question on Ronnie’s
contributory negligence and the new and independent cause instruction in the jury charge was an
abuse of discretion and constituted harmful error; accordingly, it reversed the trial court’s judgment
and remanded the case for a new trial. 271 S.W.3d 822, 841 (Tex. App.—Fort Worth 2008, pet.
granted). The appellate court found that the “injury in question” was the tear in Ronnie’s iliac artery
and, contrary to Dr. Thota’s arguments, not the extensive bleed. /d. at 834-35. The court of appeals
compared the parties’ theories of liability and concluded that Dr. Thota’s premise for Ronnie’s
contributory negligence was “based upon Ronnie’s alleged negligence occurring affer the tear, not
Ronnie’s negligence in causing the tear.” Id. at 833. The court recognized that contributory

negligence must have a causal connection with the original accident, while a failure to mitigate



damages “arises from an injured party’s duty to act reasonably in reducing his damages.” Id. (citing
Hygeia Dairy Co. v. Gonzalez, 994 S.W.2d 220, 226 (Tex. App.—San Antonio 1999, no pet.)).
Because it found that Dr. Thota’s theory pointed only to Young’s “subsequent negligence that might
have increased his damages as opposed to Dr. Thota’s original negligence,” the court concluded “that
Ronnie’s negligence, if any, only increased the damages he suffered after the catheterization or tear,
as opposed to causing the ‘injury,” ‘accident,’ or ‘occurrence’ itself.” Id.

The appellate court then considered whether the disputed inferential rebuttal instructions on
new and independent cause and unavoidable accident were proper. Id. at 836-39. Finding that Dr.
Thota presented some evidence that the tear in Ronnie’s artery could have been a natural result of
Ronnie’s then-existing illnesses or an unexpected catastrophe, the court of appeals held that the trial
court did not abuse its discretion in submitting the unavoidable accident instruction.” Id. at 837. The
court concluded that Ronnie’s massive bleed and resulting injuries were foreseeable risks in the
catheterization procedure and held that the trial court abused its discretion by submitting the new and
independent cause instruction in connection with Dr. Thota’s negligence. Id. at 838.

After holding that the trial court erred in submitting the question of Ronnie’s contributory
negligence and the new and independent cause instruction as to Dr. Thota, the court of appeals
considered which level of harm analysis applied. Id. at 839. The court, sua sponte, held that
Young’s objections to these specific aspects of the charge invoked Casteel’s presumed harm analysis

because the improperly submitted broad-form question commingled valid and invalid theories of

% In this Court, the parties do not contest the court of appeals’ holding as to the unavoidable accident instruction.
Therefore, our opinion focuses solely on the disputed charge issues concerning the inclusion of Ronnie’s contributory
negligence and the instruction on new and independent cause.
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liability. Id. at 836 (citing Casteel, 22 S.W.3d at 388-89).” The court acknowledged our opinion
in Bed, Bath & Beyond, Inc. v. Urista, 211 S.W.3d 753 (2006), which held that Casteel’s presumed
harm analysis does not apply to broad-form questions based on a single theory of liability that are
submitted with improper inferential rebuttal instructions, id. at 757, but distinguished Young’s
situation because “the jury was not only given an erroneous defensive instruction on new and
independent cause that benefitted only Dr. Thota but also an erroneous jury question on
liability—Ronnie’s contributory negligence—a theory not supported by the evidence.” 271 S.W.3d
at 839. Concluding that Casteel’s presumed harm analysis applied, the court of appeals reasoned:

We simply cannot determine, on this evidence, whether the jury properly found Dr.

Thota not negligent, properly found that his negligence was excused based upon the

unavoidable accident instruction, or improperly found that his negligence was

excused based upon the new and independent cause instruction alone or combined
with its improper finding of Ronnie’s negligence.

3 As mentioned by Young’s counsel at oral argument, at least one other appellate court has followed this
approach and held that a broad-form charge that includes separate blanks for multiple parties’ fault, under a single theory
of liability, presents a Casteel issue. See Blockv. Mora, 314 S.W.3d 440, 450 (Tex. App.—Amarillo 2009, pet. dism’d
by agr.). In Block, Question 1 of the jury charge asked: “Did the negligence, if any, of those named below proximately
cause the injuries, if any, to [the plaintiff]?” Id. at 444. Question 1 included two separate answer blanks next to the
names of the plaintiff and the defendant. /d. The jury answered “Yes” to the plaintiff’s negligence and “No” to the
defendant’s negligence. /d. On appeal, the plaintiff complained that the evidence supported judgment in his favor
because the defendant’s negligence was established as a matter of law. Id. The plaintiff also alleged that there was no
evidence of his contributory negligence nor any evidence that he had proximately caused the accident or his injuries, and
he claimed that the trial court erred in submitting his negligence to the jury. Id. On appeal, the court of appeals held
that it was error to submit the invalid theory of the plaintiff’s contributory negligence to the jury. Id. at 450. Like the
court of appeals in Thota, the Block court held that because “the trial court submitted two competing theories of liability
within one broad-form liability question that asked whether the negligence of the two parties involved in the accident
caused the plaintiff’s injuries,” it could not “determine whether the jury truly found that [the defendant] was not negligent
in causing the accident or [that the plaintiff] was solely negligent in causing his injuries (both of which findings would
be against the great weight and preponderance of the evidence).” Id. The court cited to Casteel’s presumed harm
analysis, but held, under the traditional harmless error analysis that the charge error “likely caused the rendition of an
improper judgment.” Id.; see TEX. R. App. P. 44.1.
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Id. Specifically, the court held that the charge commingled Dr. Thota’s improper theory of liability
(the extensive bleeding) with Young’s proper theory of liability (the torn artery) and, consequently,
prevented the appellate court “from being able to determine whether the jury’s finding of no liability
as to Dr. Thota was a finding of no negligence on his part, an erroneous finding of contributory
negligence on Ronnie’s part, or an erroneous finding of new and independent cause.” Id. at 841.
The court concluded: “Because these instructions likely caused rendition of an improper judgment
or, at least, prevented [Young] from properly presenting her case on appeal, we conclude that such
error was harmful.” Id.
C. Dr. Thota’s Petition for Review
Dr. Thota petitioned our Court for review, and we granted his petition on rehearing.

54 Tex. Sup. Ct. J. 682 (Mar. 18,2011). Dr. Thota argues that the court of appeals erred in holding
that the trial court’s inclusion of Ronnie’s contributory negligence and the inferential rebuttal
instruction constituted an abuse of discretion. Dr. Thota claims that even if there were error in the
jury charge, it was harmless, and Casteel’s presumed harm analysis does not apply. Furthermore,
Dr. Thota claims that the court of appeals improperly reversed the trial court’s judgment based on
unassigned error because Young neither raised a Casteel issue before the court of appeals nor made
a timely or specific objection before the trial court to assert that the submission of Young’s
contributory negligence or the inferential rebuttal instruction would improperly commingle valid and
invalid theories of liability and, therefore, prevent the appellate court from conducting a meaningful
appellate review. Finally, Dr. Thota claims that the appellate court misapplied our holding in Elbaor

v. Smith, 845 S.W.2d 240 (Tex. 1992), by holding that the trial court abused its discretion by
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submitting a question on Ronnie’s contributory negligence instead of an instruction on Ronnie’s duty
to mitigate his damages.

Y oung counters that the trial court’s submission of Ronnie’s contributory negligence and the
inferential rebuttal instruction on new and independent cause was an abuse of discretion. According
to Young, the court of appeals correctly interpreted E/baor because Ronnie could not have been
negligent in causing the tear to his iliac artery and any fault on Ronnie’s part should have been
submitted only through an instruction on Ronnie’s failure to mitigate his damages. See Elbaor, 845
S.W.2d at 244-45. Young asserts that Casteel’s presumed harm analysis applies because the
submitted jury charge was based on one valid and one invalid theory of liability, which obviously
confused the jury to such a degree that an appellate court cannot determine whether the jury based
its decision on the valid or invalid theory. Young claims that direct mention of Casteel to the trial
court was not required to preserve the Casteel error, and Young’s timely and specific no-evidence
objections to the charge errors were sufficient to inform the trial court of the Casteel problem.
Alternatively, Young claims that the trial court’s judgment must be reversed even under the
traditional harmless error analysis.

II. Harm Analysis

Assuming, but not deciding, that it was error for the trial court to submit the question on
Ronnie’s contributory negligence and the instruction on new and independent cause, we consider
whether these charge issues constituted harmful error. See, e.g., TEX. R. App. P. 61.1; Urista, 211
S.W.3d at 756. We first address whether the court of appeals correctly applied Casteel’s presumed

harm analysis to the contested jury charge. We hold that it did not. For reasons stated below, we
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further hold that even if the submission of the contested charge issues were an abuse of discretion,
a review of the entire record provides no clear indication that the contested charge issues probably
caused the rendition of an improper judgment and, therefore, we must conclude that the trial court’s
submission was harmless. See TEX. R. App. P. 44.1(a), 61.1(a).
A. General Law

“Wereview a trial court’s decision to submit or refuse a particular instruction under an abuse
of discretion standard of review.” Inre V.L.K.,24 S.W.3d 338, 341 (Tex. 2000). The trial court has
considerable discretion to determine proper jury instructions, and “[i]f an instruction might aid the
jury in answering the issues presented to them, or if there is any support in the evidence for an
instruction, the instruction is proper.” La.-Pac. Corp. v. Knighten, 976 S.W.2d 674, 676
(Tex. 1998). “An instruction is proper if it (1) assists the jury, (2) accurately states the law, and
(3) finds support in the pleadings and evidence.” Columbia Rio Grande Healthcare, L.P.v. Hawley,
284 S.W.3d 851, 855-56 (Tex. 2009). An appellate court will not reverse a judgment for a charge
error unless that error was harmful because it “probably caused the rendition of an improper
judgment” or “probably prevented the petitioner from properly presenting the case to the appellate
courts.” TEX.R. App. P. 61.1; see TEX. R. APP. P. 44.1(a).* “Charge error is generally considered

harmful if it relates to a contested, critical issue.” Hawley, 284 S.W.3d at 856; see also Quantum

* Rule 61.1 is the Supreme Court version of the harmful error rule. See TEX. R. APp. P.61.1. Similarly, the
appellate court provision, Rule 44.1(a), states:
No judgment may be reversed on appeal on the ground that the trial court made an error of law unless
the court of appeals concludes that the error complained of: (1) probably caused the rendition of an
improper judgment; or (2) probably prevented the appellant from properly presenting the case to the
court of appeals.
TEX.R. Aprp. P. 44.1(a).
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Chem. Corp. v. Toennies, 47 S.W.3d 473, 480 (Tex. 2001) (“An improper instruction is especially
likely to cause an unfair trial when the trial is contested and the evidence sharply conflicting . . ..”)
B. Casteel and Its Progeny

Casteel involved a dispute between an insurance agent and the insurer. 22 S.W.3d at 381.
In Casteel, the trial court submitted a single broad-form question on the issue of the insurer’s liability
to the agent, which included thirteen independent grounds for liability. /d. at 387. We determined
that five of the thirteen independent grounds for liability did not apply and held that the trial court
erred by submitting the invalid grounds for liability in the charge. /d. We then considered whether
the charge error was harmful. /d. Because the single broad-form charge mixed valid and invalid
theories of liability, we held that the charge error constituted harmful error, explaining:

It is fundamental to our system of justice that parties have the right to be judged by

a jury properly instructed in the law. Yet, when a jury bases a finding of liability on

a single broad-form question that commingles invalid theories of liability with valid

theories, the appellate court is often unable to determine the effect of this error. The

best the court can do is determine that some evidence could have supported the jury’s

conclusion on a legally valid theory. To hold this error harmless would allow a

defendant to be held liable without a judicial determination that a factfinder actually

found that the defendant should be held liable on proper, legal grounds.
Id. at 388. Therefore, we held: “When a single broad-form liability question erroneously
commingles valid and invalid liability theories and the appellant’s objection is timely and specific,
the error is harmful when it cannot be determined whether the improperly submitted theories formed
the sole basis for the jury’s finding.” Id. at 389.

Following Casteel, we have clarified the extent of its presumed harm analysis on several

occasions. See Urista, 211 S.W.3d 753; Romero v. KPH Consolidated, Inc., 166 S.W.3d 212 (Tex.
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2006); Harris Cnty., 96 S.W.3d 230. In Harris County, we extended Casteel’s presumed harm
analysis to a broad-form question that commingled valid and invalid elements of damages for which
there was no evidence. 96 S.W.3d at 233-34. In Romero, we applied Casteel’s presumed harm
analysis to a single broad-form proportionate responsibility question that included a factually-
unsupported malicious credentialing claim. 166 S.W.3d at 227-28 (noting that “unless the appellate
court is ‘reasonably certain that the jury was not significantly influenced by issues erroneously
submitted to it,” the error is reversible” (citations omitted)). Later, in Urista, we declined to extend
Casteel’s presumed harm analysis to the trial court’s submission of an erroneous inferential rebuttal
instruction. 211 S.W.3d at 756-57. In Urista, we explained:

We specifically limited our holdings in Casteel and Harris County to
submission of a broad-form question incorporating multiple theories of liability or
multiple damage elements. We have never extended a presumed harm rule to
istructions on defensive theories such as unavoidable accident, and we decline to
do so now. ... When, as here, the broad-form questions submitted a single liability
theory (negligence) to the jury, Casteel’s multiple-liability-theory analysis does not
apply. Moreover, when a defensive theory is submitted through an inferential
rebuttal instruction, Casteel’s solution of departing from broad-form submission and
instead employing granulated submission cannot apply. Unlike alternate theories of
liability and damage elements, inferential rebuttal issues cannot be submitted in the
jury charge as separate questions and instead must be presented through jury
instructions. Therefore, although harm can be presumed when meaningful appellate
review is precluded because valid and invalid liability theories or damage elements
are commingled, we are not persuaded that harm must likewise be presumed when
proper jury questions are submitted along with improper inferential rebuttal
instructions.

Id. (citations omitted). Cf. Hawley, 284 S.W.3d at 865 (applying Rule 61.1(b) in a non-Casteel
context where the trial court omitted the defendant’s proposed instruction in a single-theory-of-

liability case, thereby allowing the jury to potentially find the defendant liable on an invalid basis).
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Because we held that Casteel’s presumed harm analysis did not apply to the inferential rebuttal
question in Urista, we applied the traditional harmless error analysis, which considers whether the
instruction “probably caused the rendition of an improper judgment.” 211 S.W.3d at 757;
see TEX.R. App. P. 61.1(a); see also Reinhart v. Young, 906 S.W.2d 471, 473 (Tex. 1995) (“Error
in the jury charge is reversible only if, in the light of the entire record, it was reasonably calculated
to and probably did cause the rendition of an improper judgment.”). After reviewing the entire
record, we concluded in Urista that there was some evidence the plaintiff failed to meet his burden
of proof and therefore held that the unavoidable accident instruction did not probably cause the jury
to render an improper verdict. 211 S.W.3d at 758-59.

Notwithstanding Casteel’s presumed harm analysis in situations that erroneously commingle
valid and invalid theories of liability, we have repeatedly reaffirmed our longstanding, fundamental
commitment to broad-form submission. See, e.g., Harris Cnty., 96 S.W.3d at 235-36. We first
expressed our preference for broad-form practice in 1973 and, after issuing multiple opinions in
which we supported broad-form submission, we modified Rule 277 of the Texas Rules of Civil
Procedure in 1988 to more expressly mandate the use of broad-form submission. See id.; see also
Lemoz v. Montez, 680 S.W.2d 798, 801 (Tex. 1984) (explaining our progression from separate,
granulated charge issues to the broad-form charge). See generally William G. “Bud” Arnot, Il &
David Fowler Johnson, Current Trends in Texas Charge Practice: Preservation of Error and
Broad-Form Use, 38 ST. MARY’s L.J. 371, 41640 (2007) (providing a more detailed history of
Texas jury charge practice); William L. Davis, Tools of Submission: The Weakening Broad-Form

“Mandate” in Texas and the Roles of Jury and Judge, 24 REV. LITIG. 57 (2005) (same). Since 1988,
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Rule 277 has stated, in pertinent part: “In all jury cases the court shall, whenever feasible, submit the
cause upon broad-form questions.” TEX. R. C1v.P. 277. Casteel and its progeny denote situations
where broad-form submission may be unfeasible. See, e.g., Casteel, 22 S.W.3d at 389. But
“whenever feasible,” broad-form submission should be the norm. See TEx.R. Civ.P. 277; Harris
Cnty., 96 S.W.3d at 235-36; see also Tex. Dep’t of Human Servs. v. E.B., 802 S.W.2d 647, 649
(Tex. 1990) (interpreting “whenever feasible” to mandate broad-form submission “in any or every
instance in which it is capable of being accomplished”).
C. Preservation of Error

We first address Dr. Thota’s argument that the court of appeals improperly reversed the
judgment of the trial court based on unassigned and unpreserved error. Our procedural rules govern
the preservation requirements for raising a jury charge complaint on appeal and require the
complaining party to make an objection before the trial court. TEX. R. Civ.P. 274; TEX. R. App. P.
33.1. Rule 274 requires that an objecting party “must point out distinctly the objectionable matter
and the grounds of the objection,” and states that “[a]ny complaint as to a question, definition, or
instruction, on account of any defect, omission, or fault in pleading, is waived unless specifically
included in the objections.” Tex. R. Civ. P. 274. Additionally, to preserve error for appellate
review, the rules generally require the complaining party to (1) make a timely objection to the trial
court that “state[s] the grounds for the ruling that the complaining party [seeks] from the trial court
with sufficient specificity to make the trial court aware of the complaint, unless the specific grounds
were apparent from the context,” and (2) obtain a ruling. TEX.R. App. P. 33.1. As we stated twenty

years ago, the procedural requirements for determining whether a party has preserved error in the
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jury charge are explained by one basic test: “whether the party made the trial court aware of the
complaint, timely and plainly, and obtained a ruling.” State Dep’t of Highways v. Payne,
838 S.W.2d 235, 241 (Tex. 1992).

Although Young made a timely and specific objection at the charge conference to the
inclusion of the question on Ronnie’s contributory negligence and the instruction on new and
independent cause, Dr. Thota argues that because Young failed to specifically state that these charge
issues raised a Casteel problem or notify either the trial or appellate court that the charge would
prevent Young from obtaining meaningful appellate review, Young waived the right to invoke
Casteel and the court of appeals improperly reversed the trial court on unassigned error. In essence,
Dr. Thota argues that because Young did not cite Casteel or specifically object to the form of the
charge question, Young waived any benefit of the presumed harm analysis.

Contrary to Dr. Thota’s narrow and technical interpretation of our preservation of error
requirements, we have never held that a no-evidence objection in this context is insufficient to
preserve a broad-form complaint on appeal. See, e.g., Romero, 166 S.W.3d at 229; Harris Cnty.,
96 S.W.3d at 236; Casteel, 22 S.W.3d at 387, 389. Moreover, we have long favored a common
sense application of our procedural rules that serves the purpose of the rules, rather than a technical
application that rigidly promotes form over substance. See Alaniz v. Jones & Neuse, Inc.,
907 S.W.2d 450,451-52 (Tex. 1995) (per curiam) (citing Payne, 838 S.W.2d at 241) (“While Payne
does not revise the requirements of the rules of procedure regarding the jury charge, it does mandate
that those requirements be applied in a common sense manner to serve the purposes of the rules,

rather than in a technical manner which defeats them.”).
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In addition, Dr. Thota’s reliance on our opinions in In re A.V., 113 S.W.3d 355, 362 (Tex.
2003),and Inre B.L.D., 113 S.W.3d 340, 349-50 (Tex. 2003), to support his contention that Young
failed to preserve any complaint regarding the charge’s broad-form submission is misplaced.
Although in those cases we did hold that complaints of harmful charge error were not preserved,
those cases are distinguishable from this case because in both 4. V. and B.L.D., the complaining party
raised no objections to items included in the broad-form charge. See A.V., 113 S.W.3d at 357;
B.L.D., 113 S.W.3d at 349. Moreover, the charge complaint at issue in those parental-rights-
termination cases was that separate statutory grounds for terminating the parents’ parental rights
should not have been submitted within a single broad-form question. See 4.V., 113 S.W.3d at 357;
B.L.D., 113 S.W.3d at 349. The basis for the parents’ complaints was not that the charge should not
include the termination grounds at all, but that it was error for the trial court to submit them in a
broad-form question. See A.V., 113 S.W.3d at 357; B.L.D., 113 S.W.3d at 349. In those
circumstances, it was necessary for the complaining party to make a specific objection to the form
of the charge to put the trial court on notice of the alleged error and afford the court an opportunity
to correct the error. See A.V., 113 S.W.3d at 363 (holding that the parent failed to preserve the issue
for appellate review because he did not make “a specific objection to the charge to put [the] trial
court on notice to submit a granulated question to the jury”); B.L.D., 113 S.W.3d at 349; Tex. R.
Aprp.P. 33.1. Cf. Keetch v. Kroger Co., 845 S.W.2d 262, 267 (Tex. 1992) (stating that “[e]rror in
the charge must be preserved by distinctly designating the error and the grounds for the objection”
and holding that error was not preserved when the complaint of the trial court’s failure to submit in

broad form was first raised in this Court). In this case, a separate objection to the form of the charge

19



question was not necessary to inform the trial court of Young’s complaint—that the inclusion of
Ronnie’s contributory negligence and the instruction on new and independent cause should not be
submitted to the jury. A granulated submission would have cured the alleged charge defect in A. V.
and B.L.D., but here, even if the trial court submitted the issue of Ronnie’s contributory negligence
in a separate question, this would not have cured Young’s no-evidence objection.

In every case in which we have considered Casteel’s presumed harm analysis, including
Casteel itself, we have emphasized the need for the complaining party to make a timely and specific
objection to preserve complaints of error in broad-form submission. See, e.g., Casteel, 22 S.W.3d
at 387—89; Romero, 166 S.W.3d at 229. As we stated in Harris County, under our preservation
rules: “A timely objection, plainly informing the court that a specific element . . . should not be
included in a broad-form question because there is no evidence to support its submission, therefore
preserves the error for appellate review.” 96 S.W.3d at 236 (emphasis added). Again in A.V. and
B.L.D., we quoted that statement from Harris County and held that without some objection to the
charge, claiming the submitted theory had no evidentiary support, or an objection to the form of the
charge, any complaint of charge error was not preserved for review by the court of appeals. See 4.V,
113 S.W.3d at 362—-63; B.L.D., 113 S.W.3d at 349-50. In contrastto 4.V. and B.L.D., Young made
a specific and timely no-evidence objection to the charge question on Ronnie’s contributory
negligence and also specifically objected to the disputed instruction on new and independent cause.
In addition to Young’s timely and specific objections at the charge conference, Young submitted a
proposed charge to the trial court, which omitted any inclusion of Ronnie’s contributory negligence

and the new and independent cause instruction and presented the charge according to Young’s theory
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of the case. This was sufficient to place the trial court on notice that Young believed the evidence
did not support an inclusion of Ronnie’s contributory negligence or instruction on new and
independent cause, and our procedural rules require nothing more.

By making timely and specific objections that there was no evidence to support the disputed
items submitted in the broad-form charge and raising these issues for the court of appeals to
consider, Young properly preserved these issues for appellate review; Young did not have to cite or
reference Casteel specifically to preserve the right for the appellate court to apply the presumed harm
analysis, if applicable, to the disputed charge issues. See, e.g., Harris Cnty., 96 S.W.3d at 236;
Casteel, 22 S.W.3d at 387-88, 390. Cf. Pat Baker Co., Inc. v. Wilson, 971 S.W.2d 447, 450 (Tex.
1998) (per curiam) (“It is axiomatic that an appellate court cannot reverse a trial court’s judgment
absent properly assigned error.”). With the charge issues properly preserved and contested on
appeal, an appellate court reviews the basis of the complaints and reverses only if the alleged charge
errors were harmful. TEx. R. App. P. 44.1(a), 61.1. Because Young properly preserved error as to
the disputed charge issues, we must consider whether the appellate court properly applied the correct
harm analysis. See Urista, 211 S.W.3d at 757.

D. Application of Harm Analysis Law

Young alleges, and the court of appeals agreed, that the trial court erred by submitting a jury
question on Dr. Thota’s theory of the case—Ronnie’s contributory negligence. Even if Young is
correct, Casteel’s presumed harm analysis does not apply because the separate answer blanks allow
us to determine whether the jury found Dr. Thota negligent. Unlike Casteel, which involved thirteen

independent grounds for liability with one answer blank for the defendant’s liability, here, the charge
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provided two separate blanks for the jury to answer the single-theory-of-liability question.
See Casteel, 22 S.W.3d at 387. The charge mirrors the Texas Pattern Jury Charges’s longstanding
use of separate blanks when multiple parties’ negligence are in issue. See Comm. On Pattern Jury
Charges, State Bar of Tex., Texas Pattern Jury Charges: General Negligence & Intentional Personal
Torts PIC 4.1 (2010). The only theory of liability asserted against Dr. Thota was negligence, and
the jury’s findings on that theory are clear: Dr. Thota was not negligent. We hold that this charge
question simply does not raise a Casteel issue, and the court of appeals erred in applying Casteel’s
presumed harm analysis.

Additionally, we hold that the new and independent cause instruction fails to present a
Casteel situation. See Urista,211 S.W.3d at 756-57. In concluding that the new and independent
cause instruction constituted harmful error, the appellate court reasoned:

Here, however, the jury was not only given an erroneous defensive instruction
on new and independent cause that benefitted only Dr. Thota but also an erroneous
jury question on liability—Ronnie’s contributory negligence—a theory not supported
by the evidence. So, we should not be limited to Urista’s traditional harm analysis
when trying to determine the impact of the improperly submitted instruction on new
and independent cause when combined with the improperly submitted question of
Ronnie’s contributory negligence. We simply cannot determine, on this evidence,
whether the jury properly found Dr. Thota not negligent, properly found that his
negligence was excused based upon the unavoidable accident instruction, or
improperly found that his negligence was excused based upon the new and
independent cause instruction alone or combined with its improper finding of
Ronnie’s negligence.

271 S.W.3d at 839. And in response to the dissent, the majority added:
It is the combination of these two incorrect theories that prevents us from being able
to determine whether the jury’s finding of no liability as to Dr. Thota was a finding

of no negligence on his part, an erroneous finding of contributory negligence on
Ronnie’s part, or an erroneous finding of new and independent cause.
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Importantly, we are not trying to extend Casteel’s presumed harm analysis to
defensive theories; we are applying it to a single broad-form question that
erroneously includes two different theories of liability. This error is only exacerbated
by the erroneous defensive instruction of new and independent cause.

Id. at 841.

We disagree with the court of appeals’ interpretation of our holding in Urista and hold that,
even assuming the new and independent cause instruction in this charge constituted error, it does not
raise a Casteel issue. Like Urista, this case involves a single liability theory—negligence—so
Casteel’s multiple-liability-theory analysis does not apply. See 211 S.W.3d at 756-57. Moreover,
as we noted in Urista, “when a defensive theory is submitted through an inferential rebuttal
instruction, Casteel’s solution of departing from broad-form submission and instead employing
granulated submission cannot apply.” Id. at 757. Inferential rebuttal issues are distinct from theories
of liability and damage elements because they “cannot be submitted in the jury charge as separate
questions and instead must be presented through jury instructions.” /d. Like the inferential rebuttal
instruction on unavoidable accident in Urista, the new and independent cause instruction “was given
in reference to the causation element of the plaintiff’s negligence claim.” Id. at 756-57. While
appellate courts may presume harm when meaningful appellate review is precluded because the
submitted charge mixes valid and invalid theories of liability or commingles improper damage
elements, the courts do not presume harm because of improper inferential rebuttal instructions on
defensive theories. Seeid. at 757. Therefore, assuming without deciding that the submission of the

new and independent cause instruction was an abuse of discretion, we hold that this charge error

does not present a Casteel problem.
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Even if the inclusion of a jury question regarding a party’s contributory negligence and an
inferential rebuttal instruction were erroneous in a single-theory-of-liability case, the combination
of these errors would not automatically trigger a situation where the appellate court must presume
the error was harmful. If presumed harm analysis were required, then our fundamental commitment
to submitting broad-form questions, whenever feasible, would routinely be discarded for separate,
granulated submissions to the jury. See TEX. R. C1v. P. 277; Harris Cnty., 96 S.W.3d at 235-36.
Moreover, even in multiple-theory-of-liability cases like Casteel, the presumed harm analysis is not
automatic. See Casteel, 22 S.W.3d at 389-90; Romero, 166 S.W.3d at 227-28. As we stated in
Casteel, “when questions are submitted in a manner that allows the appellate court to determine that
the jury’s verdict was actually based on a valid liability theory, the error may be harmless.” 22
S.W.3d at 389 (citing City of Brownsville v. Alvarado, 897 S.W.2d 750, 752 (Tex. 1995)). And
regardless of whether “a granulated or broad-form charge is submitted, the trial court’s duty is to
submit only those questions, instructions, and definitions raised by the pleadings and the evidence.”
Harris Cnty., 96 S.W.3d at 236; see TEX. R. C1v. P. 278; Elbaor, 845 S.W.2d at 243.

While Casteel’s presumed harm analysis is necessary in instances where the appellate court
cannot determine “whether the improperly submitted theories formed the sole basis for the jury’s
finding” because the broad-form question mixed valid and invalid theories of liability, Casteel, 22
S.W.3d at 389, or when the broad-form question commingled damage elements that are unsupported
by legally sufficient evidence, Harris Cnty., 96 S.W.3d at 235, an improper inferential rebuttal
instruction and improper defensive theory of contributory negligence presented in a broad-form

question with separate answer blanks in a single-theory-of-liability case does not prevent the harmed
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party from obtaining meaningful appellate review. When a trial court abuses its discretion by
including erroneous charge questions or instructions in a single-theory-of-liability case, our
traditional harmless error analysis applies and the appellate courts should review the entire record
to determine whether the charge errors probably caused the rendition of an improper judgment. See
Tex.R. App.P. 44.1, 61.1; Urista, 211 S.W.3d at 757.

Because we hold that Casteel’s presumed harm analysis does not apply, we next consider
whether, applying traditional harmless error analysis, the alleged charge errors constitute reversible
error. See TEX. R. App. P. 61.1(a); Urista, 211 S.W.3d at 757. We address Young’s objections to
the inclusion of Ronnie’s contributory negligence and the instruction of new and independent cause
in turn.

1. Contributory Negligence

When charge questions are submitted in a manner that allows the appellate court to determine
whether the verdict was actually based on a valid theory of liability, the error may be harmless.
Casteel, 22 S.W.3d at 389; see also Alvarado, 897 S.W.2d at 752 (“Submission of an improper jury
question can be harmless error if the jury’s answers to other questions render the improper question
immaterial.”); Boatland of Hous., Inc. v. Bailey, 609 S.W.2d 743, 750 (Tex. 1980) (holding that the
potentially erroneous submission of defensive theories was harmless error because the jury found
for the defendant on independent grounds and the complaining party failed to show how it probably
resulted in an improper verdict). Young’s argument that the inclusion of Ronnie’s contributory
negligence was harmful error fails for several reasons. First, Dr. Thota could only have been

negligent in causing the tear in Ronnie’s artery, and the jury failed to find that he was. The jury’s
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finding as to Dr. Thota’s non-negligence is entirely separate from its finding as to Ronnie’s
negligence. Perhaps the jury was confused about whether to find Ronnie negligent and, despite the
unavoidable accident instruction, believed that they had to find someone negligent. Either way, any
error associated with the inclusion of a jury question regarding Ronnie’s negligence was harmless.

Moreover, when determining whether harm occurred, we consider the entire charge. See,
e.g., Tex. Emp’rs Ins. Assoc. v. McKay, 210 S.W.2d 147, 149 (Tex. 1948). Here, the clarifying
instructions at the end of Question 1 made it clear that the jury could answer in any of the following
combinations: (1) “Yes” to both Dr. Thota and Ronnie; (2) “No” to both; or (3) “Yes” to one and
“No” to the other—the choice the jury ultimately made. The charge’s definition of proximate cause
also clearly informed the jury that “[t]here may be more than one proximate cause of an event.” In
light of the entire charge and the separate answer blanks for Dr. Thota and Ronnie, it is evident that
the jury was well aware that its findings as to Dr. Thota’s and Ronnie’s negligence were separate and
that there could be more than one proximate cause of an event.

When the answer to a jury question cannot alter the effect of the verdict, the reviewing court
considers that question immaterial. See Alvarado, 897 S.W.2d at 752. In Alvarado, we held that
even if it were error for the trial court to submit a question as to the deceased plaintiff’s negligence,
that question was immaterial because of the jury’s finding of “No” as to the defendant’s liability for
negligence. Id. Like Alvarado, any error in submitting the question of Ronnie’s contributory
negligence to the jury was harmless and rendered immaterial in light of the jury’s finding of no

negligence as to Dr. Thota. Once the jury answered “No” to whether any negligence of Dr. Thota
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proximately caused Ronnie’s injury, Dr. Thota was exonerated, and neither a “Yes” nor a “No”
answer as to Ronnie’s contributory negligence could alter the verdict. See id.
2. New and Independent Cause

Assuming without deciding that the new and independent cause instruction was improper,
a review of the record does not indicate that it probably caused the rendition of an improper
judgment. See TEX.R. App. P. 61.1(a); Urista, 211 S.W.3d at 757; Reinhart, 906 S.W.2d at 473.
At trial, Dr. Thota testified on his own behalf, and Neill Doherty III, M.D. testified as Young’s
expert witness. The evidence from the medical records and Dr. Thota’s testimony indicated that
good hemostasis was most likely obtained, which would mean that Ronnie was in a stable condition
by the time he was released from the hospital. Even Young’s own medical expert, Dr. Doherty,
admitted on cross-examination that there was a 99% chance that Ronnie was not bleeding when he
was released after the catheterization procedure and that, based on the totality of the medical records,
there was no objective evidence that Ronnie was bleeding or experiencing any complications at the
time he was discharged from the hospital. Both Dr. Thota and Dr. Doherty testified that if there had
been an improper puncture in the iliac artery preventing hemostasis, Ronnie would likely have
developed signs of bleeding before his discharge. Dr. Doherty also testified that the cardiac
catheterization was a reasonable procedure, given Ronnie’s condition, and that the medical records
did not indicate Dr. Thota had incorrectly performed the procedure.

Both parties’ experts based their opinions, in part, on their interpretations of the doctors’
reports from the emergency surgery the night of Ronnie’s catheterization procedure. The report by

Dr. Thota’s partner, Dr. Sudharshan, noted that Ronnie had a “puncture site just about the inguinal
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ligament” and that a CT scan “apparently revealed bleeding from [the] external iliac artery puncture
site.” Based on Dr. Sudharshan’s assessment, Dr. Walker performed the emergency surgery, and Dr.
Walker’s report noted that he repaired a “high tear” in Ronnie’s right external iliac artery. Neither
Dr. Sudharshan nor Dr. Walker testified at trial.
Attrial, Dr. Thota’s and Dr. Doherty’s testimony about Ronnie’s medical reports conflicted.

Dr. Doherty testified that the standard of care for cardiac catheterization was to insert a needle and
catheter into the right femoral artery below the inguinal ligament. In Dr. Doherty’s opinion, Dr.
Thota punctured Ronnie’s artery at the wrong location, above the inguinal ligament and into the right
external iliac artery. Dr. Doherty’s opinion was based on Dr. Walker’s report, the CT scan
mentioned on Dr. Sudharshan’s report, and the bleed in Ronnie’s retroperitoneal cavity, which could
occur when the puncture is too high, rather than the more visible femoral bleed that would occur if
the puncture is in the femoral artery. In contrast, Dr. Thota claimed at trial that he did not breach
the standard of care during Ronnie’s catheterization procedure. He testified that he had no problems
inserting the catheter and that he believed he entered the artery at the appropriate location. Dr. Thota
stated that Dr. Sudharshan’s finding that the puncture site was at “about the inguinal ligament,”
would indicate that the puncture site was correct. He further testified that Dr. Walker’s report was
ambiguous as to what he repaired and how far above or below the inguinal ligament the bleed
originated. Also, Dr. Thota testified that a retroperitoneal bleed can occur with a femoral artery stick
as well as an iliac artery stick and that, based on his review of the medical records and his own

knowledge of the procedure, he met the standard of care.
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Like many medical malpractice cases, this record contains conflicting expert opinions. The
fact that Dr. Thota testified on his own behalf does not negate the weight that the jury could give to
his testimony. See City of Keller v. Wilson, 168 S.W.3d 802, 827 (Tex. 2005) (holding that the
proper test for legal-sufficiency review must “credit favorable evidence if reasonable jurors could,
and disregard contrary evidence unless reasonable jurors could not”); see also Wilson v. Scott,
412 S.W.2d 299,303 (Tex. 1967) (noting that the defendant physician’s own testimony can establish
the standard of care). “Jurors are the sole judges of the credibility of the witnesses and the weight
to give their testimony.” City of Keller, 168 S.W.3d at 819. Because of the conflicting testimony
of Dr. Doherty and Dr. Thota, and because both testifying experts agreed that Ronnie was likely not
bleeding upon his discharge from the hospital, the jury could have reasonably believed Dr. Thota’s
opinions and discounted Dr. Doherty’s opinions. In circumstances where a reasonable jury could
resolve conflicting evidence either way, we presume the jury did so in favor of the prevailing party.
See id. at 821.

Based on the conflicting evidence, the jury could have reasonably concluded that Dr. Thota
did not breach the standard of care without reaching the issue of proximate cause. In that case, the
jury would not have relied on the new and independent cause instruction because it pertains only to
the proximate cause element. See Hawley, 284 S.W.3d at 856 (“New and independent cause is a
component of the proximate cause issue.”). Thus, the record supports the jury’s finding of no
negligence as to Dr. Thota. Accordingly, our review of the entire record provides no clear indication

that the new and independent cause instruction, if erroneous, probably caused the rendition of an
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improper verdict. We therefore conclude that any error in the trial court’s submission of the new and
independent cause instruction was harmless. See Urista, 211 S.W.3d at 759.
ITI. Conclusion

In sum, we hold that Young’s timely and specific no-evidence objections were sufficient to
preserve the disputed charge issues for appellate review. Because the trial court submitted a broad-
form question on a single theory of liability that included separate answer blanks for Dr. Thota’s and
Ronnie’s negligence, we hold that the court of appeals misapplied Casteel and its presumed harm
analysis.” Even assuming the trial court abused its discretion by including a question as to Ronnie’s
contributory negligence and an instruction on new and independent cause, for the reasons explained
above, we hold that these alleged charge errors were harmless and did not probably cause the
rendition of an improper judgment. Because Casteel’s presumed harm analysis does not apply and
any error in the disputed charge issues was harmless, we need not address Dr. Thota’s remaining
issues. Accordingly, we reverse the court of appeals’ judgment and, without addressing whether the
trial court erred by submitting the question as to Ronnie’s contributory negligence or the instruction
on new and independent cause, we remand the case to the court of appeals to consider Young’s

remaining issues.

Paul W. Green
Justice

OPINION DELIVERED: May 11, 2012

5 To the extent that it conflicts with this opinion, we expressly disapprove the appellate court’s opinion in Block
v. Mora, 314 S.W.3d 440 (Tex. App.—Amarillo 2009, pet. dism’d by agr.).
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A water supply corporation sued a city and the city’s contractors after the contractors
installed sewer lines above portions of the corporation’s water system. A jury found that the city
breached its contract with the water supply corporation and that the contractors were negligent. The
court of appeals disagreed, rendering a take-nothing judgment against the water supply corporation,
except as to its claim against the city for attorney’s fees related to its declaratory judgment action.
We agree that the water supply corporation cannot recover against the city, but we disagree that
attorney’s fees may be awarded. Thus, we affirm in part and reverse in part the judgment as to the
city. Because we conclude that the economic loss rule does not preclude a negligence claim against

the contractors, however, we affirm in part and reverse in part the court of appeals’ judgment with



respect to the contractors. We remand this case to the court of appeals to consider issues it did not
reach.
l. Factual and Procedural Background

Alton is a municipality located in Hidalgo County. Sharyland Water Supply Corporation is
anon-profit rural water supply corporation with offices in Mission, which is also in Hidalgo County.
In the early 1980s, Alton constructed a potable water distribution system for its residents.* Alton
and Sharyland entered into a Water Supply Agreement under which Alton conveyed its water system
to Sharyland. Inexchange, Sharyland provided potable water to Alton residents and maintained the
system. The Water Supply Agreement gave Sharyland a ten-foot easement and required Sharyland
to set rates and regulate the water distribution system’s operation. After an initial one-year period,
Sharyland was responsible for repairing the system and maintaining the lines in conformity with
current or future state agency? rules and regulations.

In 1994, Alton received federal and local grants to install a sanitary sewer system,® consisting
of main sewer lines, residential service connections, and yard lines. 277 S.W.3d at 139-40. A
portion of the sewer system was built in the public right-of-way, while another portion connected

the sewer system from the public right-of-way to residences. Alton contracted with Carter &

! Before installation of the water system, the vast majority of Alton residents were without running water.

2 At the time the parties entered into the agreement, the governing agency was the Texas State Department of
Health. The pertinent portion of that agency then became the Texas Natural Resources Conservation Commission, which
is now the Texas Commission on Environmental Quality. See TCEQ HISTORY,
http://www.tceq.texas.gov/about/tceghistory.html (all Internet materials as visited October 19, 2011 and copy in Clerk
of Court’s file).

3See U.S. DEP’TOFHOUS. & URBAN DEV., HIDALGO COUNTY, TX CONSOLIDATED PLAN FOR 1995 EXECUTIVE
SUMMARY, http://archives.hud.gov/reports/plan/tx/hidaltx.html.
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Burgess, Inc.; Turner, Collie & Braden, Inc.; and Cris Equipment Company, Inc. (collectively, the
contractors) to build the sanitary sewer system. Insome locations, Alton’s sewer main was installed
parallel to Sharyland’s water main, so that connecting the sewer main to the residential service line
(or “stub-out™) required that the sewer line cross the water main. Construction was completed in
1999.

A year later, Sharyland sued Alton for breaching the Water Supply Agreement, alleging that
Sharyland suffered significant injury because Alton’s sanitary sewer residential service connections
were negligently installed in violation of state regulations and industry standards. Id. at 140. In
particular, Sharyland claimed that the location and proximity of the sewer lines to the water system
threatened to contaminate Sharyland’s potable water supply. Id. Alton counterclaimed, seeking
a declaration that the Water Supply Agreement was void. Sharyland also sued the contractors for
negligence and breach of contract, contending it was a third party beneficiary of the contractors’
agreement with Alton.

Alton filed a jurisdictional plea asserting immunity from suit. The trial court denied the plea,
and the court of appeals affirmed in a pre-Tooke decision holding that Local Government Code
section 51.013’s “sue and be sued” language waived immunity. City of Alton v. Sharyland Water
Supply Corp., 145 S.W.3d 673, 681 (Tex. App.—Corpus Christi 2004, no pet.); see also TEX. Loc.
Gov’T CoDE § 51.013; Tooke v. City of Mexia, 197 S.W.3d 325, 328-29 (Tex. 2006) (holding that
“sue and be sued” and “plead and be impleaded” did not clearly and unambiguously waive

immunity). Alton did not petition this Court for review of that decision.



Back in the trial court, Sharyland successfully moved for summary judgment on Alton’s
counterclaim. The trial court also granted Sharyland’s motion seeking a judgment declaring that
Chapter 30, section 317.13 of the Texas Administrative Code (requiring, among other things, certain
minimum distances between potable water and sanitary sewer lines) governed the sewer lines at
issue in this case. 277 S.W.3d at 141.

The remaining claims were tried to a jury, which found that Alton breached the Water Supply
Agreement, that each of the three contractors breached their contracts with Alton, and that Sharyland
was a third party beneficiary of those contracts. The jury also found that the contractors’ negligence
injured Sharyland. The jury awarded identical damages for each of the three claims: $14,000 in past
damages and $1,125,000 in future damages. The jury also found that Sharyland had incurred
reasonable attorney’s fees for trial and appeal. The trial court rendered judgment for Sharyland
against Alton and the contractors, jointly and severally, and denied Sharyland’s request for
injunctive relief to compel Alton to bring the sewer system into compliance with Administrative
Code section 317.13.

As to Alton, the court of appeals held that Chapter 271 of the Local Government Code
waived immunity on Sharyland’s contract claim. 277 S.W.3d at 144; see also TEX. Loc. Gov’T
CoDE § 271.152 (waiving immunity for certain contract claims against local government entities).
Nonetheless, the court held that the damages awarded were not for a “balance due and owed” nor
for “change orders or additional work,” and thus were not within the scope of damages allowed by
statute. 277 S.W.3d at 146 (citing TEX. Loc. Gov’T CODE § 271.153). The appellate court rejected

Sharyland’s arguments that an equitable waiver-by-conduct exception to immunity applied or that



Alton’s counterclaim negated immunity. Id. at 143. Although the court of appeals concluded that
Sharyland could not recover attorney’s fees on its contract claim against Alton, the court held that
Sharyland could, on remand, segregate and attempt to recover fees attributable to its declaratory
judgment on the applicability of Administrative Code section 317.13. Id. at 147-48.

As to the contractors, the court of appeals held that the economic loss rule barred Sharyland’s
negligence claim. Id. at 155. The court concluded that Sharyland was not a third party beneficiary
of Alton’s agreement with the contractors, and therefore could not recover either damages or
attorney’s fees for the contractor’s breach. 1Id. The court affirmed the trial court’s denial of
Sharyland’s request for equitable relief but reversed the remainder of the judgment, rendering
judgment that Sharyland take nothing as to everything but its attorney’s fees claim for the
declaratory judgment. Id. at 158. We granted Sharyland’s petition for review.* 53 Tex. Sup. Ct.
J. 285 (Feb. 12, 2010).

1. Sharyland’s claims against Alton

Alton asserts that it is immune from Sharyland’s claims. For several reasons, Sharyland
disagrees. First, Sharyland argues, Local Government Code chapter 271 waives Alton’s immunity
from suit. Second, even if chapter 271 is inapplicable, Alton is not entitled to immunity on claims
that are germane to, connected with, and properly defensive to its counterclaim. See Reata Constr.

Corp. v. City of Dall., 197 S.W.3d 371 (Tex. 2006). Finally, Sharyland asks us to recognize an

4 Attorney R. Carson Fisk, the Texas Society of Architects, and the Texas Council of Engineering Companies
submitted amicus curiae briefs.



equitable waiver of immunity, given the extent of Alton’s purported misconduct and the threat to
public health.

A. Waiver of immunity under Local Government Code section 271.152

Local Government Code section 271.152 provides a limited waiver of immunity for local
governmental entities that enter into certain contracts. TEX. Loc. Gov’T CODE § 271.152. To come
within the waiver, the contract must be in writing, properly executed, and must state “the essential
terms of the agreement for providing goods or services to the local governmental entity.” Id. §
271.151. As the court of appeals noted, no one disputes that the agreements in this case involve
services. 277 S.W.3d at 144. Nor does Alton dispute that section 271.152 applies to its contract
with Sharyland. Therefore, the court of appeals correctly concluded that section 271.152 waived
Alton’s immunity. Id.

B. Damages under Local Government Code section 271.153

We next determine whether Sharyland may recover under Local Government Code section
271.153, which limits damage awards against local governmental entities. See TEX. Loc. Gov’T
CoDE § 271.153(a). Sharyland sought to recover the costs to repair its system, and the court of
appeals held that section 271.153(a) prohibits the recovery of money damages for these alleged
injuries. 277 S.W.3d at 146. 1d. We agree.

Section 271.153 limits “[t]he total amount of money awarded in an adjudication brought
against a local governmental entity for breach of a contract subject to [subchapter | of chapter 271].”

TEX. Loc. Gov’T CoDE § 271.153(a). The provision specifies that recovery is limited to:



1) the balance due and owed by the local governmental entity under the contract
as it may have been amended, including any amount owed as compensation
for the increased cost to perform the work as a direct result of owner-caused
delays or acceleration;

(2)  the amount owed for change orders or additional work the contractor is
directed to perform by a local governmental entity in connection with the
contract; and

3) interest as allowed by law.

Id.> Section 271.153(b) further limits damages by excluding the following forms of recovery under
subchapter I:

1) consequential damages, except as expressly allowed under Subsection (a)(1);

2 exemplary damages; or

3) damages for unabsorbed home office overhead.

Id. § 271.153(b). The court of appeals concluded that section 271.153(a) “does not provide
Sharyland an avenue for recovery.” 277 S.W.3d at 146. The kind of damages sought by Sharyland
were not those provided for or contemplated in the Water Supply Agreement and are not a “balance
due and owed” under that contract. Nor are these costs the “direct result of owner-caused delays or

acceleration,” or the “amount owed for change orders or additional work the contractor [was]

directed to perform by [the] local governmental entity in connection with the contract.” TEX. Loc.

® Section 271.153 limited recovery to these three categories at the time this suit was initiated. The statute was
amended in 2009 to additionally allow for “reasonable and necessary attorney’s fees that are equitable and just.” See
Act of May 31, 2009, 81st Leg., R.S., ch. 1266, § 8, 2009 Tex. Gen. Laws 4006, 4007 (codified at TEX. Loc. Gov'T
CoDE § 271.153(a)(3)). Those amendments are inapplicable here. See Act of June 17, 2005, 79th Leg., R.S., ch. 604,
82,2005 Tex. Gen. Laws 1548, 1549; see also Harris Cnty. Flood Control Dist. v. Great Am. Ins. Co., 309 S.W.3d 614,
618 (Tex. App.—Houston [14th Dist.] 2010, no pet.) (“During the 2009 legislative session, section 271.153(a) was
amended to add that a plaintiff could recover reasonable and necessary attorney’s fees that are equitable and just. . . .
However, the amendment to section 271.153(a) took effect on June 19, 2009 and only applies to contracts executed after
that date.”). References herein to section 271.153 are to the version in effect at the time suit was filed.
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Gov’T CoDE § 271.153(a). A plain reading of the statute negates recovery under this chapter. See,
e.g., Hernandez v. Ebrom, 289 S.W.3d 316, 318 (Tex. 2009); Morrison v. Chan, 699 S.W.2d 205,
208 (Tex. 1985).

C. Waiver of immunity by counterclaim

Sharyland also argues that Alton is not entitled to immunity because it filed a counterclaim
seeking affirmative relief. The court of appeals held that because Alton’s counterclaim merely asked
for a declaration that the Water Supply Agreement was void, without an accompanying claim for
monetary damages, Alton did not waive its immunity. 277 S.W.3d at 143.

Sharyland contends that the court of appeals erred in holding that only counterclaims for
monetary damages deprive Alton of immunity. Sharyland asserts that a rescission counterclaim that
would transfer a valuable asset should fall within Reata’s offset holding as well. Sharyland argues
that Alton’s counterclaim sought affirmative relief because it demanded that Sharyland be divested
of valuable property by requesting that the trial court rescind Sharyland’s easements and award a
portion of the Sharyland Water supply system to Alton.

We need not decide whether Sharyland’s argument is viable, however. Even assuming that
it is, under our recent precedent, Sharyland could not recover against Alton once its sole
counterclaim was defeated on summary judgment. In Reata Construction Corp. v. City of Dallas,
we held that “when an affirmative claim for relief is filed by a governmental entity, ... immunity
from suit no longer completely exists for the governmental entity.” Reata, 197 S.W.3d 371, 376

(Tex. 2006). We reasoned that



where the governmental entity has joined into the litigation process by asserting

its own affirmative claims for monetary relief, we see no ill befalling the

governmental entity or hampering of its governmental functions by allowing

adverse parties to assert, as an offset, claims germane to, connected with, and

properly defensive to those asserted by the governmental entity.
Id. at 376-77. Shortly after Reata, we held that a city “does not have immunity from suit for claims
germane to, connected with, and properly defensive to its counterclaim to the extent [the opposing
party’s] claims act as an offset against the City’s recovery.” City of Irving v. Inform Constr., Inc.,
201 S.W.3d 693, 694 (Tex. 2006) (per curiam). We explained that, even though the City’s
counterclaim was compulsory, “[w]e see no difference between a compulsory counterclaim and a
counterclaim which is not compulsory insofar as whether the City has immunity from suit.” Id.

Alton’s counterclaim was short-lived; the trial court held that it was barred by section
1926(b) of title 7 of the United States Code. 277 S.W.3d at 141; see also 7 U.S.C. § 1926(b).® From
that point forward, Alton had no pending claim for Sharyland to offset. We recently held that a
governmental entity that nonsuits its counterclaim is not entitled to immunity, but the plaintiff

nonetheless cannot recover because the government is no longer “pursuing a claim for damages to

which an offset would apply.” City of Dall. v. Albert,  SW.3d __,  (Tex. 2011). Evenif

® That statute applies to federal water and waste facility loans and grants and provides:

Curtailment or limitation of service prohibited. The service provided or made available through any
such association shall not be curtailed or limited by inclusion of the area served by such association
within the boundaries of any municipal corporation or other public body, or by the granting of any
private franchise for similar service within such area during the term of such loan; nor shall the
happening of any such event be the basis of requiring such association to secure any franchise, license,
or permit as a condition to continuing to serve the area served by the association at the time of the
occurrence of such event.

7U.S.C. § 1926(h).



Alton’s rescission counterclaim meant that it was not entitled to immunity from suit at least up to
the amount of an offset, the offset disappeared when Alton’s counterclaim was defeated on summary
judgment. With its counterclaim gone, there were no longer any claims to offset, and Sharyland
could not recover a judgment for damages against Alton.

D. Equitable waiver

Finally, Sharyland asserts that a party can waive immunity by conduct. It points to a
footnote in Federal Sign v. Texas Southern University, 951 S.W.2d 401, 408 n.1 (Tex. 1997), in
which we observed that there may be circumstances “where the State may waive its immunity by
conduct other than simply executing a contract.” Five years after Federal Sign, however, we
rejected the invitation to recognize such a waiver, holding that it was generally the Legislature’s
province to waive immunity. Tex. Natural Res. Conservation Comm’nv. IT-Davy, 74 S.W.3d 849,
857 (Tex. 2002). We noted that “[c]reating a waiver-by-conduct exception would force the State
to expend its resources to litigate the waiver-by-conduct issue before enjoying sovereign immunity’s
protections—and this would defeat many of the doctrine’s underlying policies.” 1d. We also
emphasized that the Legislature had enacted comprehensive schemes that allow contracting parties
to resolve breach-of-contract claims against the government. Id. By providing these avenues for
redress, the Legislature has balanced competing private and public interests—a balance that would
be thwarted if we allowed waiver-by-conduct exceptions in breach-of-contract actions against the

government.
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IT-Davy is dispositive here. As in that case, we reject the invitation to recognize a waiver-
by-conduct exception in a breach-of-contract suit against a governmental entity. The court of
appeals correctly held that such an exception did not apply. 277 S.W.3d at 143.

I11.  Sharyland’s claims against the contractors

A. The economic loss rule

The court of appeals held that Sharyland suffered only economic losses, which it could not
recover in its negligence action against the contractors. Id. at 154-55. Itis true that parties may be
barred from recovering in negligence or strict liability for purely economic losses. This is often
referred to as “the economic loss rule.” See Equistar Chems., L.P. v. Dresser-Rand Co., 240 S.W.3d
864, 867 (Tex. 2007); Jim Walter Homes, Inc. v. Reed, 711 S.W.2d 617, 618 (Tex. 1986). The term
is something of a misnomer, however, as

there is not one economic loss rule broadly applicable throughout the field of torts,

but rather several more limited rules that govern recovery of economic losses in

selected areas of the law. For example, the rules that limit the liability of

accountants to third parties for harm caused by negligence or that save careless
drivers from liability to the employer of a person injured in an auto accident may be
fundamentally distinct from the ones that bar compensation in tort for purely
economic losses resulting from defective products or misperformance of obligations

arising only under contract.

Vincent R. Johnson, The Boundary-Line Function of the Economic Loss Rule, 66 WASH. & LEE L.
REV. 523, 534-35 (2009); see also Jay M. Feinman, The Economic Loss Rule and Private Ordering,

48 ARIz. L. REV. 813, 813 (2006) (“The most general statement of the economic loss rule is that a

person who suffers only pecuniary loss through the failure of another person to exercise reasonable
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care has no tort cause of action against that person. Because the rule applies to a diverse range of
situations, there is not one economic loss rule, but several.”).
1. Application of the rule in Texas

The economic loss rule was initially formulated to set perimeters in product liability cases.
See Eddward P. Ballinger, Jr. & Samuel A. Thumma, The History, Evolution and Implications of
Arizona’s Economic Loss Rule, 34 ARriz. ST. L.J. 491, 492 (2002). As we recently described it,
“[t]he economic loss rule applies when losses from an occurrence arise from failure of a product and
the damage or loss is limited to the product itself.” Equistar, 240 S.W.3d at 867; see also Seely v.
White Motor Co., 403 P.2d 145, 151 (Cal. 1965).” In such cases, recovery is generally limited to
remedies grounded in contract (or contract-based statutory remedies), rather than tort. See, e.g.,
Signal Oil & Gas Co. v. Universal Qil Prods., 572 S.W.2d 320, 325 (Tex. 1978) (“[W]here only the
product itself is damaged, such damage constitutes economic loss recoverable only as damages for
breach of an implied warranty under the [Business and Commerce Code]”)?; Mid Continent Aircraft
Corpv. Curry Cnty. Spraying Serv. Inc., 572 S.W.2d 308, 313 (Tex. 1978)(“[I]njury to the defective

product itself is an economic loss governed by the Uniform Commercial Code.”).

" Seely is considered a seminal case on the economic loss rule. The Seely court explained that:

A consumer should not be charged at the will of the manufacturer with bearing the risk of physical
injury when he buys a product on the market. He can, however, be fairly charged with the risk that
the product will not match his economic expectations unless the manufacturer agrees that it will. Even
in actions for negligence, a manufacturer’s liability is limited to damages for physical injuries and
there is no recovery for economic loss alone.

Seely v. White Motor Co., 403 P.2d 145, 151 (Cal. 1965).

8 See also JCW Elecs., Inc. v. Garza, 257 S.W.3d 701, 704 (Tex. 2008) (noting that implied warranty claim
could sound in either contract or tort depending on the damages alleged).
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Our earliest articulation of the economic loss rule came in a product liability case. See
Nobility Homes of Tex., Inc. v. Shivers, 557 S.W.2d 77 (Tex. 1977). In Nobility Homes, a mobile-
home purchaser sued the manufacturer for defective workmanship and materials. Id. at 77-78. We
held that the plaintiff could “not recover his economic loss under section 402A of the Restatement
(Second) of Torts,” establishing strict liability for defective products, but that he could “recover
such loss under the implied warranties of the Uniform Commercial Code.” Id. at 78. Importantly,
we did not hold that economic damages were unavailable, but rather that they were more
appropriately recovered through the UCC’s thorough commercial-warranty framework. Id. at 81
(noting that “[t]he fact that a product injures a consumer economically and not physically should not

bar the consumer’s recovery”).** We noted that the UCC protected manufacturers from “unlimited

® Section 402A(1) of the Second Restatement provides that the seller of a product may be liable to the purchaser
for a “defective condition unreasonably dangerous to the user or consumer or to his property.” RESTATEMENT (SECOND)
OF TORTS § 402A(1). In McKisson v. Sales Affiliates, Inc., 416 S.W.2d 787, 788-89 (Tex. 1967), we held that section
402As standard governed personal-injury product liability claims in Texas. Sections 1 and 2 of the Third Restatement,
adopted in 1998, address liability for sellers or distributors of defective products that harm people or property.
RESTATEMENT (THIRD) OF TORTS §§ 1, 2. We have cited but not adopted those standards. See, e.g., New Tex. Auto
Auction Servs., L.P. v. De Hernandez, 249 S.W.3d 400, 404-06 (Tex. 2008) (noting that the Third Restatement did not
apply to auctioneers); Ford Motor Co. v. Ledesma, 242 S.W.3d 32, 42 (Tex. 2007) (observing that deviation from
manufacturer’s design is incorporated into the Third Restatement’s manufacturing-defect definition).

10 We also stated that the purchaser could recover his loss under “the theory of common law negligence.”

Nobility Homes, 557 S.W.2d at 78. That conclusion, however, was based on the manufacturer’s failure to challenge on
appeal the jury’s negligence findings. Id. at 83. To the extent this statement may be read to have foreclosed application
of the economic loss rule, we note that it was supplanted by Jim Walter Homes, Inc. v. Reed, 711 S.W.2d 617, 618 (Tex.
1986), in which we held that even a gross negligence finding would not support the recovery of purely economic losses
in a case that could “only be characterized as a breach of contract.” Seg, e.g., Coastal Conduit & Ditching, Inc. v. Noram
Energy Corp., 29 S.W.3d 282, 286 (Tex. App.—Houston [14th Dist.] 2000, no pet.); see also William Powers, Jr. &
Margaret Niver, Negligence, Breach of Contract, and the "Economic Loss" Rule, 23 TEX. TECHL.REv. 477,487 (1992)
(*Any confusion about the meaning of Nobility Homes has been laid to rest by Jim Walter Homes.”).

1 See also Powers & Niver, 23 TEx. TECH L. REV. at 482 (“It would be problematic to have a tort theory similar

to warranty that is not bound by the other requirements of the [UCC], such as privity, notice, disclaimers, and remedy
limitations.”) (footnotes omitted).
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and unforeseeable liability” for economic losses and that its implied warranties were the means by
which a consumer should seek redress for economic losses caused by a product defect. Id. at 82.

We reprised this theme six years later in Mid Continent Aircraft Corp. v. Curry County
Spraying Service, Inc., 572 S.W.2d 308, 312-13 (Tex. 1978). Curry bought an overhauled aircraft
from Mid Continent and sued after the plane crashed. Id. at 309-10. We rejected a strict product
liability theory in favor of an implied warranty action under the UCC, because Curry’s economic
loss (damage to the plane itself) was “merely loss of value resulting from a failure of the product to
perform according to the contractual bargain and therefore is governed by the Uniform Commercial
Code.” Id. at 311. We distinguished cases involving personal injury or damage to property other
than the product itself, noting that those damages could be recovered under strict liability theories.
Id. at 311-13. We held that “[i]n transactions between a commercial seller and commercial buyer,
when no physical injury has occurred to persons or other property, injury to the defective product
itself is an economic loss governed by the [breach of warranty provisions of the] Uniform
Commercial Code.” 1d. at 313. Inanother case decided the same day, we permitted a purchaser who
had suffered collateral property damage in addition to damage to the product itself to recover under
either a strict liability theory or a UCC implied warranty theory. See Signal Oil & Gas Co. v.
Universal Oil Prods., 572 S.W.2d 320, 325-26 (Tex. 1978).

Subsequently, in Jim Walter Homes, Inc. v. Reed, 711 S.\W.2d 617, 618 (Tex. 1986), we
examined the difference between contract duties and tort duties arising under contractual
relationships. That case involved a claim by homeowners against their builder, and we had to decide

whether an independent tort supported an award of exemplary damages against the builder. Jim

14



Walter Homes, 711 S.W.2d at 617. Because the injury resulted from negligent construction, we held
that such disappointed expectations could “only be characterized as a breach of contract, and breach
of contract cannot support recovery of exemplary damages.” Id. at 618.

Relying on the tort and contract distinctions articulated in Jim Walter Homes, we again
applied the economic loss rule in Southwestern Bell Telephone Co. v. Delanney, 809 S.W.2d 493
(Tex. 1991). In that case, we considered “whether a cause of action for negligence is stated by an
allegation that a telephone company negligently failed to perform its contract to publish a Yellow
Pages advertisement.” Delanney, 809 S.W.2d at 493. We held that, because the plaintiff sought
damages for breach of a duty created under contract, as opposed to a duty imposed by law, tort
damages were unavailable. Id. at 494. Quoting Jim Walter Homes, we explained that

[t]he acts of a party may breach duties in tort or contract alone or simultaneously in

both. The nature of the injury most often determines which duty or duties are

breached. When the injury is only the economic loss to the subject of a contract

itself the action sounds in contract alone.

Id. at 495 (quoting Jim Walter Homes, 711 S.W.2d at 618).

We later declined to extend DeLanney to a fraudulent inducement claim, even when the
claimant suffered only economic losses to the subject of a contract. See Formosa Plastics Corp.
USA v. Presidio Eng’rs & Contractors, Inc., 960 S.W.2d 41, 46 (Tex. 1998). We reasoned that

Texas law has long imposed a duty to refrain from fraudulently inducing a party to enter into a

contract, and our prior decisions made it clear that tort damages were not precluded simply because
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a fraudulent representation caused only an economic loss. Id. at46-47.*2 Finally and most recently,
we discussed the economic loss rule in Equistar Chemicals, L.P. v. Dresser-Rand Co., 240 S.W.3d
864 (Tex. 2007). We noted that the rule “applies when losses from an occurrence arise from failure
of a product and the damage or loss is limited to the product itself.” Equistar, 240 S.W.3d at 867.

Thus, we have applied the economic loss rule only in cases involving defective products or
failure to perform a contract. In both of those situations, we held that the parties’ economic losses
were more appropriately addressed through statutory warranty actions or common law breach of
contract suits than tort claims. Although we applied this rule even to parties not in privity (e.g. a
remote manufacturer and a consumer),™ we have never held that it precludes recovery completely
between contractual strangers in a case not involving a defective product—as the court of appeals
did here.

The court of appeals relied on a different sort of economic loss rule—one that says that you
can never recover economic damages for a tort claim—to reject Sharyland’s negligence claim
against the contractors. That court analyzed whether Sharyland’s claim was one for property
damage or for purely economic loss and concluded it was the latter. 277 S.W.3d at 154-55 (noting
that “some physical destruction of tangible property must occur” for there to be property damage).

Because there was no evidence that the sewer lines had contaminated the water supply, the court of

12 Butsee D.S.A., Inc. v. Hillshoro Indep. Sch. Dist., 973 S.W.2d 662, 663 (Tex. 1998) (per curiam)(explaining
that Formosa did not extend to negligent misrepresentation claims, which are viable only if a party sustains an injury
independent from those stemming from a contractual breach).

13 See Nobility Homes, 557 S.W.2d at 77.
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appeals reasoned, Sharyland had not suffered property damage, and the economic loss rule precluded
a damage award. Id.

There are at least two problems with this analysis. First, it both overstates and oversimplifies
the economic loss rule. See, e.g., Giles v. GMAC, 494 F.3d 865, 874 (9th Cir. 2007) (noting that
“many courts have stated in overly broad terms that purely economic losses cannot be recovered in
tort” but “[sJuch broad statements are not accurate”). To say that the economic loss rule
“preclude[s] tort claims between parties who are not in contractual privity” and that damages are
recoverable only if they are accompanied by “actual physical injury or property damage,” 277
S.W.3d at 152-53, overlooks all of the tort claims for which courts have allowed recovery of
economic damages even absent physical injury or property damage. See, e.g., Formosa, 960 S.W.2d
at 47; see also Powers & Niver, 23 TEX. TECH L. REV. at 492 (noting that “the ‘economic loss’ rule
has never been a general rule of tort law; it is a rule in negligence and strict product liability” and

observing that “[p]ure economic loss is commonly recoverable in certain torts”). Among these are
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negligent misrepresentation,* legal™ or accounting'® malpractice, breach of fiduciary duty,* fraud,

fraudulent inducement,* tortious interference with contract,” nuisance,? wrongful death claims

4 See, e.g., Grant Thornton L.L.P. v. Prospect High Income Fund, 314 S.W.3d 913, 920 (Tex. 2010)
(confirming that, under Texas law and the Restatement (Second) of Torts section 552, auditors could be liable to third
parties for negligent misrepresentation); Fed. Land Bank Ass’n of Tyler v. Sloane, 825 S.W.2d 439, 442 (Tex. 1991)
(citing RESTATEMENT (SECOND) OF TORTS § 552B)(adopting Restatement measure of damages for negligent
misrepresentation claims, which includes the difference in value and other consequential damages that can properly be
classified as pecuniary losses).

15 See, e.g., Akin, Gump, Strauss, Hauer & Feld, L.L.P. v. Nat’l Dev. & Research Corp., 299 S.W.3d 106, 122
(Tex. 2009) (holding that “a malpractice plaintiff may recover damages for attorney’s fees paid in the underlying case
to the extent the fees were proximately caused by the defendant attorney’s negligence”).

16 See, e.g., Atkins v. Crosland, 417 S.W.2d 150, 152-53 (Tex. 1967) (holding that tax losses were recoverable
in accounting malpractice case).

7 See, e.g., ERI Consulting Eng’rs, Inc. v. Swinnea, 318 S.W.3d 867, 873-74 (Tex. 2010) (noting that fee
forfeiture, as well as actual damages, are recoverable for breach of fiduciary duty).

18 See, e.g., Trenholm v. Ratcliff, 646 S.W.2d 927, 933 (Tex. 1983) (upholding a jury’s award of lost profits for
fraud claim); see also TEX. Bus. & Com. CoDE § 27.01 (authorizing actual damages for fraud in certain real estate or
stock transactions).

¥See, e.9., Formosa Plastics Corp. USAv. Presidio Eng’rs & Contractors, Inc., 960 S.W.2d 41, 47 (Tex. 1998)
(holding that “tort damages are recoverable for a fraudulent inducement claim irrespective of . . . whether the plaintiff
only suffers an economic loss related to the subject matter of the contract”).

2 See, e.g., Am. Nat’l Petroleum Co. v. Transcon. Gas Pipe Line Corp., 798 S.W.2d 274, 278 (Tex. 1990) (“In
a commercial relations tort, the fact that the damages are ‘economic’ does not mean that they may not be damages for
the tort. The basic measure of actual damages for tortious interference with contract is the same as the measure of
damages for breach of the contract interfered with, to put the plaintiff in the same economic position he would have been
in had the contract interfered with been actually performed.”).

2 See, e.9., Comminge v. Stevenson, 13 S.W. 556, 558 (Tex. 1890) (holding that depreciation in property value
is recoverable in nuisance claim).
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related to loss of support from the decedent, business disparagement,®® and some statutory causes
of action.*

Moreover, the question is not whether the economic loss rule should apply where there is no
privity of contract (we have already held that it can), but whether it should apply at all in a situation
like this. Merely because the sewer was the subject of a contract does not mean that a contractual
stranger is necessarily barred from suing a contracting party for breach of an independent duty. If
that were the case, a party could avoid tort liability to the world simply by entering into a contract
with one party. The economic loss rule does not swallow all claims between contractual and
commercial strangers.

The court of appeals’ blanket statement also expands the rule, deciding a question we have
not—whether purely economic losses may ever be recovered in negligence or strict liability cases.
This involves a third formulation of the economic loss rule, one that does not lend itself to easy

answers or broad pronouncements. See, e.g., Johnson, 66 WASH. & LEE L. REV. at 527 (noting that

22 See, e.g., Francis v. Atchison, Topeka & Santa Fe Ry. Co., 253 S.W. 819 (Tex. 1923).

2 See, e.g., Hurlbut v. Gulf Atl. Life Ins. Co., 749 S.W.2d 762, 767 (Tex. 1987) (noting that proof of special
damages was required in business disparagement case and that plaintiff must “establish pecuniary loss that has been
realized or liquidated as in the case of specific lost sales”).

2 See, e.9., TEX. Bus. & CoM. CoDE § 17.45 (defining “[e]conomic damages” as “compensatory damages for
pecuniary loss, including costs of repair and replacement™); id. § 17.50 (authorizing recovery of economic damages for
certain deceptive trade practices); see also, e.g., Johnson, 66 WASH. & LEE L. Rev. at 529-32 (noting exceptions to
economic loss rule including negligent misrepresentation, defamation, professional malpractice, breach of fiduciary duty,
nuisance, loss of consortium, wrongful death, spoliation of evidence, unreasonable failure to settle a claim within
insurance policy limits, and certain statutory causes of action); Powers & Niver, 23 TEX. TECH L. REv. at 492, 496
(noting that purely economic losses may be recovered in cases involving fraud, negligent misrepresentation, or
intentional interference with contract).
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outside the realm of product- or contract-related claims, “the operation of the economic loss rule is
not well mapped, and whether there is a ‘rule’ at all is a subject of contention”).?

This is an area we need not explore today, however, because the court of appeals erred in
concluding that Sharyland’s water system had not been damaged. See 277 S.W.3d at 154 (noting
that the sewer lines had not corroded the waterlines). Sharyland’s system once complied with the
law, and now it does not. Sharyland is contractually obligated to maintain the system in accordance
with state law and must either relocate or encase its water lines. These expenses, imposed on
Sharyland by the contractors’ conduct, were the damages the jury awarded.”® Costs of repair
necessarily imply that the system was damaged, and that was the case here. Sharyland presented
evidence that it experiences between 100 and 150 water system leaks each year. A break in the
water line threatens contamination. There was evidence that when Sharyland excavated a
representative sample of sixty-six sewer crossings, sixty of them had been illegally installed, and
there was at least one leaking sewer pipe located six inches above a water pipe. There was also
evidence that approximately 340 locations would require remediation. We disagree that the

economic loss rule bars Sharyland’s recovery in this case.

% This is a complex area of the law that evades precise categorization. See, e.g., Johnson, 66 WASH. & LEEL.
REvV. at 536 (observing that “[t]he confusing mass of precedent relating to tort liability for economic loss has yet to be
disentangled and expressed with the clarity commonly found with respect to other tort law topics”). The American Law
Institute is at work on a section of the Third Restatement that will focus on torts that involve economic loss, or pecuniary
harm not resulting from physical harm or physical contact to a person or property. Althoughthe ALI’s Council approved
the start of the project in 2004, thus far no part of the work has been approved by the Council or by the membership.
See AM. LAw INsST., CURRENT PROJECTS: RESTATEMENT THIRD, TORTS: LIABILITY FOR ECONOMIC HARM,
http://www.ali.org/index.cfm?fuseaction=projects.proj_ip&projectid=15; see also Johnson, 66 WASH. & LEE L. REV.
at 535-36 (noting that none of the project’s initial drafts were approved by the American Law Institute).

% The jury awarded Sharyland “[t]he reasonable cost of the repairs necessary to restore the property to its
condition immediately before the injury.”
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The contractors argue that permitting recovery in this case will upend the industry because
construction contracts are negotiated based on anticipated risks and liabilities, and allowing parties
like Sharyland to recover in tort would skew that analysis. Construction defect cases, however,
usually involve parties in a contractual chain who have had the opportunity to allocate risk, unlike
the situation faced by Sharyland. While it is impossible to analyze all the situations in which an
economic loss rule may apply, it does not govern here. The rule cannot apply to parties without
even remote contractual privity, merely because one of those parties had a construction contract with
a third party, and when the contracting party causes a loss unrelated to its contract.

B. Third party beneficiary status

Sharyland argues that there was evidence to support the jury finding that Sharyland was a
third party beneficiary of the agreements between Alton and the contractors. The court of appeals
disagreed, holding that Sharyland was “no more than an incidental beneficiary” to the contract. 277
S.W.3d at 152. Because the contracts entered into between Alton and the contractors make no
reference to Sharyland and indicate no intention to confer a benefit on it, we agree with the court
of appeals that Sharyland was not a third party beneficiary of those contracts.

As noted by the court of appeals, “[t]here is a presumption against conferring third-party
beneficiary status on noncontracting parties.” Id. at 149; see also S. Tex. Water Auth. v. Lomas, 223
S.W.3d 304, 306 (Tex. 2007) (per curiam). We stated as much in another case involving a water
supply agreement between a local water authority and a city, under which a citizen organization

claimed to be a third party beneficiary of the agreement. Lomas, 223 S.W.3d at 306. We noted that
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[i]n deciding whether a third party may enforce or challenge a contract between

others, it is the contracting parties’ intent that controls. . . . The intent to confer a

direct benefit upon a third party “must be clearly and fully spelled out or

enforcement by the third party must be denied.” . . . Incidental benefits that may flow

from a contract to a third party do not confer the right to enforce the contract. ... A

third party may only enforce a contract when the contracting parties themselves

intend to secure some benefit for the third party and entered into the contract directly

for the third party’s benefit.

Id. (citations omitted). Importantly, “*the fact that a person is directly affected by the parties’
conduct, or that he ‘may have a substantial interest in a contract’s enforcement, does not make him
athird-party beneficiary.”” Fleetwood Enters. Inc. v. Gaskamp, 280 F.3d 1069, 1075 (5th Cir. 2002)
(applying Texas law and quoting Loyd v. Eco Res., Inc., 956 S.W.2d 110, 134 (Tex. App.—Houston
[14th Dist.] 1997, no pet.)).

Sharyland does not meet the criteria necessary to confer third party beneficiary status.
Sharyland is neither mentioned in the contracts themselves, nor is there evidence that Alton and the
contractors intended to confer a direct benefit on Sharyland. Alton contracted with Carter &
Burgess to manage construction of the sewer system; with Turner, Collie & Braden to engineer and
inspect the system; and with Cris Equipment Company to build the system. While Sharyland may
incidentally benefit from the contractors’ promises to place the sewer lines in accordance with the
plans and specifications, the contract falls far short of “clearly and fully spell[ing] out” such an
intent. Lomas, 223 S.W.3d at 306. The primary purpose of these agreements was to provide for the
construction of a sewer system in Alton, not to benefit Sharyland. Cf. Basic Capital Mgmt., Inc. v.

Dynex Commercial, Inc., _ SW.3d __,  (Tex. 2011) (noting that contract had “no purpose

whatever” other than to benefit third party). We agree with the court of appeals that Sharyland was
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not a third party beneficiary of the agreement between Alton and the contractors. 277 S.W.3d at
152.
IV.  Administrative Code Chapter 30, section 317.13

As an alternate basis for affirming the court of appeals’ judgment, the contractors urge that
the trial court incorrectly held that section 317.13 of the Texas Administrative Code, which was in
effect at the time the dispute arose, applied to the sewer lines in this case.?” The contractors argue
that Sharyland’s entire case hinged on the 317.13 violation, and without it, there is no basis for
finding that the contractors were negligent.

Section 317.13 provides, in pertinent part:

The following rules apply to separation distances between potable water and
wastewater plants, and waterlines and sanitary sewers.

1) Waterline/new sewer line separation. When new sanitary sewers are
installed, they shall be installed no closer to waterlines than nine feet in all
directions. Sewers that parallel waterlines must be installed in separate
trenches. Where the nine-foot separation distance cannot be achieved, the
following guidelines will apply.

(A)  Where a sanitary sewer parallels a waterline, the sewer shall be
constructed of cast iron, ductile iron, or PVC meeting ASTM
specifications with a pressure rating for both the pipe and joints of
150 psi. The vertical separation shall be a minimum of four feet
between outside diameters. The sewer shall be located below the
waterline.

(B)  Where asanitary sewer crosses a waterline and the sewer is constructed of cast iron,
ductile iron, or PVC with a minimum pressure rating of 150 psi, an absolute
minimum distance of six inches between outside diameters shall be maintained. In

7 Section 317.13 was repealed and has since been substantially incorporated into section 217.53 of the
Administrative Code. See 30 TEX. ADMIN. CODE § 217.53; 30 TEX. ADMIN. CODE § 317.13(1)(B), repealed 33 TEX.
REG. 6928 (2008).
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addition, the sewer shall be located below the waterline where possible and one
length of the sewer pipe must be centered on the waterline.

30 TEX. ADMIN. CoDE § 317.13(1)(A)-(B).

Sharyland asserts that the contractors failed to maintain the required minimum distance
between water lines and sewer lines, failed to center the sewer pipes, and negligently installed those
pipes above the water lines in violation of section 317.13. The contractors contend that section
317.13 applied purely to sewer mains, and not the residential sewer lines at issue here.®® On
Sharyland’s request for declaratory relief, the trial court found that section 317.13 *“applied to the
situation presented in this case” and that “[t]he term ‘sewer in the context of . . . [c]hapter 317 refers
to a ‘conduit which carries off water or waste matter’ and includes sanitary sewer residential service
connections.” The court of appeals did not reach this issue, as it reversed and rendered judgment
that Sharyland take nothing.

Section 317.13, which had the force and effect of a statute and must be construed
accordingly,® is unambiguous. Accordingly, we construe it as a matter of law. The terms “sewer”
and “sanitary sewer” were not defined in section 317.13 or anywhere in Chapter 30 of the
Administrative Code, so we give them their ordinary meaning. See, e.g., Guitar Holding Co., L.P.
v. Hudspeth Cnty. Underground Water Conservation Dist. No. 1, 263 S.W.3d 910, 915 (Tex. 2008).

Generally, “sewers” or “sanitary sewers” include residential service lines, not just sewer mains.

In fact, many definitions explicitly use these terms to mean domestic or residential sewer lines. See,

8 Residential service connections are the only portions of Alton’s sewer system at issue in this case. 277
S.W.3d at 140.

% State Office of Risk Mgmt. v. Lawton, 295 S.W.3d 646, 648 (Tex. 2009).
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e.g., FRANCOIS G. BRIERE, DRINKING-WATER DISTRIBUTION, SEWAGE, AND RAINFALL COLLECTION
144 (2d ed. 2007) (“[A] sanitary sewer system transports domestic wastewater, which includes water
used for domestic consumption, water from commercial districts and industrial establishments, . .
. and water considered as parasitic . . . .”); THOMAS J. DAY, SEWER MANAGEMENT SYSTEMS 97
(2000) (“The most commonly recognized sewer type is the sanitary sewer, which is designed to
carry domestic sewage and processed industrial wastes to a treatment facility. Domestic sewage is
that wastewater generated by residential households.”); WEBSTER’S THIRD NEW INTERNATIONAL
DICTIONARY 2012 (2002) (defining “sanitary sewer” as “a sewer to dispose of sewage but not water
from ground, surface, or storm”); MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 1036 (10th ed.
1993) (defining “sanitary sewage” as “of, relating to, or used in the disposal esp. of domestic

waterborne waste”); see also THE EDWARDS AQUIFER WEBSITE, GLOSSARY OF WATER RESOURCE

TERMS, http://www.edwardsaquifer.net/glossary.html#S (defining “sanitary sewers” as
“underground pipes that carry off only domestic or industrial waste, not storm water”).

The contractors complain that the trial court improperly excluded testimony from two
TNRCC engineers who asserted that they believed section 317.13 applied only to “sewer mains”
(and not “service connections” like those at issue here) and that Alton’s sewer system did not violate
section 317.13. Sharyland responded that the TNRCC employees’ testimony was not formal policy,
and was inconsistent with a rational reading of the law. The trial court, after determining that
section 317.13 applied, excluded the testimony. The contractors urge that this was reversible error.

Again, we disagree.
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Even assuming that the interpretation of individual officials could be persuasive when
determining the meaning of an ambiguous statute or rule, we find no reason to go beyond the text
here. Nowhere in chapter 317 were residential service connections excluded from the general
meaning of “sewers” or “sanitary sewers.” To the contrary, the breadth of the terms implies the
definition that dictionaries give it: that is, underground pipes carrying domestic or industrial waste.
We agree with the trial court that section 317.13 applied to the sewer lines in this case, and the trial
court did not err in excluding the engineers’ testimony.

V. Calculating damages

A Equitable relief

The trial court held, and the court of appeals agreed, that the existence of a remedy at law
for Sharyland foreclosed the availability of equitable relief in the form of an injunction or specific
performance. We agree. Sharyland contends that an award of money damages “is not as complete,
practical, prompt, and efficient as the requested equitable remedies.” We have stated that “*[t]he
general rule at equity is that before injunctive relief can be obtained, it must appear that there does
not exist an adequate remedy at law.””” Butnaru v. Ford Motor Co., 84 S.W.3d 198, 210 (Tex. 2002)
(quoting Republic Ins. Co. v. O'Donnell Motor Co., 289 S.W. 1064, 1066 (Tex. Civ. App.—Dallas
1926, no writ)). We need not decide whether an order mandating that Alton repair its lines is the
more efficient means to remedy the mislaid sewer pipes, because the damages awarded will
compensate Sharyland for its repair costs. See Repka v. Am. Nat’l Ins. Co., 186 S.W.2d 977, 980
(Tex. 1945) (“[S]ince the legal remedy of the plaintiff is complete, certain, and adequate, there is

no necessity for his invoking the aid of the equitable jurisdiction.” (quoting 1 POMEROY’S EQUITY
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JURISPRUDENCE, 8§ 254, at429 (4thed.))). Because an adequate remedy at law exists, we agree with
the court of appeals that the availability of a legal remedy foreclosed Sharyland’s suit for an
injunction or specific performance. 277 S.W.3d at 157.

B. Joint and several liability and attorney’s fees against the contractors

The court of appeals held that the trial court erred in imposing joint and several liability on
the contractors® and awarding attorney’s fees against them. 277 S.W.3d at 155. We agree.

Texas law permits joint and several liability for most actions based in tort, as long as “the
percentage of responsibility attributed to the defendant with respect to a cause of action is greater
than 50 percent.” See TEX. Civ.PRAC. & REM. CoDE § 33.013(b)(1); JCW Elecs., Inc. v. Garza, 257
S.W.3d 701, 705 (Tex. 2008) (“[S]ection 33.003 reveals that a ‘cause of action based on tort’
includes negligence, products liability, and any other conduct that violates an applicable legal
standard . . . .”) (quoting TEX. CIV. PRAC. & REM. CODE § 33.002(a))). In this case, the jury found
that, between the contractors, C&B was 20% negligent, Cris was 40% negligent, and TCB was 40%
negligent. Because none of the contractors was attributed a percentage of responsibility greater than
50%, the proportionate responsibility statute does not permit joint and several liability on this basis.
See TEX. CIv. PRAC. & REM. CoDE § 33.013(b)(1).

As to Sharyland’s attorney’s fee claim against the contractors, we note that it is based on its
third party beneficiary theory, which we have rejected. See TEX. CIv.PRAC. & REM. CODE § 38.001;

Great Am. Ins. Co. v. N. Austin Mun. Util. Dist. No. 1, 908 S.W.2d 415, 427-28 (Tex. 1995);

% The trial court also made Alton jointly and severally liable for the damages, but because we have held that
Sharyland cannot recover against Alton, we do not address this issue.
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Dairyland Cnty. Mut. Ins. Co. of Tex. v. Childress, 650 S.W.2d 770, 775-76 (Tex. 1983). Sharyland
may not, therefore, recover its attorney’s fees against the contractors.

C. Attorney’s fees against Alton

The court of appeals held, and we agree, that Sharyland could not recover attorney’s fees for
Alton’s breach of contract, because damages were not recoverable under Local Government Code
section 271.153. 277 S.W.3d at 147. The court of appeals also held, however, that Sharyland could
recover attorney’s fees against Alton on the declaratory judgment claim, and it remanded to give
Sharyland an opportunity to segregate those fees. Id. at 147-48. But Sharyland’s request for a
declaration that section 317.13 applied to this case was merely a subset of its larger claim that Alton
breached the Water Supply Agreement. We have held that “private parties cannot circumvent [a
governmental entity’s] immunity from suit by characterizing a suit for money damages, such as a
contract dispute, as a declaratory-judgment claim.” Tex. Natural Res. Conservation Comm’nv. IT-
Davy, 74 S.W.3d 849, 856 (Tex. 2002). Because the declaration was part of Sharyland’s breach-of-
contract claim, a claim on which Sharyland cannot recover, it was error to remand for an award of
attorney’s fees on that basis. Accordingly, we reverse that portion of the court of appeals’ judgment.
VI.  Conclusion

We reverse the court of appeals’ judgment with respect to the contractors, because the
economic loss rule does not preclude Sharyland’s negligence claim against them. We also reverse
and render that part of the court of appeals’ judgment regarding Sharyland’s attorney’s fees against
Alton for the declaratory judgment claim. We affirm the remainder of the court of appeals’

judgment with regard to Sharyland’s breach of contract claim against Alton; Sharyland’s third party
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beneficiary claim against the contractors; Sharyland’s claim for attorney’s fees against the
contractors and Alton; joint and several liability against the contractors; and Sharyland’s claim for
equitable relief. Id. at 157. We remand to that court to address the issues it did not reach. We thus
affirm in part, reverse and render in part, and reverse and remand in part the court of appeals’

judgment. TEX. R. App. P. 60.2(a),(c), (d).

Wallace B. Jefferson
Chief Justice

OPINION DELIVERED: October 21, 2011
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IN THE SUPREME COURT OF TEXAS

No. 09-0257

CITY OF DALLAS, PETITIONER,

V.

HEATHER STEWART, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIFTH DISTRICT OF TEXAS

Argued February 16, 2010
CHIEF JusTICE JEFFERSON delivered the opinion of the Court, joined by JUSTICE HECHT,
JUSTICE MEDINA, JUSTICE WILLETT, and JUSTICE LEHRMANN.

JusTICE JOHNSON delivered a dissenting opinion, joined by JUSTICE WAINWRIGHT, JUSTICE
GREEN, and JUSTICE GUZMAN.

JusTICE GUZMAN delivered a dissenting opinion, joined by JUSTICE WAINWRIGHT, JUSTICE
GREEN, and JUSTICE JOHNSON.

We deny the motion for rehearing. We withdraw our opinion of July 1, 2011 and substitute
the following in its place.
Urban blight threatens neighborhoods. Either as arisk to public health or as a base for illicit

activity, dilapidated structures harm property values far more than their numbers suggest. Cities



must be able to abate’ these nuisances to avoid disease and deter crime. But when the government
sets up a mechanism to deal with this very real problem, it must nonetheless comply with
constitutional mandates that protect a citizen’s right to her property.

Today we hold that a system that permits constitutional issues of this importance to be
decided by an administrative board, whose decisions are essentially conclusive, does not correctly
balance the need to abate nuisances against the rights accorded to property owners under our
constitution. In the context of a property owner’s appeal of an administrative nuisance
determination, independent court review is a constitutional necessity. We affirm the court of
appeals’ judgment, but on different grounds.

I. Background

Heather Stewart bought a home in Dallas. Between 1991, when Stewart abandoned her
house, and 2002, when the City demolished it, the Stewart home was a regular stop for Dallas Code
Enforcement officials. Although utilities were disconnected and windows boarded up, the home
suffered vandalism in 1997 and was occasionally occupied by vagrants. Stewart did little to improve
the property, apart from building a fence to impede access, and she consistently ignored notices from
the City. Inspectors returning to the home often found old notices left on the door.

In September 2001, the Dallas Urban Rehabilitation Standards Board (“URSB” or “Board”),
a thirty-member administrative body that enforces municipal zoning ordinances, met to decide

whether Stewart’s property was an urban nuisance that should be abated. Stewart’s neighbor, who

! In the context of nuisance law, “abate” means to “eliminat[e] or nullify[].” BLACK’S LAw DICTIONARY 3 (9th
ed. 2009). Municipalities have, within their police powers, authority to abate nuisances, including the power to do so
permanently through demolition. See Schneider Nat’l Carriers, Inc. v. Bates, 147 S.W.3d 264, 286-87 (Tex. 2004).
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had registered complaints on six prior occasions, testified that a fallen tree on Stewart’s property had
done $8,000 damage to her home and threatened to do $30,000 more. The Board reviewed prior
complaints about the property and its general disrepair, found the Stewart house to be an urban
nuisance, and ordered its demolition. In September 2002, the Board denied Stewart’s request for
rehearing and affirmed its order.

On October 17, 2002, a City inspector found that Stewart had not repaired the property, and
on October 28, the City obtained a judicial demolition warrant. The City demolished the house four
days later.

Before the demolition, Stewart appealed the Board’s decision to district court, but the appeal
did not stay the demolition order. See TEX. Loc. Gov’T CoDE § 54.039(e). After the demolition,
Stewart amended her complaint to include a due process claim and a claim for an unconstitutional
taking. The trial court, on substantial evidence review, affirmed the Board’s finding that Stewart’s
home was an urban nuisance and awarded the city $2,266.28 in attorneys fees. It then severed
Stewart’s constitutional claims and tried them to a jury. At the close of trial, the City moved
unsuccessfully for a directed verdict on the grounds that the Board’s nuisance determination was res
judicata, precluding Stewart’s takings claim. The jury rejected the City’s contention that Stewart’s
home was a public nuisance and awarded her $75,707.67 for the destruction of her house.? The trial

courtdenied the City’s post-verdict motions and signed a judgment in conformance with the verdict.

2The trial court instructed the jury that, in determining whether Stewart’s property was a nuisance in the context
of her takings claim, it could consider prior administrative and judicial findings.
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The court of appeals affirmed but held that the Board’s nuisance finding could not be
preclusive because of the brief delay between the nuisance finding and the house’s demolition.
S.W.3d at .3 The City petitioned this Court for review, arguing that the lower courts erred in
failing to give the Board’s nuisance determination preclusive effect in Stewart’s taking claim. We
granted the petition for review.* 53 Tex. Sup. Ct. J. 115 (Nov. 20, 2009).

I1. Analysis

Texas law permits municipalities to establish commissions to consider violations of
ordinances related to public safety. See TEX. Loc. Gov’T CODE 88 54.032-.041; see also id.
88 214.001-.012.> The City of Dallas created the now-defunct Urban Rehabilitation Standards
Board for that purpose. See DALLAS, TEX., CODE 8§88 27-6 t0 -9, repealed by Dallas, Tex., Ordinance
26455 (Sept. 27, 2006).° The Board evaluated alleged violations of municipal ordinances. DALLAS,
TEX., CODE 88 27-6(a), 27-7, 27-8. Before issuing a demolition order, the Board was required to

give property owners notice and a hearing. See id. 8§ 27-9, 27-13. Property owners were also

® This holding was based on City of Houston v. Crabb, 905 S.W.2d 669, 674 (Tex.App.—Houston [14th Dist.]
1995, no writ), which held that in order to demolish a building as a nuisance, a City must prove that it was a nuisance
on the day of demolition.

4 The cities of Houston and San Antonio submitted a brief as amicus curiae in support of the City, as did the
cities of Aledo, Granbury, Haltom City, Kennedale, Lake Worth, North Richland Hills, River Oaks, Saginaw, and
Southlake. We also called for the views of the Solicitor General, who submitted a brief on behalf of the State of Texas
as amicus curiae.

® Chapters 54 and 214 of the Local Government Code provide substantially similar authority to municipalities
with regard to the regulation and abatement of urban nuisances.

® This repealing ordinance abolished the URSB, replacing it with a system wherein municipal judges make the
initial nuisance determination subject to substantial evidence review in district court. See DALLAS, TEX., CODE §§ 27-
16.3, 27-16.10. However, the Dallas Code still contains language permitting administrative nuisance determinations
reviewable only under a substantial evidence standard. Id. § 27-16.20.
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entitled to an appeal in district court, but judicial review was limited to deciding whether substantial
evidence supported the Board’s decision. Id. 8 27-9(e).

The Local Government Code authorizes substantial evidence review of standards
commissions’ decisions. TEX. Loc. Gov'T CoDE 88 54.039(f), 214.0012(f). The same standard
governs review of State agency determinations under the Texas Administrative Procedure Act. See
TEX. Gov'T CODE 88 2001.174-.175 (“If the law authorizes review of a decision in a contested case
under the substantial evidence rule or if the law does not define the scope of judicial review, a court
may not substitute its judgment for the judgment of the state agency on the weight of the
evidence .. ..” (emphasis added)). Substantial evidence review is limited in that it requires “*only
more than a mere scintilla,” to support an agency's determination.” Montgomery Indep. Sch. Dist.
v. Davis, 34 S.W.3d 559, 566 (Tex. 2000) (quoting R.R. Comm’n v. Torch Operating Co., 912
S.W.2d 790, 792-93 (Tex. 1995)); see also W. Wendell Hall, Standards of Review in Texas, 38 ST.
MARY’s L.J. 47, 290-92 (2006) (describing substantial evidence review as applied to Texas
administrative agencies). Substantial evidence review “gives significant deference to the agency”
and “does not allow a court to substitute its judgment for that of the agency.” Torch Operating, 912
S.W.2d at 792. Assuch, “the evidence in the record actually may preponderate against the decision
of the agency and nonetheless amount to substantial evidence.” Tex. Health Facilities Comm’n v.
Charter Med.-Dallas, Inc., 665 S.W.2d 446, 452 (Tex. 1984).

As a general matter, we have held that some agency determinations are entitled to preclusive
effect in subsequent litigation. See, e.g., lgal v. Brightstar Info. Tech. Grp., Inc., 250 S.W.3d 78

(Tex. 2007) (applying res judicata to orders of the Texas Workforce Commission). Today, we must



decide whether the Board’s determination that Stewart’s house was an urban nuisance,” and the
affirmance of that decision on substantial evidence review, precludes a takings claim based on the
demolition of that property. Because substantial evidence review of a nuisance determination
resulting in a home’s demolition does not sufficiently protect a person’s rights under Article I,
Section 17 of the Texas Constitution, we hold that the determination was not preclusive.
A. Eminent Domain and Inverse Condemnation

A city may not take a person’s property without first paying just compensation. TEX. CONST.
art. 1, § 17(d).®2 Typically, when the government takes a person’s property, it does so through
condemnation proceedings. For more than 150 years, the Legislature has prescribed a thorough and
consistent condemnation procedure. A district court appoints a board of commissioners to hear
evidence about the public’s need for the land and its value.’ The board’s decision is then subject to
de novo review by the district court. An early statute, passed before the ratification of the present
constitution, provided that

if either party be dissatisfied with the decision of said Commissioners, he or they
shall have the right to file a petition in the District Court, as in ordinary cases,

" The Dallas Municipal Code defines an urban nuisance as “a premises or structure that is dilapidated,
substandard, or unfit for human habitation and a hazard to the public health, safety, and welfare.” DALLAS, TEX., CODE
§ 27-3(24). This language comes directly from statute. See TEX. Loc. Gov’T CoDE § 214.001(a)(1); see also id. §
54.012 (“A municipality may bring a civil action for the enforcement of an ordinance . . . for the preservation of public

safety . . . [or] relating to the preservation of public health . . ..”).

8 Takings without just compensation are also prohibited by the United States Constitution. See U.S. CONST.
amends. V, XIV. However, that constitution has no requirement of prepayment of compensation. See Ruckelshaus v.
Monsanto, 467 U.S. 986, 1016 (1984) (“The Fifth Amendment does not require that compensation precede the taking.”).

® Like building standards commissions, the board of commissioners in a condemnation suit need not be made
up of lawyers. See TEX. PROP. CODE § 21.014 (requiring that the commissioners in a condemnation suit need only be
“disinterested freeholders who reside in the county”); TEx. Loc. Gov’T CoDE § 54.033 (setting no requirements for
members of building standards commissions).



reciting the cause of action and the failure to agree, and such suit shall proceed to
judgment as in ordinary cases.

Act approved Feb. 8, 1860, 8th Leg., R.S., ch. 51, 8 2, 1860 Tex. Gen. Laws 60, 61, reprinted in 4
H.P.N. Gammel, The Laws of Texas 1822-1897, at 1422, 1423 (Austin, Gammel Book Co. 1898)
(emphasis added).’® Analmost identical judicial review provision appeared in the first Revised Civil
Statutes. See TEX. REv. CIv. STAT. art. 4202 (1879). Today, condemnation proceedings are
governed by chapter 21 of the Property Code, which retains the right to de novo review of the lay
board’s valuation decision. See TEX. PRoOP. CODE § 21.018 (If there is objection to the
commissioners’ decision, the district court shall “try the case in the same manner as other civil
cases.”).

Frequently, however, the government takes property without first following eminent domain
procedures. In these cases, Texas law permits inverse condemnation suits, which are actions
commenced by the landowner seeking compensation for the government’s taking or damaging of
his or her property through means other than formal condemnation. See, e.g., City of Houston v.
Trail Enters., Inc., 300 S.W.3d 736 (Tex. 2009). While these cases are initiated by the landowner
rather than the State, they are substantially similar to condemnation suits in most other ways. See

John T. Cabaniss, Inverse Condemnation in Texas—Exploring the Serbonian Bog, 44 TEX. L. REV.

1% This statute, however, did not govern all early condemnation cases. The State frequently gave railroad
companies eminent domain powers. See Eugene O. Porter, Railroad Enterprises in the Republic of Texas, 59 Sw. HIsT.
Q. 363 (1956) (describing the charters and eminent domain powers of early Texas railroad companies); Harry N.
Scheiber, Property Law, Expropriation, and Resource Allocation by Government: The United States, 1789-1910, 33 J.
ECoN. HIsT. 232, 237 (1973) (“Devolution of the eminent-domain power upon . . . railroad companies was done in every
state.”). In some cases, the charters of these individual railroad companies prescribed somewhat different procedures
than were found in the general statutes. See, e.g., Buffalo Bayou, Brazos & Colo. R.R. Co. v. Ferris, 26 Tex. 588 (1863);
see also Sabine River Auth. v. McNatt, 342 S.W.2d 741, 746 (Tex. 1961) (upholding, against a constitutional challenge,
a condemnation statute that permitted only judicial review de novo without a jury).
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1584, 1585 n.3 (1966) (While the parties are reversed, “[t]he rules of evidence and measure of
damages . . . are much the same.”).

Our earliest cases gave the Legislature extensive leeway in defining the remedies for a
taking. In Buffalo Bayou, we held that

[i]t cannot . . . be maintained, as is insisted, that the manner of ascertaining and

assessing the amount of compensation . . ., as prescribed by the act of the legislature

granting appellants their charter, is unconstitutional, because it does not require or
authorize such compensation to be determined by the findings of a jury. ... [T]he
constitution does not prescribe a rule for determining what constitutes adequate
compensation. It may be done in any manner that the legislature in its discretion

may prescribe . . ..

26 Tex. at 599. This decision, however, came at a time when sovereign immunity was thought to
apply even to takings claims. See Ex parte Towles, 48 Tex. 413, 447-48 (1878) (Gould, J.,
dissenting) (noting that the Legislature had assumed, and the Court had recognized, the State’s
sovereign immunity from inverse condemnation suits). Moreover, at the time of Buffalo Bayou, the
Takings Clause of the Texas Constitution was generally thought not to be self-executing. See
Cabaniss, 44 TEX. L. REv. at 1586-87 & n.16.

Our decision in Steele v. City of Houston, 603 S.W.2d 786 (Tex. 1980), brought significant
change to this area of law. In Steele, the Houston Police Department, attempting to apprehend
escaped fugitives who had taken refuge in Steele’s property without his knowledge, destroyed his
property. Steele, 603 S.W.2d at 789. When Steele sued the City under the Takings Clause, the City

moved for summary judgment on the basis of its immunity from suit. 1d. at 788. The trial court

granted summary judgment and the court of civil appeals affirmed. 1d. Reversing, we wrote:



Itis our opinion that plaintiffs’ pleadings and their claim in contesting the motion for

summary judgment established a lawful cause of action under [the Takings Clause].

That claim was made under the authority of the Constitution and was not grounded

upon proof of either tort or a nuisance. It was a claim for the destruction of property,

and governmental immunity does not shield the City of Houston. The Constitution

itself is the authorization for compensation for the destruction of property and is a

waiver of governmental immunity for the taking, damaging or destruction of property

for public use.
Id. at 791 (emphasis added). Steele recognized that the Takings Clause is self-executing—that it
alone authorizes suit, regardless of whether the Legislature has statutorily provided for it. See id.
Takings suits are thus, fundamentally, constitutional suits and must ultimately be decided by a court
rather than an agency. Agencies, we have held, lack the ultimate power of constitutional
construction. See Central Power & Light Co. v. Sharp, 960 S.W.2d 617, 618 (Tex. 1997) (holding
that constitutional claims need not be brought before an agency because “the agency lacks the
authority to decide [those] issue[s]”); 1 RONALD L. BEAL, TEXAS ADMINISTRATIVE PROCEDURE &
PRACTICE § 9.3.1]c] (2011) (“No Texas agency has been granted the power to engage in
constitutional construction, and any such attempt by the legislature to vest such power would raise
serious and grave issues of a separation of powers violation.”); but cf. TEX. CONST. art. XVI,
§ 50(u).

Texas has generally recognized this rule. Agency findings in eminent domain cases are
subject to de novo trial court review, and inverse condemnation plaintiffs bring their cases in the

same manner as any other civil case. The City and the dissents urge us to insulate one type of

takings claim from the protections of Steele: those in which an agency has first declared the



property a nuisance. We do not believe, however, that this matter of constitutional right may finally
rest with a panel of citizens untrained in constitutional law.
B. The Police Power and Nuisance Abatement

A maxim of takings jurisprudence holds that “all property is held subject to the valid exercise
of the police power.” City of College Station v. Turtle Rock Corp., 680 S.W.2d 802, 804 (Tex. 1984)
(citing Lombardo v. City of Dallas, 73 S.W.2d 475, 478 (Tex. 1934)). Based on this principle, we
have long held that the government commits no taking when it abates what is, in fact, a public
nuisance. See City of Texarkana v. Reagan, 247 S.W. 816, 817 (Tex. 1923). Nuisance
determinations are typically dispositive in takings cases.’* Indeed, that was the case here: except
for damages, the only relevant question for the jury was whether Stewart’s home constituted a public
nuisance.

Our precedents make clear that nuisance determinations must ultimately be made by a court,
not an administrative body, when the property owner contests the administrative finding. See City
of Houston v. Lurie, 224 S.W.2d 871 (Tex. 1949); City of Texarkana v. Reagan, 247 S.W.816 (Tex.

1923); Crossman v. City of Galveseton, 247 S.W. 810 (Tex. 1923); Stockwell v. State, 221 S.W. 932

1 See, e.g., Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1029 (1992) (noting that a claimant cannot recover
under a regulatory takings theory if state law would have deemed the claimant’s activities a public nuisance); Vulcan
Materials Co. v. City of Tehuacana, 369 F.3d 882, 893-94 (5th Cir. 2004) (finding that the Lucas rule applies under
Texas law); RBIII, L.P. v. City of San Antonio, No. SA-09-CV-119-XR, 2010 U.S. Dist. LEXIS 91751, at *42 (W.D.
Tex. Sept. 3, 2010) (applying Vulcan and Lucas); City of Texarkana v. Reagan, 247 S.W. 816, 817 (Tex. 1923) (noting
that a showing that a structure was in fact a nuisance would be a valid defense to a suit for damages based on an allegedly
improper demolition of the structure); City of Dallas v. Wilson, 602 S.W.2d 113, 115 (Tex.App.—Dallas 1980, no writ)
(same); Jones v. City of Odessa, 574 S.W.2d 850, 853 (Tex.App—EIl Paso 1978, writ ref’d n.r.e.) (same).
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(Tex. 1920).** In Stockwell, a statute empowered the Commissioner of Agriculture to abate as
nuisances any trees infested with an “injurious insect” or a “contagious disease of citrus fruits.” See
Stockwell, 221 S.W. at 934. The Commissioner exercised this legislatively granted discretion and
ordered Stockwell’s hedges destroyed because they were infested with citrus canker, which the
Commissioner determined fit the statutory definition. 1d. We held that a court must ultimately pass
on that determination, noting that “whether something not defined as a public nuisance by the statute
is such under its general terms, is undoubtedly a judicial question.” Id. at 934.

Stewart’s home was declared an urban nuisance according to similarly broad terms. The
Local Government Code’s nuisance definition prohibits buildings that are “dilapidated,”
“substandard,” or “unfit for human habitation.” TEX. Loc. Gov’T CoDE § 214.001(a)(1). Like the
application of the phrase “contagious disease of citrus fruits,” these terms require more than rote
application by an agency; they require an assessment of whether the particular conditions—citrus
canker in one case, foundation damage in another—meet the general statutory terms. Judicial

review in nuisance cases requires the application of general statutes to specific facts.”® See

12 JusTICE GUZMAN casts these opinions narrowly to create a “general rule” that would never apply in practice.
She would hold that de novo review is required only where the agency acts without a statutory nuisance definition or
a statute requiring substantial evidence review. The Legislature has defined nuisance, see TEX. Loc. Gov’T CODE
§214.001, and it has required substantial evidence review for boards like the URSB specifically, id. § 214.0012(f), and
for review of agency decisions generally, see TEX. Gov’T CoDE § 2001.175(a). The Legislature has, therefore, evaded
JusTICE GuzMAN’s “general rule,” which would be unlikely ever to apply again.

Moreover, these cases stand for a broader proposition. In each case, there was statutory authorization for the
nuisance finding, and substantial evidence review was already considered the default standard. What these cases in fact
stand for, then, is that a court, not an administrative agency, must apply statutory nuisance standards to the facts of a
particular case.

3 The statute at issue in Stockwell did specifically permit the abatement of trees infected with, e.g., “nematode
galls” or “crown galls.” See Stockwell v. State, 221 S.W. 932, 934 (Tex. 1920). Implicit in the opinion is a suggestion
that, had the Commissioner abated trees infected with such diseases, judicial review would be unnecessary because there
would have been no application of law to fact—merely rote application of statutory command. But, where the statutory
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Stockwell, 221 S.W. at 935 (quoting COOLEY’S CONSTITUTIONAL LIMITATIONS 742 (“Whether any
particular thing or act is or is not permitted by the law of the State must always be a judicial
question, and therefore the question of what is and what is not a public nuisance must be judicial,
and it is not competent to delegate it to the local legislative or administrative boards.”)).

We adopted this view of Stockwell in Crossman, writing that Stockwell refused to “sustain
the validity of [a] statute, in so far as its effect was to deny a hearing before the courts on the
guestion as to whether or not the particular trees involved constituted a nuisance which ought to be
summarily destroyed.” Crossman, 247 S.W. at 813. That is, judicial review was necessary in
Stockwell because a general statutory term had to be applied to specific facts. We wrote:

A wooden building . . . is not a nuisance per se. It can only become a nuisance by

the use to which it is put or the state of repair in which it is maintained; but as to

whether or not it is, even in these events, a nuisance is a justiciable question,

determinable only by a court of competent jurisdiction.
Id. at 813 (emphasis added). To read this as negating a property owner’s right to full judicial review
is to reject the opinion’s clear language.

Reagan is particularly on point. There, a statute in the form of the City’s charter gave the
City the power to abate “dilapidated” buildings as nuisances, and the City destroyed Reagan’s
property pursuant to this authority. The district court concluded that the City’s determination was

res judicata. We disagreed, holding that a court must determine whether a building is *“in fact” a

nuisance:

term was more general, and the agency therefore had discretionary power, review was necessary. There is, of course,
no suggestion that this is based on either the lack of a statutory definition—there is one—or the failure to prescribe a
standard of review.
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[N]either the Legislature nor the City Council can by a declaration make that a

nuisance which is not in fact a nuisance; and the question as to whether or not the

building here involved was a nuisance was a justiciable question, determinable alone

by the court or jury trying the case.
Reagan, 247 S.W. at 817 (emphasis added). JUSTICE GUZMAN suggests that the problem in Reagan
was that the statute was not “circumscribed to specific conditions that constitute a nuisance in fact”
but rather authorized abatement of buildings for merely being dilapidated.  S.W.3dat___ &n.7.
But the statute at issue in this case also authorizes abatement of buildings for merely being
dilapidated. See TEX. Loc. Gov’T CoDE § 214.001(a)(1) (providing that a “municipality may, by
ordinance, require the . . . demolition of a building that is . . . dilapidated”). Thus, the standards for
demolition are the same,* and, as in Reagan, an aggrieved property owner is entitled to judicial
review.

Finally, in Lurie, we stated that “[i]t has been repeatedly held that the question whether
property is a public nuisance and may be condemned as such is a justiciable question to be
determined by a court.” Lurie, 224 S\W.2d at 874. We referred to the “important principle”

announced by Stockwell, Crossman, and Reagan that “the property owner is not to be deprived of

his right to a judicial determination of the question whether his property is a public nuisance to be

14 Cities are by statute permitted to demolish buildings that are, inter alia, “dilapidated, substandard, or unfit
for human habitation and a hazard to the public health, safety, and welfare.” TeX. Loc. Gov’T CODE § 214.001(a)(1).
JusTICE GuzMAN contends that the phrase “hazard to the public health, safety, and welfare” limits the word “dilapidated”
and that, therefore, the statute only permits the demolition of nuisances in fact. This reading strain’s the sentence’s
grammar and apparent meaning. The language after the word “or” constitutes a single phrase permitting abatement of
buildings that are “unfit for human habitation and a hazard to the public health, safety, and welfare.” Dilapidation and
failure to comply with building standards are separate bases for abatement. This reading comports with the doctrine of
last antecedent, which suggests that in most cases, a qualifying phrase should be applied only to the portion of the
sentence “immediately preceding it.” See Spradlin v. Jim Walter Homes, Inc., 34 S.W.3d 578, 580 (Tex. 2000).

Moreover, even if the final phrase did modify “dilapidated,” that would not transform all URSB findings into
findings that a property was, in fact, a nuisance “in fact.” The Local Government Code’s “hazard” language is exactly
the same sort of “general term” that we said in Stockwell must be found by a court.
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abated by demolition.” Id. at 875. Rather than give Lurie and its antecedents a needlessly narrow
cast, we should take their broad statements of principle at face value.™

The City doubts Lurie’s continuing validity, relying on two cases from this Court which, it
says, undermine the notion that a claim under the Takings Clause necessitates de novo trial court
review. In Brazosport Savings & Loan Ass’n v. American Savings & Loan Ass’n, we held that
substantial evidence review was appropriate where the plaintiff asserted that the State’s issuance of
a charter to a third party infringed on the plaintiff’s due process property rights. 342 S.W.2d 747,
752 (Tex. 1961). Then, in City of Houston v. Blackbird, we held that there was no right to a de novo
trial after the city council had levied assessments against landowners’ property for the costs of
paving improvements. 394 S.W.2d 159, 162-63 (Tex. 1965). Both cases are distinguishable.

Neither Brazosport nor Blackbird concerns nuisance determinations, and thus each says little
about Lurie’s specific holding. Moreover, both predate our decision in Steele, which recognized an
implied constitutional right of action for takings claims. Steele, then, undermined their vitality
insofar as they give broad deference to the Legislature’s determinations of remedial schemes for
property rights violations. Finally, and most fundamentally, Blackbird and Brazosport do not
concern agency decisions that directly determine substantive constitutional rights. Rather, they are

due process cases alleging improper agency actions implicating property interests. See Blackbird,

15 We should also recognize Lurie’s language about the lack of statutory authorization for substantial evidence
review for what it was: bolstering. See City of Houston v. Lurie, 224 S.W.2d 871, 876 (Tex. 1949) (“Certainly we would
not be justified in applying the substantial evidence rule to this case when there is nothing in the statutes . . . expressing
an intention that the suit be tried under [the substantial evidence] rule.”). Earlier in the opinion, we noted that in other
circumstances substantial evidence was the default standard in the absence of express legislative guidance. Id. at 874.
But, because of the special nature of the right in question, we refused to apply that default presumption. Id. Nothing
in Lurie suggests that our conclusion would have been different had the Legislature expressly required substantial
evidence review. To the contrary, the opinion’s other language—its language of principle—suggests the opposite result.
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394 S.W.2d at 161 (petitioners arguing that Houston did not follow the law in levying assessments
against their property); Brazosport, 342 S.W.2d at 749 (respondent arguing that the agency acted
“contrary to law and . . . rules”). Blackbird and Brazosport hold that in such cases, due process
requires a right of appeal but note that substantial evidence review will usually be sufficient. See
Blackbird, 394 S.W.2d at 163 (holding that agency action levying property assessments may only
be overturned because it is “arbitrary or [is] the result of fraud”); Brazosport, 342 S.W.2d at 751
(holding that due process requires “a right of judicial review” where agency action affects property
rights). So long as the agency complies with the requirements of due process, its substantive
decision does not directly adjudicate a constitutional claim.

In Blackbird, for example, the Court made clear that a city has the power to assess property
owners for improvements to their properties, but noted that an improperly supported assessment may
run afoul of the Texas Constitution. Blackbird, 394 S.W.2d at 162. To the extent the Court held that
the case implicated the Takings Clause, it was because of a belief that an improper assessment might
constitute a taking. Id. The suit in Blackbird was thus not a takings suit but, instead, was a statutory
suit contesting the assessments’ grounds. See id. at 160. It alleged that the agency failed to follow
the law, a violation of due process. See, e.g., Bennettv. Reynolds, 315 S.W.3d 867, 873 (Tex. 2010)
(noting that arbitrary deprivations of property are violations of due process); Citizens Ins. Co. of Am.
v. Daccach, 217 S.W.3d 430, 446 (Tex. 2007) (“Due process requires that the application of Texas
law be neither arbitrary nor fundamentally unfair.”). This differs significantly from Stewart’s
takings suit, which deals with whether her property was taken without just compensation. For these

reasons, the cases cited by the City do not displace our holding in Lurie. See Sheffield Dev. Co., Inc.
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v. City of Glenn Heights, 140 S.W.3d 660, 674 (Tex. 2004) (“Prior decisions need not be reaffirmed
periodically to retain authority.”).

The City also relies on two federal cases for the proposition that Lurie has been undermined
by the rise of the administrative state. See Freeman v. City of Dallas, 242 F.3d 642, 649 (5th Cir.
2001) (en banc) (suggesting that plenary court review of nuisance determinations is “fundamentally
at odds with the development of governmental administrative agencies”); Traylor v. City of
Amarillo, 492 F.2d 1156, 1158 (5th Cir. 1974) (suggesting that Crossman was “decided at a time
when the constitutional basis for public regulatory powers was more primitive” (internal quotations
omitted)). However, neither of these cases squarely addresses the issue currently before us, and
neither directly addresses Lurie at all. Traylor was a case about whether a judicial nuisance
determination must precede a property’s demolition, not about judicial review of such
determinations.

Freeman, too, is not directly on point. In Freeman, the petitioners, whose property was
demolished, did not seek judicial review of the URSB’s decision, and so the scope of that review
was not at issue. Freeman, 242 F.3d at 646-47. Rather, Freeman considered whether the Fourth
Amendment requires that a judicial warrant precede the permanent abatement of a nuisance. 1d. at
647. Freeman cited our cases only to reject an analogy, apparently raised by the petitioners,
between warrant requirements and judicial review of nuisance determinations. Id. at 649 (noting
that the Texas judicial review cases “say nothing about employing the Warrant Clause” in this

context). We do not believe the Circuit intended to decide the specific question before us today.

16



Moreover, neither Traylor nor Freeman addresses the Texas Constitution, under which we
decide today’s case. See Freeman, 242 F.3d at 654 (reaching its holding under the Fourth
Amendment alone); Traylor, 492 F.2d at 1159 n.4 (*We intend no reflection on the continuing
validity under state law of the Texas decisions cited by appellants . . . .”). Indeed, the Freeman
dissent notes that “judicial oversight of public nuisance abatement . . . is required by Texas
jurisprudence.” 242 F.3d at 665 (Dennis, J., dissenting) (citing Lurie, 224 S.W.2d at 874).

We consider today not only our Takings and Due Process Clauses, which are generally
regarded as functionally similar to their federal counterparts, but also our Separation of Powers
Clause, which has no explicit federal analogue. See TEX. CONST. art. Il, § 1 (“The powers of the
Government of the State of Texas shall be divided into three distinct departments, each of which
shall be confided to a separate body of magistracy .. ..”). Asin most states, separation of powers
principles are ingrained in the Texas Constitution, while they are merely implied in the United States
Constitution. See Harold H. Bruff, Separation of Powers Under the Texas Constitution, 68 TEX. L.
REV. 1337, 1340 (1990); see also Neil C. McCabe, Four Faces of State Constitutional Separation
of Powers: Challenges to Speedy Trial and Speedy Disposition Provisions, 62 TEMP. L. REV. 177,
185 (1989) (“The principle of separation of powers has evolved along parallel but distinctly different
paths on the state and federal levels.” (internal quotations omitted)). The scope of separation of
powers is a function of governmental structure, and because of the differences between Texas and
federal government, its requirements at the state level are different. This is especially true given its
explicit treatment in our constitution. See Bruff, 68 TEX. L. REV. at 1348 (noting that the

“prominence of Texas’s constitutional command has given the separation-of-powers doctrine a
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special vigor in anumber of respects”). In particular, the fragmentation of Texas’s executive branch
“attenuates” the accountability of our administrative agencies. Id. at 1346 (“The structure of Texas
government permits the ties between a particular agency and each of the three branches of the state
government to be weaker—sometimes far weaker—than they would be in the federal government.”).
Accountability is especially weak with regard to municipal-level agencies such as the URSB, which
are created by cities that “typically lack the separation of powers of the state and federal
governments.”*® Id. at 1355. For these reasons, the Fifth Circuit cases cited by the City have little
relevance to our decision today, which must rely on the Texas Constitution and our precedent.*
C. Agencies and Constitutional Construction

JUsTICE GUzZMAN laments that we “miss[] the crux of the constitutional issue” before us. See
__S\W.J.3dat___ . We agree that the “correct inquiry” is whether Stewart was afforded due
process, id. at ___, but we cannot accept that the centrality of personal property rights, explicitly
protected by two provisions of our constitution, has no bearing on the procedural requirements
placed on an administrative agency when it adjudicates a question of direct constitutional import.
Our opinion emphasizes the importance of an individual property owner’s rights when aligned

against an agency appointed by a City to represent the City’s interests.”® The character of the

18 Individuals often have fewer statutory procedural protections before municipal agencies than they do before
State agencies. Compare TEX. Gov’T CoDE ch. 2001 (enumerating the procedural protections required for contested
case hearings conducted by State agencies), with TEX. Loc. Gov’T CoDE ch. 54, subch. C (permitting the creation of
municipal building and standards commissions and defining the scope of their powers).

71t is also worth noting that Traylor, on which Freeman relies, predates both our decision in Steele as well as
the reinvigoration by the Supreme Court of the constitutional fact cases, discussed below.

'8 Abatement actions are often motivated, at least in part, by a city’s bottom line. See Nicole Stella Garnett,

Ordering (and Order in) the City, 57 STAN. L. REV. 1, 12-13 (2004) (“Blighted properties contribute to a city’s economic
problems by discouraging neighborhood investment, depriving the city of tax revenue, lowering the market value of

18



substantive rights protected, especially substantive constitutional rights, must be considered by a
court determining what procedure is due. Cf. Mathews v. Eldridge, 424 U.S. 319, 335 (1976)
(noting that, in determining what process is due, courts must pay close attention to the nature of “the
private interest that will be affected by the official action”); see also Cleveland Bd. Of Educ. v.
Loudermill, 470 U.S. 532, 541 (1985) (noting, with regard to the important relationship between
procedural due process and substantive rights, that “the Due Process Clause provides that certain
substantive rights—Iife, liberty, and property—cannot be deprived except pursuant to
constitutionally adequate procedures™).

Inatakings case, a nuisance finding generally precludes compensation for the government’s
destruction of property. That is so because due compensation is typically a matter “determined by
whether the conduct of the sovereign is classified as a noncompensable exercise of the police power
or a deprivation of property through eminent domain.” Cabaniss, 44 TEX. L. REV. at 1584 n.1. The
nuisance determination, therefore, cannot be characterized as somehow apart from the takings claim,
because the only sense in which such a determination is significant—its only meaning—is that it
gives the government the authority to take and destroy a person’s property without compensation.
Nuisance findings are “determination[s]—in constitutional terms—that the structure has no value

atall.” D.R. Mandelker, Housing Codes, Building Demolition, and Just Compensation: A Rationale

neighborhood property, and increasing the cost of business and homeowner insurance.” (footnotes omitted)); see also
Freeman v. City of Dallas, 242 F.3d 642, 667 (5th Cir. 2001) (en banc) (Dennis, J., dissenting) (“The City of Dallas has
pecuniary interests in the outcome of [abatement] proceedings, e.g., justification for federal and state urban renewal
grants; enhancement of the municipal tax base by promoting the replacement of old buildings with new ones.”); id. at
664 (“The URSB is an agency of the City of Dallas charged with the remediation—including the demolition—of
structures deemed by it to constitute urban nuisances. The URSB’s job is to eliminate unsightly conditions adversely
affecting the economic value of neighboring property and the City’s tax base.”).
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for the Exercise of Public Powers Over Slum Housing, 67 MICH. L. REv. 635, 639 (1969).
Specifically, the issue before us is whether, in Stewart’s takings claim, the URSB’s nuisance
determination is res judicata. That is, should it have been a dispositive affirmative defense to her
claim?*® The nuisance finding is thus a value determination, like the value determination made by
the board of commissioners in an eminent domain case. The board of commissioner’s value
determination, of course, is subject to de novo review in a trial court;® so, too, is the URSB’s value
determination in this case.?

Moreover, though the value determination that the board of commissioners makes in an
eminent domain suit is wholly factual, based on market conditions and similar factors, it is given no

weight on appeal to the trial court. The value determination the URSB made here, however, was

19 For this reason, JUSTICE GUZMAN’s suggestion that, as an initial matter, this case falls outside the Takings
Clause is peculiar. This case is outside the Takings Clause only if the property was in fact a nuisance and properly found
as such. If the jury’s failure to find that Stewart’s property was a nuisance controls, then there was a taking. This case
must therefore be analyzed with Takings Clause in mind.

2 Tex. PRoP. CoDE § 21.018(b) (requiring that appeals from the board of commissioners’ findings be tried “in
the same manner as other civil causes™).

2 JusTICE GUZMAN fails to articulate any logical reason for treating review of these two types of administrative
valuation differently. We agree with JusTICE GUzZMAN that proper abatement has always required that the property be
anuisance in fact. But if this standard applies to all governmental action with respect to nuisances, why does the scope
of review turn on whether the Legislature told the agency about the standard? The nuisance in fact requirement is a
common law norm limiting all governmental exercise of the police power. Statute or no, the question is the same. So
must be the standard of review.

The differing treatment of decisions of the URSB and condemnation commissioners is particularly notable
considering that the board of commissioners in an eminent domain case is appointed by the trial court, TEX. PROP. CODE
8§ 21.014(a) (requiring that the commissioners be appointed by the “judge of a court in which a condemnation petition
is filed or to which an eminent domain case is assigned”), and therefore could be considered its agent. Cf. N. Pipeline
Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50, 77 (1982) (approving of the use of magistrate judges as adjuncts
to Article 111 courts). The agency here, though, is appointed by the City that is taking the property. DALLAS, TEX., CODE
8§ 27-6, repealed by Dallas, Tex., Ordinance 26455 (Sept. 27, 2006).
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largely a determination of law based on the application of statutory standards to historical facts.
Such a determination is less, not more, appropriate for deferential agency review.

This is especially true because of the constitutional nature of the nuisance inquiry. In Steele,
we observed that the law had “moved beyond the earlier notion that the government’s duty to pay
for taking property rights is excused by labeling the taking as an exercise of the police powers,”
Steele, 603 S.W.2d at 789, because the line between police power and takings is “illusory” and
requires “a careful analysis of the facts . . . in each case of this kind.” Turtle Rock, 680 S.W.2d at
804; see also Parking Ass’n v. City of Atlanta, 515 U.S. 1116, 1118 (1995) (Thomas, J., dissenting)
(referring to the “fact-specific nature of takings claims”). Because a nuisance determination is an
exercise of the police power, it, like any other determination regarding the police power, “is a
question of law and not fact” that must be answered based upon a “fact-sensitive test of
reasonableness.” Turtle Rock, 680 S.W.2d at 804; see also Sheffield, 140 S.W.3d at 671 (observing
that “*[c]ases attempting to decide when a regulation becomes a taking are among the most litigated
and perplexing in current law’” (quoting Eastern Enters. v. Apfel, 524 U.S. 498, 541 (1998)
(alteration in original)). We have even refused to give substantial deference to our lower courts
when they make similar determinations. In Mayhew v. Town of Sunnyvale, we noted that while
“determining whether a property regulation is unconstitutional requires the consideration of a
number of factual issues,” we do not grant deference because, “[w]hile we depend on the district
court to resolve disputed facts regarding the extent of governmental intrusion on the property, the
ultimate determination of whether the facts are sufficient to constitute a taking is a question of law.”

Mayhew, 964 S.W.2d 922, 932-33 (Tex. 1998) (citation omitted). Thus, in the takings context, we
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may grant deference to findings of historical fact, but mixed questions of law and constitutionally
relevant fact—Iike the nuisance determination here—must be reviewed de novo.

Cases from the United States Supreme Court provide further guidance. In a recent line of
cases, that Court has reinvigorated the constitutional fact doctrine,” especially as it relates to
appellate review of state and lower federal court decisions. See, e.g., Bose Corp. v. Consumers
Union of U.S., Inc., 466 U.S. 485, 510-11 (1984) (holding, as “a rule of federal constitutional law,”
that appellate courts must give independent, de novo review to lower court determinations of actual
malice in defamation cases, despite contrary statute). The reasoning of these cases applies with even
greater force to agency decisions because while state and lower federal courts are presumed

competent to handle constitutional matters, administrative agencies, for all the deference they are

22 The original “constitutional fact” cases dealt with review of administrative decisions implicating
constitutional claims. See Henry P. Monaghan, Constitutional Fact Review, 85 CoLuM. L. REv. 229, 247-63 (1985).
Inan especially relevant case involving a confiscation challenge to a public utility rate order, the Supreme Court required
plenary court review of constitutionally relevant facts. See Ohio Valley Water Co. v. Ben Avon Borough, 253 U.S. 287
(1920). Central to the dispute in Ben Avon was the question of the value of the utility’s property. See id. at 288. The
Supreme Court held that the utility was entitled to independent judicial judgment on a question, such as this, which
implicated the Takings Clause. Id. at 290-91. Ben Avon itself supports our holding today. Though it has not been
recently cited for its original holding, it has also never been overruled. See Sheffield, 140 S.W.3d at 660 (quoting
Agostini v. Felton, 521 U.S. 203, 237 (1997) (“[1]f a precedent of [the Supreme] Court has direct application in a case,
yet appears to rest on reasons rejected in some other line of decisions, [a lower court] should follow the case which
directly controls, leaving to [the Supreme] Court the prerogative of its own decisions.”) (citation omitted) (alterations
inoriginal)). We decide today’s case under the Texas Constitution, and, thus, Supreme Court precedent does not control,
but because of the similarities between the United States Constitution and that of our state, it is authority of the utmost
persuasiveness. See id. (noting that even where a takings decision is made under the Texas Constitution, “we do look
to federal takings cases for guidance in applying our own constitution™).

The constitutional fact doctrine was affirmed in Crowell v. Benson, 285 U.S. 22, 56-58 (1932), where the Court
held that constitutional facts must be found by a court. See also Monaghan, 85 CoLum. L. REV. at 253 (noting that in
Crowell, the Court “confirmed and generalized the constitutional fact doctrine in strong terms”). After Crowell, though,
the constitutional fact doctrine fell into relative desuetude. See Adam Hoffman, Note, Corralling Constitutional Fact:
De Novo Fact Review in the Federal Appellate Courts, 50 DUKE L.J. 1427, 1449 (2001); see also N. Pipeline, 458 U.S.
at82n.34 (“Crowell’s precise holding, with respect to ‘jurisdictional” and ‘constitutional” facts that arise within ordinary
administrative proceedings, has been undermined by later cases.”). But see Gonzales v. Carhart, 550 U.S. 124, 165
(2007) (approvingly citing Crowell for the proposition that the Supreme Court “retains an independent constitutional
duty to review factual findings where constitutional rights are at stake™).
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typically given, occupy a subordinate status in our system of government. See Henry P. Monaghan,
Constitutional Fact Review, 85 CoLuM. L. REv. 229, 239 (1985) (noting that in the context of
administrative agencies, “a strong argument can be made that enforcement tribunals must undertake
constitutional fact review” for reasons “rooted in the ‘legitimacy deficit’ inherent in administrative
adjudication.”); see also Richard H. Fallon, Jr., Legitimacy and the Constitution, 118 HARV. L. REV.
1787, 1842-47 (2005) (noting that administrative agencies can be thought to suffer from problems
of legal, sociological, and moral illegitimacy).?

The Supreme Court has required constitutional fact review primarily in the context of the
First and Fourth Amendments. In those areas, facts tend to be deeply intertwined with legal issues,
necessitating independent review. In Millerv. Fenton, 474 U.S. 104, 114 (1985), the Supreme Court
noted that where “the relevant legal principle can be given meaning only through its application to
the particular circumstances of a case,” it is “reluctant to give the trier of fact’s conclusions
presumptive force . ...” The Miller Court considered whether it was required to defer to a trial
court’s determination that a confession was voluntary. Id. at 105-06. The Court rejected that

approach, holding that voluntariness was a fact-specific, but nonetheless legal, determination. Id.

2 Indeed, according to Professor Monaghan,

[i]n terms of the constitutional design, the whole process of substituting administrative for judicial
adjudication may be thought to suffer from a serious “legitimacy deficit.” The constitutional fact
doctrine is an effort to overcome this problem, to reconcile the imperatives of the twentieth century
administrative state with the constitutional preference for adjudication by the regular courts. It does
so by requiring, at a minimum, that a court asked to enforce an administrative order must engage in
constitutional fact review.

Monaghan, 85 CoLuM. L. Rev. at 262 (footnote omitted); see also Richard H. Fallon, Jr., Legitimacy and the

Constitution, 118 HARV. L. REv. 1787, 1844 (2005) (noting that the sociological legitimacy deficit of administrative
agencies is “serious, even alarming”).
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at 116 (“[T]he admissibility of a confession turns as much on whether the techniques for extracting
the statements, as applied to this suspect, are compatible with a system that presumes innocence and
assures that a conviction will not be secured by inquisitorial means as on whether the defendant’s
will was in fact overborne.”). Similarly, in Hurley v. Irish-American Gay, Lesbian and Bisexual
Group of Boston, 515 U.S. 557, 567 (1995), the Court held that determinations of whether an
activity constitutes free speech, protected by the First Amendment, carry with them “a constitutional
duty to conduct an independent examination of the record as a whole, without deference to the trial
court.” This independent review is required because “the reaches of the First Amendment are
ultimately defined by the facts it is held to embrace,” and so a reviewing court “must thus decide
for [itself] whether a given course of conduct falls on the near or far side of the line of constitutional
protection.” Id. And in Ornelasv. United States, 517 U.S. 690, 695-97 (1996), the Supreme Court
held that appellate courts must independently determine what constitutes “reasonable suspicion” and
“probable cause.” Again, the mixed nature of questions of law and findings of constitutional fact
were controlling:

Avrticulating precisely what “reasonable suspicion” and “probable cause” mean is not

possible. ... They are .. .. fluid concepts that take their substantive content from

the particular context in which the standards are being assessed. The principal

components of a determination of reasonable suspicion or probable cause will be the

events which occurred leading up to the stop or search, and then the decision whether

these historical facts, viewed from the standpoint of an objectively reasonable police

officer, amount to reasonable suspicion or to probable cause. The first part of the

analysis involves only a determination of historical facts, but the second is a mixed

question of law and fact . . . .

Id. at 695-96 (citations omitted) (emphasis added).
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Takings claims also typically involve mixed questions of fact and law. See Mayhew, 964
S.W.2d at 932-33. An analysis of whether a structure is a nuisance requires fairly subtle
consideration. There are initial questions of historical fact—whether or not the structure had
foundation damage, for example. These questions are within the competence of the administrative
agency and are accorded deference. But the second-order analysis, which applies those historical
facts to the legal standards,* are questions of law that determine the constitutionality of a property’s
demolition. Seeid. These legal-factual determinations are outside the competence of administrative
agencies.”

Indeed, we have held that an agency’s adjudicative power is strongest where it decides
purely statutory claims and weakest where it decides claims derived from the common law.
Compare Emps. Ret. Sys. of Tex. v. Duenez, 288 S.W.3d 905, 910 (Tex. 2009) (refusing to construe
a statute to permit an agency to decide subrogation claims because those claims “existed at common

law long before [the agency] was created”), with Subaru of Am., Inc. v. David McDavid Nissan, Inc.,

2 E.g., did the damage to the structure make it a threat to public health or safety such that the government may
deprive a citizen of her ownership of the structure?

% Our holding today is restricted to judicial review of agency decisions of substantive constitutional rights, and
thus, despite JUSTICE GUZMAN’s assertions to the contrary,  S.W.3d at __, it does no violence to the general rule
that trial court decisions on mixed questions of fact and law are reviewed for abuse of discretion. See State v. $217,590
in U.S. Currency, 18 S.W.3d 631, 633 (Tex. 2000). We note, however, that we have already recognized the existence
of exceptions to that rule on the basis of the constitutional concerns. For example, Texas appellate courts follow Bose’s
requirement that they independently review trial court findings of actual malice in defamation cases. Sw. Bell Tel. Co.
v. Garza, 164 S.W.3d 607, 623-24 (Tex. 2004); Turner v. KTRK TV, Inc., 38 S.W.3d 103, 120 (Tex. 2000) (“Federal
constitutional law dictates our standard of review on the actual malice issue, which is much higher than our typical ‘no
evidence’ standard of review.”). Likewise, we have repeatedly left open the question of whether the constitution requires
de novo review in parental termination cases. See In re J.F.C., 96 S.W.3d 256, 267-68 (Tex. 2002); In re C.H., 89
S.W.3d 17, 29 (Tex. 2002) (Hecht, J., concurring). And in Mayhew v. Town of Sunnyvale, 964 S.W.2d 922, 932-33 (Tex.
1998), we refused to defer to the trial court’s determination of factual issues in a regulatory takings case because “the
ultimate determination of whether the facts are sufficient to constitute a taking is a question of law.” See also Tony Gullo
Motors I, L.P. v. Chapa, 212 S.W.3d 299, 307-08 & n.34 (Tex. 2006) (noting that the constitution requires de novo
review of the constitutionality of punitive damage awards).
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84 S.W.3d 212, 227 (Tex. 2002) (permitting an agency to decide claims arising “from a statute and
not the common law”). The protections we have previously provided to common law claims should
apply with special force to claims founded in our constitution, because the power of constitutional
construction is inherent in, and exclusive to, the judiciary. See Firemen’s & Policemen’s Civil Serv.
Comm’n v. Kennedy, 514 S.W.2d 237, 239 (Tex. 1974) (holding that courts may consider the
constitutionality of agency action even where judicial review is not provided for by statute).

Many agencies make decisions that affect property interests—such as licensure and rate
setting—nbut in so doing they do not actually engage in constitutional construction. See 1 BEAL,
TEXAS ADMINISTRATIVE PROCEDURE & PRACTICE § 9.3.1[c]. Rather, constitutional challenges to
agency decisions typically deal not with the substance of the agency’s decision but, rather, with the
procedures that the agency followed in making it. See, e.g., Blackbird, 394 S.W.2d 159; Brazosport,
342 S.W.2d 747. The rules governing such procedural challenges are already well established.
Kennedy, 514 S.W.2d at 239. Thus, all that is before the us today is agency authority to actually
decide substantive constitutional claims.

I11. Response to Motion for Rehearing

The City and a number of amici?® urge us to grant rehearing. They argue that failing to

accord administrative nuisance determinations preclusive effect will open the floodgates for takings

claims. Because takings claims have a ten-year statute of limitations, they contend, parties will now

% The International Municipal Lawyers Association, the Texas City Attorneys Association, the Texas Municipal
League, and the Cities of Abilene, Aledo, Cleburne, Euless, Fort Worth, Garland, Granbury, Haltom City, Houston,
Irving, Kennedale, Lake Worth, McAllen, Mesquite, North Richland Hills, River Oaks, Saginaw, San Antonio,
Southlake, and Sulphur Springs have submitted amicus curiae briefs in support of the City’s motion for rehearing.
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sue to challenge demolitions that occurred any time in the past ten years. Finally, the amici assert
that our decision effectively eliminates administrative nuisance abatement because cities lack the
resources to file suit to abate every nuisance.

These arguments overlook three key facts. First, takings claims must be asserted on appeal
from the administrative nuisance determination. Although agencies have no power to preempt a
court’s constitutional construction,?” a party asserting a taking must first exhaust its administrative
remedies and comply with jurisdictional prerequisites for suit. We recently explained that a litigant
must avail itself of statutory remedies that may moot its takings claim, rather than directly institute
a separate proceeding asserting such a claim. See City of Dall. v. VSC, 347 S.W.3d 231, 234-37
(Tex. 2011). We held that “if a remedial procedure might have obviated the need for a takings suit,
then the property simply had not, prior to the procedure’s use, been taken without just
compensation.” Id. at 237. We apply the same rationale here. Had Stewart convinced the URSB
that her property was not a nuisance, the City would not have obtained a demolition order, and
Stewart’s takings claim would fail. Because she was unsuccessful before the Board, she properly
asserted her takings claim on appeal to district court.

Thus, as one commentator has noted, “even though [a constitutional] claim may be asserted
for the first time in the district court upon appeal of the agency order, a failure to comply with the
appeal deadlines and/or the failure to so assert the constitutional claim at that time, precludes a party
from raising the issue in a separate proceeding.” 1 BEAL, TEXAS ADMINISTRATIVE PRACTICE AND

PROCEDURE § 9.3.1|[c]; see also Tex. Comm’n on Envtl. Quality v. Kelsoe, 286 S.W.3d 91, 97 (Tex.

2 Cent. Power & Light Co. v. Sharp, 960 S.W.2d 617, 618 (Tex. 1997).
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App.—Austin 2009, pet. denied) (holding that a party making a constitutional claim must
nonetheless comply with statutory prerequisites for judicial review). A party cannot attack
collaterally what she chooses not to challenge directly. Cities are not, therefore, subject to new
takings suits for long-concluded nuisance abatements.

Second, property owners rarely invoke the right to appeal.®® This may be due to the
correctness of the nuisance finding, to the time and expense involved,” or to the Local Government
Code’s narrow thirty day window for seeking review. See TEX. Loc. Gov’T CODE § 214.0012(a)
(requiring appeals to be filed within thirty days of order). Or it may be because an unsuccessful
appellant must pay the municipality’s attorney’s fees and costs. Id. § 214.0012 (h) (requiring
appellant to pay municipality’s attorney’s fees, costs, and expenses, if municipality’s decision is
affirmed or “not substantially reversed”).

Third, and perhaps most importantly, de novo review is required only when a nuisance
determination is appealed. Thus, the City need not institute court proceedings to abate every
nuisance. Rather, the City must defend appeals of nuisance determinations and takings claims
asserted in court by property owners who lost before the agency. Given these considerations, we

disagree with the City’s and the amici’s characterization of the effects of our holding.

% The amici have provided some anecdotal evidence on this point. The City of Fort Worth states that over the
past ten years it has brought 1,250 cases to its Building Standards Commission, and fewer than ten of those were
appealed to district court. The City of Sulphur Springs has abated 86 structures by demolition over the past five years;
in 68 of those abatements, the property owner acquiesced in the demolition order. The City of Mesquite has taken 18
cases to its Building Standards Board since 2009. Of those 18, 15 were ordered demolished, and 14 have been
demolished. The one remaining property is apparently the only one in which the owner appealed the case to district
court, and that appeal has been dismissed for want of prosecution.

2 This includes not just litigation costs, but also the civil penalties municipalities can assess against property

owners who fail to comply with repair or demolition orders. See, e.g., Freeman, 242 F.3d at 645 (noting that the URSB
could impose penalties of up to $2000 per day) (citing DALLAS, TEX., CODE ch. 27, art. 1, § 27-8).
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IV. Conclusion

That the URSB’s nuisance determination cannot be accorded preclusive effect in a takings
suit is compelled by the constitution and Steele, by Lurie and its antecedents, by the nature of the
question and the nature of the right. The protection of property rights, central to the functioning of
our society,* should not—indeed, cannot—be charged to the same people who seek to take those
rights away.

Because we believe that unelected municipal agencies cannot be effective bulwarks against
constitutional violations, we hold that the URSB’s nuisance determination, and the trial court’s
affirmance of that determination under a substantial evidence standard, were not entitled to
preclusive effect in Stewart’s takings case, and the trial court correctly considered the issue de novo.

We affirm the court of appeals judgment. TEX. R. App. P. 60.2(a).

Wallace B. Jefferson
Chief Justice

OPINION DELIVERED: January 27, 2012

% See, e.9., JOHN LOCKE, SECOND TREATISE OF GOVERNMENT 133 (2004) (“The reason why men enter into
society is the preservation of their property . . .."”).
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IN THE SUPREME COURT OF TEXAS

No. 09-0257

CITY OF DALLAS, PETITIONER,

V.

HEATHER STEWART, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIFTH DISTRICT OF TEXAS

ON MOTION FOR REHEARING

JusTICE GUzMAN, dissenting from the denial of rehearing.

Abandoned buildings, dilapidated homes and hazardous properties have in many instances
become a haven for vagrants, criminal activity and potential hazards to surrounding neighborhood
properties. The Court’s holding and today’s denial of the Motion for Rehearing in effect have
essentially decimated summary nuisance abatement—a city’s crucial, front-line tool to combat the
detrimental effects of nuisance on the health, safety, and welfare of its citizens.! The Court’s

holding leaves municipalities with equally incongruous options after a determination of public

! City of Dallas v. Stewart, SW.3d __ ,  (Guzman, J., dissenting); see Melissa C.
King, Recouping Costs for Repairing ““Broken Windows™”: The Use of Public Nuisance by Cities To
Hold Banks Liable for the Costs of Mass Foreclosures, 45 TORT TRIAL & INS. PRAC. L.J. 97, 99-100
(2009).




nuisance is made by a municipal board: (1) subject the municipality’s tax-payers to the otherwise
unnecessary and costly litigation of a de novo trial to determine whether the property is a public
nuisance; or (2) accept the board’s determination, abate, and subject the municipality to a potentially
costly takings claim.

Underscoring the risk to the safety and vitality of entire communities, the City of Dallas
urges this Court to vacate its holding. Twelve separate amicus briefs have been submitted in support
of the Motion for Rehearing.? Amici assert that the Court’s decision restricts the ability of
municipalities to control and regulate nuisances through their police power and in turn restricts
municipalities from protecting their communities’ health and safety.> Evidencing the debilitating

effects the Court’s holding has had in the mere six months since it was handed down, many cities

2 The Texas Municipal League (TML), Texas City Attorneys Association (TCAA), and the
International Municipal Lawyers Association (IMLA), as well as the cities of Abilene, Aledo,
Cleburne, Euless, Fort Worth, Garland, Granbury, Grapevine, Haltom City, Houston, Hurst, lving,
Kennedale, Lake Worth, McAllen, Mesquite, North Richland Hills, River Oaks, Saginaw, San
Antonio, Southlake, and Sulphur Springs submitted a total of twelve amicus curiae briefs in support
of the City of Dallas’s Motion for Rehearing.

® Brief in Support of Petitioner’s Motion for Rehearing for Amicus Curiae, City of Abilene
at 8-9, Stewart, No. 09-0257 (Tex. Aug. 31, 2011); Brief of Amicus Curiae, the City of Garland, in
Support of the City of Dallas’s Motion for Rehearing at 1, Stewart, No. 09-0257 (Tex. Oct. 13,
2011); Brief of Amicus Curiae, IMLA, in Support of Petitioner’s Motion for Rehearing at 13,
Stewart, No. 09-0257 (Tex. Aug. 23, 2011); Amicus Curiae Brief of the City of Irving in Support
of Motion for Rehearing at 10-11, Stewart, No. 09-0257 (Tex. Aug. 19, 2011); Brief of Amicus
Curiae the City of Sulphur Springs, Texas in Support of Petitioner City of Dallas’s Motion for
Rehearing at 5, Stewart, No. 09-0257 (Tex. Sept. 1, 2011); Brief of Amicus Curiae TML & TCAA
in Support of Petitioner City of Dallas’s Motion for Rehearing at 2—3, Stewart, No. 09-0257 (Tex.
Aug. 23, 2011).



have brought their substandard structure and nuisance enforcement procedures to a stand-still.* And
many are concerned that this new requirement will delay an already agonizingly slow process.

I believe the cities’ concerns warrant closer examination. But, despite the rapid
manifestation of the broad-sweeping effects | cautioned about in my dissent, this Court adheres to
its untenable holding—despite long-standing precedent dictating otherwise®—that a party whose real

property has been determined a nuisance is entitled to an absolute right to de novo judicial review

*See, e.g., Laura Mueller, City of Dallas v. Stewart: Divided Supreme Court of Texas Holds
That Nuisance Decisions Should Be Made by Courts Rather Than City Boards, TEX. CITY
ATTORNEYS AssS’N NEws, June/July 2011, at 3, available at http://www.tml.org/legal_ tcaanews/
News-June-July2011.pdf (stating many cities have halted their nuisance ordinance enforcement until
this rehearing is decided) (all Internet materials as visited January 25, 2012 and copy in Clerk of
Court’sfile); Rudolph Bush, Texas Supreme Court Wants To Hear More About Dallas’s Demolition
of “Nuisance’ Property, DALLAS MORNING NEws, Oct. 20, 2011, available at
http://cityhallblog.dallasnews .com/ archives/2011/10/texas-supreme-court-wants-to-h.html (noting
that “[m]any, if not all, of those cities have since stopped destroying nuisance properties absent a
court order”); Brief of Amicus Curiae the City of Sulphur Springs, Texas in Support of Petitioner
City of Dallas’s Motion for Rehearing at 10, Stewart, No. 09-0257 (Tex. Sept. 1, 2011) (stating that
the city’s program to eliminate dangerous and unhealthy structures has ceased as a direct
consequence of this Court’s holding).

® See, e.g., Ken Fountain, The Hazard Next Door: Texas Ruling Restricts Cities from
Eliminating Blighted Structures, BELLAIRE EXAMINER, Aug. 11, 2011, available at
http://www.yourhoustonnews.com/bellaire/news/article_ea69abc2-115b-5edf-9972-
7d4ffc16706e.html (indicating that proceeding with demolition after a board’s determination opens
the municipality to potential costly litigation); Patricia Kilday Hart, Hart: Whose Property Rights
Are Being Protected?, THE HOUSTON CHRONICLE, Jan. 7, 2012, available at
http://www.chron.com/news/kilday-hart/article/Hart-Whose-property-rights-are-being-protected-
2448385.php (suggesting the Court’s opinion “has made it more difficult for municipalities to order
demolitions of abandoned nuisances,” noting that demolition orders—following a nuisance finding
by the municipal board—are now likely to only be acted upon when public health and safety risks
outweigh the exposure of a takings claim).

® See Stewart,  S.W.3d at ___ (Guzman, J., dissenting) (explaining that the Court has
always recognized the Legislature’s capacity to define and abate nuisances and provide for a
different standard of review of such abatement).
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of the underlying nuisance determination made by an administrative board when the person alleges
a taking.

Because the Court’s decision essentially strips municipalities of their legislatively provided
tool to combat public nuisance, | would grant the motion for rehearing. Because the Court declines

to do so, | respectfully dissent.’

Eva M. Guzman
Justice

OPINION DELIVERED: January 27, 2011

" See Lamar Homes, Inc. v. Mid-Continent Cas. Co., 242 S.W.3d 1, 24-29 (Tex. 2007)
(Brister, J., dissenting to the denial of rehearing).
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JERRY PATTERSON, COMMISSIONER OF THE TEXAS GENERAL LAND OFFICE; GREG
ABBOTT, ATTORNEY GENERAL FOR THE STATE OF TEXAS; AND KURT SISTRUNK,
DISTRICT ATTORNEY FOR THE COUNTY OF GALVESTON, TEXAS, RESPONDENTS
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Argued November 19, 2009
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JUSTICE WAINWRIGHT delivered the opinion of the Court, in which JUSTICE HECHT, JUSTICE
GREEN, JUSTICE JOHNSON and JUSTICE WILLETT joined.

JusTICE WILLETT delivered a concurring opinion.

JUsTICE MEDINA delivered a dissenting opinion, in which JUSTICE LEHRMANN joined and
JUSTICE GUZMAN joined in part.

JUsTICE GUZMAN delivered a dissenting opinion.

JusTICE LEHRMANN delivered a dissenting opinion, in which JUSTICE MEDINA joined.

CHIEF JUSTICE JEFFERSON did not participate in the decision.

After issuing an opinion in this certified question proceeding, we granted respondents’
motion for rehearing and heard reargument of the case. Petitioner sold the real property at issue and

we abated our proceeding to allow the certifying court, the United States Court of Appeals for the



Fifth Circuit, to consider respondents’ motion to dismiss the case as moot. Severance v. Patterson,
345 S.W.3d 49 (Tex. 2011). The Fifth Circuit denied the motion by order dated September 28,
2011, and we reinstated our rehearing of the certified questions. We withdraw our opinion of
November 5, 2010, and substitute the following in its place.

Pursuant to article V, section 3-c of the Texas Constitution and Texas Rule of Appellate
Procedure 58.1, we accepted the petition from the United States Court of Appeals for the Fifth
Circuit to answer the following certified questions:

1. Does Texas recognize a “rolling” public beachfront access easement, i.e., an

easement in favor of the public that allows access to and use of the beaches
on the Gulf of Mexico, the boundary of which easement migrates solely
according to naturally caused changes in the location of the vegetation line,
without proof of prescription, dedication or customary rights in the property

S0 occupied?

2. If Texas recognizes such an easement, is it derived from common law
doctrines or from a construction of the [Open Beaches Act]?

3. To what extent, if any, would a landowner be entitled to receive
compensation (other than the amount already offered for removal of the

! Prior to issuance of our original opinion, we received amicus briefs from Professor Matthew Festa of the South
Texas College of Law; the Galveston Chamber of Commerce; the Surfrider Foundation; Surfside Property Owners; the
Texas Chapter of American Shore and Beach Preservation Association; the Texas Conference of Urban Counties; the
Texas Landowners Counsel; and the Texas Wildlife Association. On rehearing, we received amicus briefs from
Blackburn & Carter, P.C.; Joyce Bowman; Brazoria County; Barbara Clark; Evelyn Clark; Luis Decker; Dewey A. Doga;
the Economic Development Alliance for Brazoria County; the City of Galveston; Galveston Chamber of Commerce; the
Park Board of Trustees of the City of Galveston; J. D. Gregory; Harris County; Harris County Attorney’s Office, Harris
County Commissioners Court, and the Texas Conference of Urban Counties (collectively); the City of Houston; the
Houston Air Alliance; the Port of Houston Authority; Patricia Janki, M.D.; Steve and Carol Jones; Kendall County and
County Attorney Donald W. Allee; Marie B. McDonald; Richard McLaughlin, Endowed Chair for Marine Policy and
Law at the Harte Research Institute for Gulf of Mexico Studies at Texas A&M University—Corpus Christi, and Frederick
J. McCutchon, Wood Boykin & Wolter PC; Jerry Patterson, Commissioner of the Texas General Land Office
(individually); Sonya Porretto; Brooks Porter; State Representative Richard Pefia Raymond; Michael R. Riley; D. Ruth
Rumsey; Travis W. Rutledge et al.; Save our Beach Association and Friends of Surfside; A.R. “Babe” Schwartz;
Charlotte Stirling; the Surfrider Foundation; the Village of Surfside Beach; the Texas Chapter of the American Shore
and Beach Preservation Association; the Texas Public Policy Foundation; David Todd; Travis County; and We Texans
and Texas United for Reform and Freedom (jointly).



houses) under Texas’s law or Constitution for the limitations on use of her
property effected by the landward migration of a rolling easement onto
property on which no public easement has been found by dedication,
prescription, or custom?
Severance v. Patterson, 566 F.3d 490, 503-04 (5th Cir. 2009), certified questions accepted, 52 Tex.
Sup. Ct. J. 741 (May 15, 2009). The central issue in this case is one of first impression for this
Court: whether private beachfront properties on Galveston Island’s West Beach are impressed with
a right of public use under Texas law without proof of an easement.

Oceanfront beaches change every day. Over time and sometimes rather suddenly, they
shrink or grow, and the tide and vegetation lines may also shift. Beachfront property lines retract
or extend as previously dry lands become submerged or submerged lands become dry. Accordingly,
public easements that burden these properties along the sea are also dynamic. They may shrink or
expand gradually with the properties they encumber. Once established, we do not require the State
to re-establish easements each time boundaries move due to gradual and imperceptible changes to
the coastal landscape. However, when a beachfront vegetation line is suddenly and dramatically
pushed landward by acts of nature, an existing public easement on the public beach does not “roll”
inland to other parts of the parcel or onto a new parcel of land. Instead, when land and the attached
easement are swallowed by the Gulf of Mexico in an avulsive event, a new easement must be
established by sufficient proof to encumber the newly created dry beach bordering the ocean. These

public easements may gradually change size and shape as the respective Gulf-front properties they

burden imperceptibly change, but they do not “roll” onto previously unencumbered private



beachfront parcels or onto new portions of previously encumbered private beachfront parcels when
avulsive events cause dramatic changes in the coastline.?

We have carefully considered the state officials’ arguments on rehearing. The State argues
that the answer to the first question is “yes.” In other words, the State claims that it is entitled to an
easement on privately owned beachfront property without meeting the law’s requirements for
establishing an easement—a dedication, prescription, or custom. Under the common law, the State’s
right to submerged land, including the wet beach, is firmly established, regardless of the water’s
incursion onto previously dry land. In contrast, the State has provided no indication that the
common law has given the State an easement that rolls or springs onto property never previously
encumbered. There are policies that favor and disfavor the right the State claims, but the right
cannot be found in the law. The law allows the State to prove an easement as would anyone else.

I. Introduction

As we acknowledge continuous and natural physical changes in the West Galveston
shoreline, we must also recognize ages-old private property rights that are protected by law. Private
property ownership pre-existed the Republic of Texas and the constitutions of both the United States

and Texas.® See Eggemeyer v. Eggemeyer, 554 S.W.2d 137, 140 (Tex. 1977) (citing Pa. Coal Co.

2 Distinctions in legal consequences between gradual erosive versus dramatic avulsive changes in waterfront
property have been recognized in Texas common law for over a century and by the English common law for at least two
and a half centuries. See Part IIlLA., _ SW.3dat __, infra.

® The Bill of Rights, including the Fifth Amendment protection of property rights, was not part of the original
Constitution ratified in 1788. After an outcry that the Constitution did not protect the rights of individuals vis-a-vis the
government, twelve amendments to the Constitution were proposed to the people for ratification, and ten were ratified.
Bute v. Illinois, 333 U.S. 640, 651 (1948); ROBERT J. ALLISON, AMERICAN ERAS: DEVELOPMENT OF A NATION
(1783-1815) 208 (1997). They became know as the Bill of Rights.
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v. Mahon, 260 U.S. 393 (1922)); In re Knott, 118 S.W.3d 899, 902 (Tex.App.—Texarkana 2003,
no pet.). Both constitutions protect these rights in private property as essential and fundamental
rights of the individual in a free society.

Private property rights have been described “as fundamental, natural, inherent, inalienable,
not derived from the legislature and as pre-existing even constitutions.” Eggemeyer, 554 S.W.2d
at 140.* These constitutional protections underlie our analysis in this proceeding. The question to
the Court is to define the scope of the property rights at issue.

Generally, an owner of realty has the right to exclude all others from use of the property, one
of the “most essential sticks in the bundle of rights that are commonly characterized as property.”
Dolan v. City of Tigard, 512 U.S. 374, 384, 393 (1994); Loretto v. Teleprompter Manhattan CATV
Corp., 458 U.S. 419, 435-36 (1982) (characterizing the right to exclude as “one of the most
treasured strands in an owner’s bundle of property rights” and observing that “an owner suffers a
special kind of injury when a stranger directly invades and occupies the owner’s property”); U.S.
v. General Motors Corp., 323 U.S. 373, 378 (1945) (“property” denotes the group of rights “to
possess, use and dispose of it””); Town of Flower Mound v. Stafford Estates Ltd. P’ship, 135 S.W.3d

620, 634 (Tex. 2004); Marcus Cable Assoc., L.P. v. Krohn, 90 S.W.3d 697, 700 (Tex. 2002).

* Private property rights are considered fundamental rights under the Constitution. W. Va. State Bd. of Educ.
v. Barnette, 319 U.S. 624, 638 (1943) (describing “one’s right to life, liberty, and property” as “fundamental rights™);
In re Kemmler, 136 U.S. 436, 448 (1890) (“Protection to life, liberty, and property rests primarily, with the states, and
the [14th] amendment furnishes an additional guaranty against any encroachment by the states upon those fundamental
rights which belong to citizenship . . . .”); Kelo v. City of New London, 545 U.S. 469, 510-11 (2005) (Thomas, J.,
dissenting) (“The Public Use Clause, in short, embodied the Framer’s understanding that property is a natural,
fundamental right . . . .”); see James Madison, Property, 27 Mar. 1792, reprinted in 14 THE PAPERS OF JAMES MADISON
266 (Robert A. Rutland et al., eds., 1983) (“Government is instituted to protect property of every sort; as well that which
lies in the various rights of individuals, as that which the term particularly expresses. This being the end of government,
that alone is a just government, which impartially secures to every man, whatever is his own.”).
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Limitations on property rights may be by consent of the owner, state condemnation with payment
of just compensation, appropriate government action under its police power (such as addressing
nuisances), sufficient proof of use by persons other than the owner that creates an estoppel-based
right to continuing use (easements) or pre-existing limitations in the rights of real property owners
that have existed “since time immemorial,” in the words of the Texas Open Beaches Act (OBA).”
TEX. NAT. RES. CODE §8 61.001(8). The State of Texas takes the position that owners of private
property adjacent to the beach in West Galveston Island have never had the right to exclude the
public from their property in the dry beach. Because there is no such limitation established in the
property owner’s deed to the property at issue, or agreed to by the owner, and the State has not
attempted to prove an easement on the property, this legal position raises the question of whether
limitations on real property rights on the western portion of Galveston Island existed since time
immemorial, as required by the OBA.

Legal encumbrances or reservations on private property rights on the West Beach of
Galveston Island dating from original land grants during the Republic of Texas or at the inception
of the State of Texas could provide a basis for recognizing public easements on privately owned
portions of these beaches or rolling public easements. Prior to 1836, Mexican law precluded

colonization of Galveston’s beachfront lands for national defense and commercial purposes without

® In Lucas v. South Carolina Coastal Council, the Supreme Court noted that pre-existing restrictions in the
“background principles of the [s]tate’s law” of property could limit the rights of property owners. 505 U.S. 1003, 1029
(1992). However, merely pronouncing such a limitation on property rights, whether by judicial decree or executive fiat,
would raise serious, constitutional concerns. See Stop the Beach Renourishment, Inc. v. Fla. Dep’t of Envtl. Prot.,
U.S. __ ,130S. Ct. 2592 (June 17, 2010); Lucas, 505 U.S. at 1029. The OBA’s reference to “time immemorial” and
the Supreme Court’s reference to “background principles of [a] [s]tate’s law” seem to connote a similar concept. In
Texas, non-consensual limitations on property rights not adjudicated and accompanied by due process must have existed
since time immemorial to constitute legitimate limitations on the inherent rights of private beachfront property owners.
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approval of the “federal Supreme Executive Power” of Mexico, presumably the Mexican President.
However, in 1840 the Republic of Texas, as later confirmed by the State of Texas, granted private
title to West Galveston Island without reservation by the State of either title to beachfront property
or any public right to use the privately owned beaches. Public rights to use of privately owned
property on West Beach in Galveston Island, if such rights existed at that time, were extinguished
in the land patents by the Republic of Texas to private parties. In some states, background principles
of property law governing oceanfront property provide a basis for public ownership or use of the
beachfront property. Such principles are not extant in the origins of Texas. Indeed, the original,
unrestricted transfer by the Republic to private parties leaves little occasion for the argument that
background principles in Texas common law at the inception of this jurisdiction provide a basis for
impressing the West Beach area with a public easement, absent appropriate proof.

The OBA provides the State with a means of enforcing public rights to use of State-owned
beaches along the Gulf of Mexico and of privately owned beach property along the Gulf of Mexico
where an easement is established in favor of the public by prescription or dedication or where aright
of public use exists “by virtue of continuous right in the public since time immemorial . ...” TEX.
NAT. RES. CODE 88 61.011(a), .013(a). Promulgated in 1959, the OBA did not purport to create
public easements along Texas’s ocean beaches, but recognized that mere pronouncements of
encumbrances on private property rights are improper. Because we find no right of public use in
historic grants to private owners on West Beach or inherent limitations on their property rights, the
State must establish under principles of property law encumbrances on privately owned realty along

the West Beach of Galveston Island. For an easement to roll, there must first be an easement.



I1. Background

In April 2005, Carol Severance purchased three properties on Galveston Island’s West
Beach. “West Beach” extends from the western edge of Galveston’s seawall along the beachfront
to the western tip of the island. One of the properties, the Kennedy Drive or Kennedy Beach
property, is at issue in this case.® A rental home occupies the property. The parties do not dispute
that no easement has ever been established on the Kennedy Drive property. A public easement for
use of a privately owned parcel seaward of Severance’s Kennedy Drive property pre-existed her
purchase. That easement was established in a default judgment, dated August 1, 1975, in the case
of John L. Hill, Attorney General v. West Beach Encroachment, et al., Cause No. 108,156 in the

122nd District Court, Galveston County, Texas. Five months after Severance’s purchase, Hurricane

® Severance owned three properties on West Beach—on Gulf Drive, Kennedy Drive and Bermuda Beach Drive.
Her original lawsuit included all three properties, but she only appealed to the Fifth Circuit the district court’s judgment
dismissing her claims as to two properties. After oral argument to this Court on the certified questions, Severance sold
one of two remaining homes at issue in a FEMA-funded buy-out program. Only the Kennedy Drive property remained
subject to this litigation at the time we issued the original opinion.

T Attached to the amicus curiae brief submitted by Kendall County is a partial copy of an agreed judgment
signed by the same trial court in the same case a month later, on September 8, 1975. Kendall County argues that the
judgment established an easement on Severance’s Kennedy Drive property. This argument and the judgment suffer from
several deficiencies: 1) The issue was not raised by any party in this litigation in federal or state court. 2) The judgment
was agreed to by two defendants and covers nine properties on Galveston’s West Beach. It purports, however, to
establish an easement along the entire West Beach and bind many landowners who were not parties to the lawsuit. 3)
The September 1975 judgment was neither tried to a jury nor a judge but was agreed, as the parties had a right to do.
However, a number of concerns would arise if a couple of property owners were sought out to agree to such an easement
on their properties and then attempt to bind the many other property owners along the West Beach. 4) The easement the
agreed judgment purports to establish runs from mean low tide to the vegetation line. Physically, such an easement could
only encumber those private properties on the front row adjacent to the beach in September 1975. There is no evidence
that the property Severance owned on Kennedy Drive was on the front row of West Beach in September 1975. Logic
suggests that with a number of hurricanes re-contouring Galveston’s beaches since 1975, including Hurricane Rita in
2005, the Kennedy Drive property was not on the front row in 1975. In fact, the court in Matcha v. Mattox cites evidence
that the Galveston Beach vegetation line was moved landward from 125 to 150 feet by Hurricane Alicia in 1983. 711
S.W.2d 95, 97 (Tex.App.—Austin 1986, writ ref’d n.r.e.). 5) The September 1975 judgment states that Exhibits “B”
and “C” attached thereto define the vegetation line along the beach at that time. Neither exhibit was included with the
judgment attached to the amicus brief.



Rita devastated the adjacent property burdened by an easement and moved the line of vegetation
landward. The entirety of the house on Severance’s Kennedy Drive property is now seaward of the
vegetation line. The State claimed a portion of her property was located on a public beachfront
easement and a portion of her house interfered with the public’s use of the dry beach. When the
State sought to enforce an easement on her private property pursuant to the OBA, Severance sued
several state officials in federal district court. She argued that the State, in attempting to enforce a
public easement without proving its existence, on property not previously encumbered by an
easement, infringed upon her federal constitutional rights and constituted (1) an unreasonable
seizure under the Fourth Amendment, (2) an unconstitutional taking under the Fifth and Fourteenth
Amendments, and (3) a violation of her substantive due process rights under the Fourteenth
Amendment.

The state officials filed motions to dismiss the case on the merits and for lack of jurisdiction.
The federal district court dismissed Severance’s case after determining her arguments regarding the
constitutionality of arolling easement while “arguably ripe” were deficient on the merits. Severance
v. Patterson, 485 F. Supp. 2d 793, 800, 805 (S.D. Tex. 2007). Not presented with the information
concerning the Republic’s land grant, the court held that an easement on a parcel seaward of
Severance’s property pre-existed her ownership of the property and that after an easement to private
beachfront property had been established between the mean high tide and vegetation lines, it “rolls”
onto new parcels of realty according to natural changes to those boundaries. 1d. at 802-04.
Severance only appealed her Fourth and Fifth Amendment challenges to the rolling easement theory.

On appeal, the Fifth Circuit determined her Fifth Amendment takings claim was not ripe, but



certified unsettled questions of state law to this Court to guide its determination on her Fourth
Amendment unreasonable seizure claim. Severance, 566 F.3d at 500, 503-04.

We issued an opinion addressing the certified questions on November 5, 2010. Severance
v. Patterson, 345 S.W.3d 18 (Tex. 2010, reh’g granted). On the State’s motion, we granted the
request for rehearing on March 11, 2011. While rehearing was pending in this Court, Severance sold
the remaining property at issue in her suit to the City of Galveston in June 2011 as part of a disaster-
assistance program funded by the Federal Emergency Management Agency. See 42 U.S.C.§5170c.
The State then requested that we vacate our November 5, 2010 opinion and return the matter to the
Fifth Circuit to dismiss as moot. The State also filed a similar motion before that Court. We abated
our rehearing on July 29, 2011 to allow the Fifth Circuit to resolve the mootness issue raised by the
State. Following briefing by the parties, the Fifth Circuit issued an order dated September 28, 2011
denying the State’s request, concluding that the statutory threat of civil penalties imparted continued
vitality to Severance’s action. After the Fifth Circuit determined that the dispute between the parties
continues to present a live controversy, we reinstated, on October 7, 2011, our consideration of the
matter on rehearing.

A. Texas Property Law in Coastal Areas

We have not been asked to determine whether a taking would occur if the State ordered
removal of Severance’s house, although constitutional protections of property rights fortify the
conclusions we reach. The certified questions require us to address the competing interests between
the State’s asserted right to a rolling public easement to use privately owned beachfront property on

Galveston Island’s West Beach and the rights of the private property owner to exclude others from
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her property. The “law of real property is, under [the federal] Constitution, left to the individual
States to develop and administer.” Phillips Petrol. Co. v. Mississippi, 484 U.S. 469, 484 (1988)
(quoting Hughes v. Washington, 389 U.S. 290, 295 (1967) (Stewart, J., concurring)); Stop the Beach
Renourishment, Inc. v. Fla. Dep’tof Envtl. Prot.,  U.S. | 130S. Ct. 2592, 2612 (2010) (“The
Takings Clause only protects property rights as they are established under state law, not as they
might have been established or ought to have been established.”); Oregon ex rel. State Land Bd. v.
Corvallis Sand & Gravel Co., 429 U.S. 363, 377 (1977) (explaining that “subsequent changes in the
contour of the land, as well as subsequent transfers of the land, are governed by the state law”
(citation omitted)).

Certainly, there is a history in Texas of public use of public Gulf-front beaches, including
on Galveston Island’s West Beach. On one hand, the public has an important interest in the
enjoyment of the public beaches. But on the other hand, the right to exclude others from privately
owned realty is among the most valuable and fundamental of rights possessed by private property
owners. The boundary distinguishing private property rights is set forth in the definition of public
beaches, prudently set forth in the OBA.

1. Defining Public Beaches in Texas

The Open Beaches Act states the policy of the State of Texas for enjoyment of public
beaches along the Gulf of Mexico. The OBA declares the State’s public policy to be “free and
unrestricted right of ingress and egress” to State-owned beaches and to private beach property to
which the public “has acquired” an easement or other right of use to that property. TEX. NAT. RES.

CoDE § 61.011(a). It defines “[p]ublic beach[es]” as:
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any beach area, whether publicly or privately owned, extending inland from the line

of mean low tide to the line of vegetation bordering on the Gulf of Mexico to which

the public has acquired the right of use or easement to or over the area by

prescription, dedication, presumption, or has retained a right by virtue of continuous

right in the public since time immemorial, as recognized in law and custom. This

definition does not include a beach that is not accessible by a public road or public

ferry as provided in Section 61.021 of this code.
Id. §61.001(8).2 Privately owned beaches may be included in the definition of public beaches. 1d.
The Legislature defined public beach by two criteria: physical location and right of use. A public
beach under the OBA must border the Gulf of Mexico. Id. The OBA does not specifically refer to
inland bodies of water. Along the Gulf, public beaches are located on the ocean shore from the line
of mean low tide to the line of vegetation, subject to the second statutory requirement explained
below. Id. The area from mean low tide to mean high tide is called the “wet beach,” because it is

under the tidal waters some time during each day. The area from mean high tide to the vegetation

line is known as the “dry beach.”

% In 2009, Texas voters approved an amendment to the Constitution to protect the public’s right to use “public
beach[es]” of the Gulf of Mexico. TeX. CONsT. art. I, § 33. Public beaches are defined, similar to the OBA, as state-
owned beaches and “any larger area” in the wet or dry beach “to which the public has acquired a right of use or easement
... or retained a right by virtue of continuous right.” Although not at issue in this case, the amendment provides:

Section 1. Atrticle I, Texas Constitution, is amended by adding Section 33 to read as follows:

Sec. 33. (a) In this section, “public beach” means a state-owned beach bordering on the
seaward shore of the Gulf of Mexico, extending from mean low tide to the landward boundary of
state-owned submerged land, and any larger area extending from the line of mean low tide to the line
of vegetation bordering on the Gulf of Mexico to which the public has acquired a right of use or
easement to or over the area by prescription or dedication or has established and retained a right by
virtue of continuous right in the public under Texas common law.

(b) The public, individually and collectively, has an unrestricted right to use and a right of
ingress to and egress from a public beach. The right granted by this subsection is dedicated as a
permanent easement in favor of the public.

(c) The legislature may enact laws to protect the right of the public to access and use a public
beach and to protect the public beach easement from interference and encroachments.

(d) This section does not create a private right of enforcement.
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The second requirement for a Gulf-shore beach to fall within the definition of “public beach”
is the public must have a right to use the beach. This right may be “acquired” through a “right of
use or easement” or it may be “retained” in the public “by virtue of continuous right in the public
since time immemorial . . ..” Id. The OBA does not create easements for public use along Texas
Gulf-front beaches. Id. at § 61.011(a); Seaway Co. v. Att’y Gen., 375 S.W.2d 923, 929-30 (Tex.
Civ. App.—Houston 1964, writ ref’d n.r.e.).

The wet beaches are all owned by the State of Texas, which leaves no dispute over the
public’s right of use. See Luttes v. State, 324 S.W.2d 167, 169, 191-92 (Tex. 1958); TEX. NAT.
REs. CoDE 88 61.011, .161 (recognizing the public policies of the public’s right to use public
beaches and the public’s right to ingress and egress to the sea); Richard J. Elliott, The Texas Open
Beaches Act: Public Rights to Beach Access, 28 BAYLOR L. REv. 383, 384 (1976) (State-owned
beaches are the strips of coastal property “between mean low tide and mean high tide, which runs
along the entire Gulf Coast, regardless of whether the property immediately landward is privately
or state owned.”). However, the dry beach often is privately owned and the right to use it is not
presumed under the OBA.? The Legislature recognized that the existence of a public right to an

easement in the privately owned dry beach area of West Beach is dependent on the government’s

® The OBA includes two stated presumptions for purposes of ingress and egress to the sea. It provides that the
title of private owners of dry beach area in Gulf beaches “does not include the right to prevent the public from using the
area for ingress and egress to the sea.” TeX. NAT. RES. CODE § 61.020(a)(1). In 1991, the OBA was amended to add
a second presumption that imposed “on the area a common law right or easement in favor of the public for ingress and
egress to the sea.” Id. § 61.020(a)(2). Although the constitutionality of these presumptions has been questioned, that
issue is not before us. See Seaway Co. v. Att’y Gen., 375 S.W.2d 923, 929-30 (Tex. Civ. App.—Houston 1964, writ
ref’d n.r.e.); Shannon H. Ratliff, Shoreline Boundaries, Part I: Legal Principles, Texas Coastal Law Conference, May
19-20, 2005 20 n.42 reprinted in Plaintiff’s Appendix of Record Excerpts and Cited Materials at tab 6, Severance v.
Patterson (No. 09-0387), _ S.W.3d ___ (also noting the same constitutional concern).
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establishing an easement in the dry beach or the public’s right to use of the beach “by virtue of
continuous right in the public since time immemorial . . . .” TEX. NAT ReS. CODE § 61.001(8).
Accordingly, where the dry beach is privately owned, it is part of the “public beach” if a right to
public use has been established on it. See id. Thus, a “public beach” includes but is broader than
beaches owned by the State in those instances in which an easement for public use is established in
the dry beach area. 1d. Public beaches include Gulf-front wet beaches, State-owned dry beaches
and private property in the dry beaches on which a public easement has been established.

In this case, before Hurricane Rita, Severance’s house on the Kennedy Drive property was
landward of the vegetation line. After Hurricane Rita, because the storm moved the vegetation and
high tide lines landward, the property between Severance’s land and the sea, on which a public
easement had been established, was submerged in the surf or became part of the wet beach.
Severance’s Kennedy Drive parcel and her house are no longer behind the vegetation line but neither
are they located on the wet beach owned by the State. At least a portion of Severance’s Kennedy
Drive property and all of her house are now located in the dry beach. The question is, did the
easement on the property seaward of Severance’s property “roll” onto Severance’s property? In
other words, because Severance’s house is now located in the dry beach, is it thereby subject to an
enforcement action to remove it under the OBA? The Fifth Circuit’s first question, its threshold
inquiry, encompasses both whether an easement can “roll” from a parcel previously encumbered by
an easement established by prescription, dedication, or custom to a distinct parcel not so encumbered
as well as whether a previously established easement can roll from one portion of a parcel to another

part of the same parcel. From the Fifth Circuit’s opinion, we understand that no easement has been
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proven to exist on Severance’s property under the OBA or the common law. See Severance, 566
F.3d at 494 (noting that no easement had been established on Severance’s property by prescription,
implied dedication, or continuous right). Severance contends, and it is not disputed, that there are
no express limitations or reservations in Severance’s title giving rise to a public easement. The
answer to the rolling easement question thus turns on whether Texas common law recognizes such
an inherent limitation on private property rights along Galveston’s West Beach, or whether
principles of Texas property law provide for a rolling easement on the beaches along the Gulf Coast.
2. History of Beach Ownership Along the Gulf of Mexico

Long-standing principles of Texas property law establish parameters for our analysis. It is
well-established that the “soil covered by the bays, inlets, and arms of the Gulf of Mexico within
tidewater limits belongs to the State, and constitutes public property that is held in trust for the use
and benefit of all the people.” Lorino v. Crawford Packing Co., 175 S.W.2d 410, 413 (Tex. 1943);
Landry v. Robison, 219 S.W. 819, 820 (Tex. 1920) (“For our decisions are unanimous in the
declaration that by the principles of the civil and common law, soil under navigable waters was
treated as held by the state or nation in trust for the whole people.”™°); De Meritt v. Robison Land
Comm’r, 116 S.W. 796, 797 (Tex. 1909) (holding “[i]n the contemplation of law,” soil lying below
the line of ordinary high tide, “was not land, but water”); see also TEX. NAT. RES. CODE § 11.012(c)
(“The State of Texas owns the water and the beds and shores of the Gulf of Mexico and the arms

of the Gulf of Mexico within the boundaries provided in this section, including all land which is

0 “The bays, inlets, and other waters along the Gulf Coast which are subject to the ebb and flow of the tide of
the Gulf of Mexico are defined as ‘navigable waters.”” Lorino, 175 S.W.2d at 413 (citing City of Galveston v. Mann,
143 S.W.2d 1028, 1033 (1940); Crary v. Port Arthur Channel & Dock Co., 92 Tex. 275, 47 S.W. 967, 970 (1898)).
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covered by the Gulf of Mexico and the arms of the Gulf of Mexico either at low tide or high tide.”).
These lands are part of the public trust, and only the Legislature can grant to private parties title to
submerged lands that are part of the public trust. Lorino, 175 S.W.2d at 414; see also TH Invs., Inc.
v. Kirby Inland Marine, L.P., 218 S.W.3d 173, 182-83 (Tex. App.—Houston [14th Dist.] 2007, pet.
denied) (holding that lands submerged in the Gulf belong to the State) (citations omitted).

Current title to realty and corresponding encumbrances on the property may be affected in
important ways by the breadth of and limitations on prior grants and titles. We review the original
Mexican and Republic of Texas grants and patents to lands abutting the sea in West Galveston
Island.** The Republic of Texas won her independence from Mexico in 1836. Mexico’s laws
prohibited colonization of land within ten leagues of the coast without approval from the president.
General Law of Colonization, art. 4 (Mex., Aug. 18, 1824), reprinted in 1 H.P.N. GAMMEL, THE
LAWS OF TEXAS 1822-1897 [hereinafter “GAMMEL, THE LAWS OF TEXAS”] 97 (Austin, Gammel
Book Co. 1898).'? At the time that Texas became a republic, privately owned West Galveston lands
were subject to significant governmental restrictions.

However, in November 1840, the Republic of Texas granted private title to West Beach
property to Levi Jones and Edward Hall in a single patent (the “Jones and Hall Grant”). Jones and

Hall Grant Papers, available at http://www.glo.texas.gov/cf/land-grant-search/index.cfm (search

Y The briefs and the record do not address the effect of the early land grant of Galveston’s West Beach.
2 The Mexican federal government “feared that an influx of foreigners along the border of the United States,

or along the coast, might become too powerful, and betray the country to a foreign power.” LEwIS N. DEMBITZ, A
TREATISE ON LAND TITLES IN THE UNITED STATES § 73, at 558 (1895).
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abstract number 121, Galveston County);" see Seaway, 375 S.W.2d at 928. After admission to the
Union in 1845, the State of Texas by legislation in 1852 and 1854 first confirmed the validity of the
Jones and Hall Grant and then disclaimed title to those lands. In 1852, the State declared that it
“hereby releases and relinquishes forever, all of her title to such lots on Galveston Island as are now
in the actual possession and occupation of persons who purchased under the [Jones and Hall Grant].”
Act approved Feb. 16, 1852, 4th Leg., R.S., ch. 119, 8 1, 1852 Tex. Gen. Laws 142, reprinted in
3 GAMMEL, THE LAWS OF TEXAS, at 1020; Act of Feb. 8, 1854, 5th Leg., R.S.,ch. 73,8 1, 1854 Tex.
Special Laws 125-26, reprinted in 4 GAMMEL, THE LAWS OF TEXAS, at 125-26 (confirming the
1840 Jones and Hall Grant and “disclaim[ing] any title in and to the lands described in said patent,
in favor of the grantees and those claiming under them”).** In the 1854 Act, the State affirmed its
intent to grant ownership of all land in West Beach up to the public trust to Jones and Hall with no

express reservation of either title to the property or a public right to use the beaches.”® The

13 All Internet materials as visited March 14, 2012 and available in clerk of Court’s file.

Y The Act reads: “Be it enacted by the Legislature of the State of Texas, That the patent issued by the
Commissioner of the General Land[ O]ffice, on the twenty-eighth day of November, eighteen hundred and forty, to Levi
Jones and Edward Hall, for lands on Galveston Island, be, and the same is hereby confirmed, and the State of Texas
disclaims any title in and to the lands described in said patent, in favor of the grantees and those claiming under them.”
Act of Feb. 8, 1854, 5th Leg., R.S., ch. 73, 8 1, 1854 Tex. Special Laws 125-26, reprinted in 4 GAMMEL, THE LAWS OF
TEXAS, at 125-26.

5 There is some historical evidence that the Republic made an abortive attempt to parcel and sell title to lands
on West Galveston Island starting in 1837. See Act approved June 12, 1837, 1st Cong., 1 Repub. Tex. Laws 267 (1838),
reprinted in LGAMMEL, THE LAWS OF TEXAS, at 1327, (authorizing sales of title to lots on Galveston Island by auction);
Annual Report of the Secretary of the Treasury, Nov. 1839, reprinted in 3 HARRIET SMITHER, JOURNALS OF THE FOURTH
CONGRESS OF THE REPUBLIC OF TEXAS 1839-1840, at 35, 45 (Austin, Texas State Library 1931) (reporting treasury
receipts “on account Sales Galveston Island”). In an 1860 mandamus proceeding, in light of then-lingering questions
about the validity of Jones and Hall’s title to West Beach, a district court directed the land commissioner to issue a single
land patent to Jones and Hall for all of West Beach. See Franklin v. Kesler, 25 Tex. 138, 142-43(1860) (describing the
patent issued pursuant to mandamus). The February 15, 1852 act expressly vested title in those claiming successor title
under the Jones and Hall Grant, and the February 8, 1854 act confirms the Jones and Hall Grant in its entirety. Further,
Wilcox v. Chambers confirmed that if title of coastal lands were granted to foreigners (hon-Mexican individuals) prior
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government relinquished all title in the Jones and Hall Grant, without reserving any right to use of
the property. The Republic could have reserved the right of the public to use the beachfront
property, “but the plain language of the grant shows the Republic of Texas did not do so.” Seaway
Co.,375S.W.2d at 929. All the Gulf beachland in West Galveston Island that extended to the public
trust was conveyed to private parties by the sovereign Republic of Texas as later affirmed by the
State of Texas.

Having established that the State of Texas owned the land under Gulf tidal waters, the
question remained how far inland from the low tide line did the public trust—the State’s
title—extend. We answered that question in Luttes v. State. This Court held that the delineation
between State-owned submerged tidal lands (held in trust for the public) and coastal property that
could be privately owned was the “mean higher high tide” line under Spanish or Mexican grants and
the “mean high tide” line under Anglo-American law.'® 324 S.\W.2d 167, 191-92 (Tex. 1958). The
wet beach is owned by the State as part of the public trust, and the dry beach is not part of the public

trust and may be privately owned. See generally id. Prior to Luttes, there was a question whether

to 1840, the grants are presumed void absent specific approval by the Mexican President. 26 Tex. 181, 187 (1862).
Legislation and a patent (the “Menard Grant™) conveyed oceanfront property on the east side of Galveston
Island to private parties in 1836 and 1838. City of Galveston v. Menard, 23 Tex. 349, 391 (1859).

16 Severance’s parcel is not subject to Spanish or Mexican law. So, we refer to the mean high tide line
throughout this opinion. On January 20, 1840, Texas adopted the common law of England as its rule of decision, to the
extent it was not inconsistent with the Constitution of the Republic of Texas or acts of its Congress. Act approved Jan.
20, 1840, 4th Cong., R.S., 8 1, 1840 Repub. Tex. Laws 34, reprinted in 2 GAMMEL, THE LAWS OF TEXAS, at 177-80;
Miller v. Letzerich, 49 S.W.2d 404, 408 (Tex. 1932) (explaining that “the validity and legal effect of contracts and of
grants of land made before the adoption of the common law must be determined according to the civil law in effect at
the time of the grants”). Because the Jones and Hall Grant was made in November 1840, land granted under that patent
is governed by the common law. See William Gardner Winters, Jr., The Shoreline for Spanish and Mexican Grants in
Texas, 38 TEX. L. ReV. 523 (1960) (discussing the history of Spanish and Mexican land patents and common law basis
for shoreline boundaries).
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the public trust extended to the vegetation line and included the dry beach. The State argued that
it did. Luttes rejected that proposition and established the landward boundary of the public trust at
the mean high tide line. Luttes, 324 S.W.2d at 187.

These boundary demarcations, linked to vegetation, high tide, and low tide lines are a direct
response to the ever-changing nature of the coastal landscape because it is impractical to apply static
real property boundary concepts to property lines that are delineated by the ocean’s edge. The sand
does not stay in one place, nor does the tide line. While the vegetation line may appear static
because it does not move daily like the tide, it is also constantly affected by the tide, wind, and other
forces of nature.

A person purchasing beachfront property along the Texas coast does so with the risk that her
property may eventually, or suddenly, recede into the ocean. When beachfront property recedes
seaward and becomes part of the wet beach or submerged under the ocean, a private property owner
loses that property to the public trust. We explained in State v. Balli:

Any distinction that can be drawn between the alluvion of rivers and accretions cast

up by the sea must arise out of the law of the seashore rather than that of accession

and be based . . . upon the ancient maxim that the seashore is common property and

never passes to private hands . . . . [This] remains as a guiding principle in all or

nearly all jurisdictions which acknowledge the common law . . . .

190 S.W.2d 71, 100 (Tex. 1945). Likewise, if the ocean naturally and gradually recedes away from
the land moving the high tide line seaward, a private property owner’s land may increase at the

expense of the public trust. See id. at 100-01. Regardless of these changes, the boundary remains

fixed (relatively) at the mean high tide line. See Luttes, 324 S.W.2d at 191-93. Any other approach
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would leave locating that boundary to pure guesswork. See Coastal Indus. Water Auth. v. York, 532
S.W.2d 949, 952 n.1 (Tex. 1976).

In 1959, the Legislature enacted the Open Beaches Act to address responses to the Luttes
opinion establishing the common law landward boundary of State-owned beaches at the mean high
tide line. Because the State could no longer lay claim to the dry beach as part of the public trust,

some feared that this holding might ““give encouragement to some overanxious developers to fence
the seashore’” in the dry beach as some private landowners had “erected barricades upon many
beaches, some of these barricades extending into the water.” TEX. LEGIS. BEACH STUDY COMM.,
57TH LEG., R.S., THE BEACHES AND ISLANDS OF TEXAS [hereinafter “BEACH STUDY COMM.,
BEACHES AND ISLANDS OF TEXAS”] 1 (1961), available at
http://www.Irl.state.tx.us/scanned/interim/56/56_B352.pdf; TEX. LEG. INTERIM BEACH STUDY
COMM., 65TH LEG., R.S., FOOTPRINTS ON THE SANDS OF TIME [hereinafter “BEACH STUDY COMM.,
FOOTPRINTS”] 22 (1969), available at http://www.Irl.state.tx.us/scanned/interim/60/B352.pdf
(quoting Richard M. Morehead, Texas Coast Gets Wave of Attention at Session, DALLAS MORNING
NEws, May 30, 1959, at 10 (quoting Rep. Bob Eckhardt (Hou.))). The OBA declared the State’s
public policy for the public to have “free and unrestricted access” to State-owned beaches, the wet
beach, and the dry beach if the public had acquired an easement or other right to use that property.
TEX.NAT.RES. CODE §61.011(a). To enforce this policy, the OBA prohibits anyone from creating,
erecting, or constructing any “obstruction, barrier, or restraint that will interfere with the free and

unrestricted right of the public” to access Texas beaches where the public has acquired a right of use

or easement. Id. 8 61.013(a). The Act authorizes the removal of barriers or other obstructions on
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state-owned beaches to which the public has the right of ingress and egress bordering

on the seaward shore of the Gulf of Mexico or any larger area extending from the

line of mean low tide to the line of vegetation bordering on the Gulf of Mexico if the

public has acquired a right of use or easement to or over the area by prescription,

dedication, or has retained a right by virtue of continuous right in the public.
Id. 88 61.012, .013(a) (emphasis added).

The OBA does not alter Luttes. It enforces the public’s right to use the dry beach on private
property where an easement exists and enforces public rights to use State-owned beaches.
Therefore, the OBA, by its terms, does not create or diminish substantive property rights. The
statute cannot truly be said to create any new rights. See BEACH STUDY COMM., FOOTPRINTS 17
(noting that the OBA *“does not and can not, declare that the public has an easement to the beach,
a right of access over private property to and from the State-owned beaches bordering on the Gulf
of Mexico”); Elliott, 28 BAYLOR L. REV. at 392 (“In terms of pure substantive law, the Open
Beaches Act probably creates no rights in the public which did not previously exist under the
common law.”). In promulgating the OBA, the Legislature seemed careful to preserve private
property rights by emphasizing that the enforcement of public use of private beachfront property can
occur when a historic right of use is retained in the public or is proven by dedication or prescription.
See TEX. NAT. REs. CoODE § 61.013(a), (c). The OBA also specifically disclaims any intent to take
rights from private owners of Gulf-shore beach property. Id. 8 61.023 (noting that “[t]he provisions
of this subchapter shall not be construed as affecting in any way the title of the owners of land
adjacent to any state-owned beach bordering on the seaward shore of the Gulf of Mexico . . ..”); see

Seaway Co., 375 S.W.2d at 930 (“There is nothing in the Act which seeks to take rights from an

owner of land.”). Within these acknowledgments, the OBA proclaims that beaches should be open
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to the public. Certainly, the OBA guards the right of the public to use public beaches against
infringement by private interests. But, as explained, the OBA is not contrary to private property
rights at issue in this case under principles of Texas law. The public has a right to use the West
Galveston beaches when the State owns the beaches or the government obtains or proves an
easement for use of the dry beach under the common law or by other means set forth in the OBA."’

In 1969, the Legislature’s Interim Beach Study Committee, chaired by Senator A.R. “Babe”
Schwartz of Galveston County, confirmed that:

[The OBA] does not, and can not, declare that the public has an easement on the

beach, a right of access over private property to and from the State-owned beaches

bordering on the Gulf of Mexico. An easement is a property interest; the State can

no more impress private property with an easement without compensating the owner

of the property than it can build a highway across such land without paying the

owner.
BEACHSTUDY CoMM., FOOTPRINTS 17 (emphasis added). The Legislature created the Interim Beach
Study Committee, among other reasons, to assure that beach development be undertaken to serve
the best interests of the people of Texas and to study methods of procuring right-of-ways for roads
parallel to the beaches, easements for ingress and egress to the beach, parking for beach access,

methods for negotiating with landowners for additional easements, and rights for landowners to

construct works for the protection of their property. Id. at 1-2.

71n 1961, the Texas Legislative Beach Study Committee further evidenced its recognition that private property
rights exist in the dry beaches by proposing to the 57th Legislature that it come up with practical methods for not only
procuring easements for ingress and egress to beaches but also methods of “negotiations with landowners for additional
easements” for the “use and pleasure of the public, provided such lands or easements can be obtained without cost to
the State.” BEACH STUDY COMM., BEACHES AND ISLANDS OF TEXAS Xxi. If Gulf-front dry beach property were State-
owned or already impressed with an easement for public use, negotiations to obtain them would not be necessary.
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B. Background on Severance’s Property

Carol Severance purchased the Kennedy Drive property on Galveston Island’s West Beach
in 2005. The Fifth Circuit explained that “[n]o easement has ever been established on [her] parcel
via prescription, implied dedication, or continuous right.” 566 F.3d at 494."® The State obtained the
Hill judgment in August 1975 that encumbered a strip of beach seaward of Severance’s property.
Severance’s Kennedy Drive parcel was not included in the 1975 judgment. However, the parties
dispute whether or not Severance’s parcel is subject to a rolling easement.

In 1999, the Kennedy Drive house was on a Texas General Land Office (GLO) list of
approximately 107 Texas homes located seaward of the vegetation line after Tropical Storm Frances
hit the island in 1998. In 2004, the GLO again determined that the Kennedy Drive home was
located “wholly or in part” on the dry beach in 2004, but did not threaten public health or safety and,
at the time, was subject to a GLO two-year moratorium order. When Severance purchased the
property, she received an OBA-mandated disclosure explaining that the property may become
located on a public beach due to natural processes such as shoreline erosion, and if that happened,
the State could sue, seeking to forcibly remove any structures that come to be located on the public
beach. See TEX. NAT. ReEs. CobE § 61.025. Winds attributed to Hurricane Rita shifted the
vegetation line further inland in September 2005. In 2006, the GLO determined that Severance’s

house was entirely within the dry beach.

'8 The district court opinion mentions in a parenthetical phrase that Severance admitted that an easement existed
on her properties when she purchased them. On rehearing at the district court, Severance objected to the statement. The
Fifth Circuit, as quoted, appears to disagree with it. The State has not asserted either that an easement existed on
Severance’s Kennedy Drive property when she purchased it or that she admitted to its existence, but the State does
contend that, essentially, a virtual easement always exists on private property in the dry beach by virtue of the “rolling
easement” theory. See JUSTICE MEDINA’sdissent,  S.W.3dat___; JUSTICE LEHRMANN’sdissent,  S.W.3dat__ .
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The moratorium for enforcing the OBA on Severance’s properties expired on June 7, 2006.
Severance received a letter from the GLO requiring her to remove the Kennedy Drive home because
it was located on a public beach. A second letter reiterated that the home was in violation of the
OBA and must be removed from the beach, and offered her $40,000 to remove or relocate it if she
acted before October 2006. She initiated suit in federal court. The Fifth Circuit certified questions
of Texas law to this Court.

I11. Public Beachfront Easements

The first certified question asks if Texas recognizes “a ‘rolling’ public beachfront access
easement, i.e., an easement in favor of the public that allows access to and use of the beaches on the
Gulf of Mexico, the boundary of which easement migrates solely according to naturally caused
changes in the location of the vegetation line, without proof of prescription, dedication, or customary
rights in the property so occupied?” 566 F.3d at 504. We have never held that the State has a right
in privately owned beachfront property for public use that exists without proof of the normal means
of creating an easement. And there is no support presented for the proposition that, during the time
of the Republic of Texas or at the inception of our State, the State reserved the oceanfront for public
use. In fact, as discussed above, the Texas Legislature expressly disclaimed any interest in title
obtained from the Jones and Hall Grant after our State was admitted to the Union. See Part 11.A.2,
supra; see also Seaway Co., 375 S.W.2d at 928 (“On November 28, 1840, the Republic of Texas
issued its patent to Levi Jones and Edward Hall to 18,215 acres of land on Galveston Island. This

grant covered all of Galveston Island except the land covered by the Menard Grant covering the east
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portion of the Island.”).* Therefore, considering the absence of any historic custom or inherent title
limitations for public use on private West Beach property, principles of property law answer the first
certified question.
A. Dynamic Nature of Beachfront Easements

Easements exist for the benefit of the easement holder for a specific purpose. An easement
does not divest a property owner of title, but allows another to use the property for that purpose. See
Marcus Cable Assocs., L.P. v. Krohn, 90 S.W.3d 697, 700 (Tex. 2002) (explaining that an easement
relinquishes a property owner’s right to exclude someone from their property for a particular
purpose) (citations omitted). The existence of an easement “in general terms implies a grant of
unlimited reasonable use such as is reasonably necessary and convenient and as little burdensome
as possible to the servient owner.” Coleman v. Forister, 514 S.W.2d 899, 903 (Tex. 1974). An
easement appurtenant “defines the relationship of two pieces of land”—a dominant and a servient
estate. See 7 THOMPSON ON REAL PROPERTY 8 60.02(f)(1), at 469 (David A. Thomas, ed. 2006).
Because the easement holder is the dominant estate owner and the land burdened by the easement
is the servient estate, the property owner may not interfere with the easement holder’s right to use
the servient estate for the purposes of the easement. Drye v. Eagle Rock Ranch, Inc., 364 S.W.2d
196, 207 (Tex. 1963) (citation omitted); Vrazel v. Skrabanek, 725 S.W.2d 709, 711 (Tex. 1987).

Easement boundaries are generally static and attached to a specific portion of private

property. See Holmstrom v. Lee, 26 S.W.3d 526, 533 (Tex. App.—Austin 2000, no pet.) (“Once

¥ The State argues that four courts of appeals opinions establish legal limitations dating back to “time
immemorial” on private title to West Galveston property. See TEX NAT. RES. CODE § 61.001(8). These opinions are
discussed further at Part I11.C, infra.
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established, the location or character of the easement cannot be changed without the consent of the
parties.”); see also 7 THOMPSON ON REAL PROPERTY § 60.04(c)(1)(ii), at 538-40. “As a general
rule, once the location of an easement has been established, neither the servient estate owner nor the
easement holder may unilaterally relocate the servitude.” JONW. BRUCE & JAMESW. ELY, JR., THE
LAW OF EASEMENTS AND LICENSES IN LAND 8 7:13, at 7-30 (2009). Therefore, a new easement

must be re-established for it to encumber a part of the parcel not previously encumbered. See id.

Like easements, real property boundaries are generally static as well. But property
boundaries established by bodies of water are necessarily dynamic. Because those boundaries are
dynamic due to natural forces that affect the shoreline or banks, the legal rules developed for static
boundaries are somewhat different. See York, 532 S.W.2d at 952 (discussing erosion, accretion, and
avulsion doctrines affecting property boundaries and riparian ownership in the Houston Ship
Channel).

The nature of littoral property boundaries abutting the ocean not only incorporates the daily
ebbs and flows of the tide, but also more permanent changes to the coastal landscape due to weather
and other natural forces.

Courts generally adhere to the principle “that a riparian or littoral owner acquires or loses
title to the land gradually or imperceptibly” added to or taken away from their banks or shores
through erosion, the wearing away of land, and accretion, the enlargement of the land. Id. at 952.

“Riparian” means “[o]f, relating to, or located on the bank of a river or stream (or occasionally

another body of water, such as a lake).” BLACK’S LAW DICTIONARY 1352 (8th ed. 2004). “Littoral”
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means “[o]f or relating to the coast or shore of an ocean, sea, or lake . ...” Id. at 952. “Accretion”
is the process of “gradual enlargement” of riparian or littoral land. York, 532 S.W.2d at 952.
Closely related, “erosion” is “the gradual wearing away of the land.” Brainardv. State, 12 S.W.3d
6, 10 n.1 (Tex. 1999). See also BLACK’S LAW DICTIONARY at 582 (8th ed. 2004) (defining
“erosion” in relevant part as “the gradual eating away of soil by the operation of currents or tides”).
Avulsion, by contrast, as derived from English common law, is the sudden and perceptible change
in land and is said not to divest an owner of title. York, 532 S.W.2d at 952. We have never applied
the avulsion doctrine to upset the mean high tide line boundary as established by Luttes.?® 324
S.W.2d at 191. We have previously recognized the import of gradual additions to oceanfront land
holding that additions to the property above the high tide line caused by accretion belong to the
upland owner. Statev. Balli, 190 S.W.2d 71, 100 (Tex. 1944); see also Lakefront Trust, Inc. v. City
of Port Arthur, 505 S.W.2d 606, 608 (Tex. Civ. App.—Beaumont 1974, writ ref’d n.r.e.) (citing the
general rule).

On rehearing, respondents and the dissents of JUSTICE MEDINA AND JUSTICE LEHRMANN,
along with several amici, contend that the legal distinction between avulsion and erosion is
immaterial. On the contrary, the distinct legal consequences arising from the difference between

avulsive and gradual changes in land due to natural causes have been recognized in Texas law for

2 Some states apply avulsion to determine that the mean high tide line as it existed before the avulsive event
remains the boundary between public and private ownership of beach property after the avulsive event; therefore,
allowing private property owners to retain ownership of property that becomes submerged under the ocean. See Walton
Cnty. v. Stop the Beach Renourishment, Inc., 998 So. 2d 1102, 1116-17 (Fla. 2008), aff’d sub nom. Stop the Beach
Renourishment, Inc. v. Fla. Dep’tof Envtl. Prot.,,  U.S. ;130 S. Ct. 2592 (2010); Cinque Bambini P’ship v. State,
491 So. 2d 508, 520 (Miss. 1986). We have not accepted such an expansive view of the doctrine, but we need not make
that determination in this case.
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over a century. See Denny v. Cotton, 22 S.W. 122, 125 (Tex. Civ. App. 1893, writ ref’d) (stating
the distinction in relation to riparian ownership). Awvulsion is a rapid and perceptible change;
accretion and erosion are gradual and imperceptible changes. York, 532 S.W.2d at 952 (concerning
waters of the Houston Ship Channel) (citing Denny, 22 S.W. at 125); Manry v. Robison, 56 S.W.2d
438, 443-44 (Tex. 1932) (discussing the effect of erosion as dispossessing riparian landowners of
their title). “The rule is long established that a change is ‘gradual and imperceptible’ if ‘though the
witnesses may see, from time to time, that progress has been made, they could not perceive it while
the progress was going on.”” Brainard, 12 S.W.3d 6, 18 (Tex. 1999) (quoting Denny, 22 S.W. at
124); see Nebraska v. lowa, 143 U.S. 359, 368 (1892). The venerable authority Sir William
Blackstone explained in 1766, also in the context of property ownership, that different legal
consequences are occasioned by gradual changes versus sudden changes: “.. . the law is held to be,
that if th[e] gain be by little and little, by small and imperceptible degrees, it shall go to the owner
of the land adjoining” but if the change be “sudden and considerable, in this case it belongs to the
king.” 2 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND [hereinafter
BLACKSTONE, COMMENTARIES] *262 (1766); see Cnty. of St. Clair v. Lovingston, 90 U.S. 46, 67
(1874) (quoting Blackstone). “So that the quantity of the ground gained, and the time during which
it is gaining, are what make it either the king’s, or the subject’s property.” BLACKSTONE,
COMMENTARIES *262; see also York, 532 S.W.2d at 952. Analogously, the legal implications of
erosion differ from those of avulsion in the context of easements. The holding in this case arises

in part from the distinction between avulsive and gradual changes along the beach, but we do not
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decide whether this distinction in physical changes on the beaches necessarily has the same legal
effects on riparian landowners.

Property along the Gulf of Mexico is subjected to hurricanes and tropical storms, on top of
the everyday natural forces of wind, rain, and tidal ebbs and flows that affect coastal properties and
shift sand and the vegetation line. This is an ordinary hazard of owning littoral property. And,
while losing property to the public trust as it becomes part of the wet beach or submerged under the
ocean is an ordinary hazard of ownership for coastal property owners, it is far less reasonable, and
unsupported by ancient common law precepts, to hold that a public easement can suddenly
encumber an entirely new portion of a landowner’s property or a different landowner’s property that
was not previously subject to that right of use. See, e.g., Phillips Petrol., 484 U.S. at 482 (discussing
the importance of “honoring reasonable expectations in property interests[,]” but ultimately holding
the property owner’s expectations in that situation were unreasonable). Gradual movement of the
vegetation line and mean high tide line due to erosion or accretion, as opposed to avulsion, has very
different practical implications.

Like littoral property boundaries along the Gulf Coast, the boundaries of corresponding
public easements are also dynamic. The easements’ boundaries may move according to gradual and
imperceptible changes in the mean high tide and vegetation lines. However, if an avulsive event
moves the mean high tide line and vegetation line suddenly and perceptibly, causing the former dry
beach to become part of State-owned wet beach or completely submerged, the adjacent private
property owner is not automatically deprived of her right to exclude the public from the new dry

beach. Inthose situations, when changes occur suddenly and perceptibly to materially alter littoral
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boundaries, the land encumbered by the easement is lost to the public trust, along with the easement
attached to that land. Then, the State may seek to establish another easement as permitted by law
on the newly created dry beach and enforce an asserted public right to use the private land.

It would be impractical and an unnecessary waste of public resources to require the State to
obtain a new judgment for each gradual and nearly imperceptible movement of coastal boundaries
exposing a new portion of dry beach. These easements are established in terms of boundaries such
as the mean high tide line and vegetation line; presumably public use moves according to and with
those boundaries so the change in public use would likewise be imperceptible. Also, when
movement is gradual, landowners and the State have ample time to reach a solution as the easement
slowly migrates landward with the vegetation line. Conversely, when drastic changes expose new
dry beach and the former dry beach that may have been encumbered by a public easement is now
part of the wet beach or completely submerged under water, the State must prove a new easement
on the area. Because sudden and perceptible changes by nature occur very quickly, it would be
impossible to prove continued public use in the new dry beach, and it would be unfair, and perhaps
unlawful, to impose such drastic restrictions through the OBA upon an owner in those circumstances
without compensation. See Westgate, Ltd. v. State, 843 S.W.2d 448, 452 (Tex. 1992) (explaining
the circumstances from which an action for inverse condemnation may arise).

If the public is to have an easement on newly created and privately owned dry beach after
an avulsive event, the State must prove it, as with other property. Having divested title to all such
West Beach property in the early years of the Republic and of the State of Texas, the State can only

acquire or burden private property according to the law. Thus, a public beachfront easement in West
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Beach, although dynamic, does not roll under Texas law. The public loses that interest in privately
owned dry beach when the land to which it is attached becomes submerged underwater. While these
boundaries are somewhat dynamic to accommodate the beach’s everyday movement and
imperceptible erosion and accretion, the State cannot declare a public right so expansive as to always
adhere to the dry beach even when the land to which the easement was originally attached is
violently washed away. This could divest private owners of significant rights without compensation
because the right to exclude is one of the most valuable and fundamental rights possessed by
property owners. See Flower Mound, 135 S.W.3d at 634 (quoting Dolan v. City of Tigard, 512 U.S.
374, 393 (1994)). We have never held the dry beach to be encompassed in the public trust. See
Luttes, 324 S.wW.2d at 191-92.

We hold that Texas does not recognize a “rolling” easement.”* Easements for public use of
private dry beach property change size and shape along with the gradual and imperceptible erosion
or accretion in the coastal landscape. But, avulsive events such as storms and hurricanes that
drastically alter pre-existing littoral boundaries do not have the effect of allowing a public use
easement to migrate onto previously unencumbered property. This holding shall not be applied to
use the avulsion doctrine to upset the long-standing boundary between public and private ownership

at the mean high tide line. The division between public and private ownership remains at the mean

2L This rule is a tenet of Texas common law, subject to ordinary grounds of modification, e.g., where private
property rights for given beach areas are altered in conveyances of those lands.
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high tide line in the wake of naturally occurring changes, and even when boundaries seem to change
suddenly.?

Declining to engraft a “rolling easement” theory onto Texas property law does not render
the State powerless to regulate Texas shorelines, within constitutional limits. For example, the State,
as always, may validly address nuisances or otherwise exercise its police power to impose
reasonable regulations on coastal property, or prove the existence of an easement for public use,
consistent with constitutional precepts.

The dissents would reach a different result, arguing the public has the right to use the dry
beach regardless of the boundaries of private property or the legal protections accorded those rights.
That approach would raise constitutional concerns. “To say that the appropriation of a public
easement across a landowner’s premises does not constitute the taking of a property interest but
rather . .. “a mere restriction on its use,’ . . . is to use words in a manner that deprives them of all
their ordinary meaning.” Nollan v. Cal. Coastal Comm’n, 483 U.S. 825, 831 (1987) (citation
omitted). Legal scholars have opined on the subject.

Since a simple legislative declaration of policy, [such as declaring a right to an

easement across private property], cannot provide the requisite due process, the

affirmative policy statement of the Open Beaches Act, without more would appear
patently unconstitutional. The legislature has apparently sought to avoid such
constitutional problems by qualifying affirmatively-declared public rights with an
interesting condition precedent. That condition is that the public must have already

acquired these identical rights under the common law doctrines of prescription or
dedication.

22 \We do not address how artificial accretions or other artificial changes in the coastal landscape affect

ownership. See New Jersey v. New York, 523 U.S. 767, 783—84 (1998) (explaining the littoral boundaries remained as
they were before artificial land-filling increased the surface area of Ellis Island).
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Elliott, 28 BAYLOR L. REV. at 385-86; see also Neal E. Pirkle, Maintaining Public Access to Texas
Coastal Beaches: the Past and the Future, 46 BAYLOR L. REv. 1093, 1108 (1994) (noting that the
consensus is that the OBA “creates no substantive rights for the public,” but codifies existing
common law). The legislature’s Beach Study Committee opined that the OBA “does not and can
not, declare that the public has an easement to the beach.” BEACH STUDY COMM., FOOTPRINTS 17.

According to JUSTICE MEDINA’s and JUSTICE LEHRMANN’s dissents, an easement could
remain in the dry beach even if the land encumbered by the original easement becomes submerged
by the ocean and the dry beach is composed of new land that was not previously encumbered by an
easement. This argument is likewise based on the premise that an alleged easement previously
established did not just encumber the dry beach portion of Severance’s parcel, but that it
encumbered the entire lot. This is inconsistent with easement law. See Holmstrom v. Lee, 26
S.W.3d 526, 533 (Tex. App.—Austin 2000, no pet.) (“Once established, the location or character
of the easement cannot be changed without the consent of the parties.”); 7 THOMPSON ON REAL
PROPERTY 8 60.04(c)(1)(ii), at 538-40. While the specific use granted by an easement is a
fundamental consideration, there is no persuasive Texas authority to support the dissents’ contention
that an easement forever remains in the dry beach, i.e., can move onto a new portion of the parcel
or a different parcel, absent mutual consent or proof under law. See JON W. BRUCE & JAMES W.
ELY, THE LAW OF EASEMENTS AND LICENSES IN LAND § 7:13, at 7-30 (2009). This would result
in depriving oceanfront property owners of a substantial right (the right to exclude) without
requiring compensation or proof of actual use of the property allegedly encumbered whenever

natural forces cause the vegetation line to move inland so that property not formerly part of the dry
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beach becomes part of the dry beach. This argument blurs the line between ownership and right to
use of a portion of a parcel—the dry beach—and is in tension with our decision in Luttes that set the
boundary between State and privately owned property at the mean high tide line. See 324 S.W.2d
at 191-92.

JUSTICE MEDINA’s dissent also dismisses Severance’s grievance as a gamble she took and
lost by purchasing oceanfront property in Galveston and argues that she would not be entitled to
compensation even though an easement had never been established on her parcel, a portion of which
is now in the dry beach. It notes the OBA requirement of disclosure in executory contracts of the
risk that property could become located on a public beach and subject to an easement in the future.
See TEX. NAT. Res. CoDE 8§ 61.025. This is incorrect for three reasons. First, beachfront property
owners take the risk that their property could be lost to the sea, not that their property will be
encumbered by a easement they never agreed to and that the State never had to prove. Second,
putting a property owner on notice that the State may attempt to take her property for public use at
some undetermined point in the future does not relieve the State from the legal requirement of
proving or purchasing an easement nor from the constitutional requirement of compensation if a
taking occurs. We do not hold that circumstances do not exist under which the government can
require conveyance of property or valuable property rights, such as the right to exclude, but it must
pay to validly obtain such right or have a sufficient basis under its police power to do so. See
Nollan, 483 U.S. at 841-42 (noting that public use of private beaches may be a “good idea” but “if
[the state] wants an easement across [private] property, it must pay for it.”). As Justice Oliver

Wendell Holmes, Jr. explained, “[A] strong public desire to improve the public condition is not
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enough to warrant achieving the desire by a shorter cut than the constitutional way of paying for the
change.” Pa. Coal Co. v. Mahon, 260 U.S. 393, 416 (1922). Third, simply advising in a disclosure
that the State may attempt to enforce an easement on privately owned beachfront property does not
dispose of the owner’s rights.

Our holding does not necessarily preclude a factual finding that an easement exists. We have
determined that the history of land ownership in West Beach undermines the existence of a public
easement “by virtue of continuous right in the public since time immemorial, as recognized in law
and custom,” TEX. NAT. RES. CODE § 61.001(8), and Texas law does not countenance an easement
rolling onto previously unencumbered beachfront property due to the hurricane. We do not have
a sufficient record to determine whether an easement has been proven, and the question was not
certified. See Severance, 566 F.3d at 503-04.

B. Inherent Limitations on Private Property Rights

The public may have a superior interest in use of privately owned dry beach when an
easement has been established on the beachfront. But it does not follow that the public interest in
the use of privately owned dry beach is greater than a private property owner’s right to exclude
others from her land when no easement exists on that land. A few states have declared that long-
standing property principles give the state (and therefore, the public) the right to use even privately
owned beachfront property. For example, the Oregon Supreme Court has held that the dry beach
is subject to public use because the public use was presumed inherent in the history of title transfers
to such lands. Stevens v. City of Cannon Beach, 854 P.2d 449, 456 (Or. 1993) (citing State ex rel.

Thornton v. Hay, 462 P.2d 671 (Or. 1969)). The state of Oregon’s view is that private property
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owners along the beach “never had the property interests that they claim were taken” in the dry sand,
the area between the high water line and vegetation line. Id. at 457. The Court explained “the
common-law doctrine of custom as applied to Oregon’s ocean shores . . . is not ‘newly legislated
or decreed’; to the contrary, to use the words of the Lucas court, it “‘inhere[s] in the title itself, in the
restrictions that background principles of the State’s law of property and nuisance already placed
upon land ownership.” Id. at 456 (quoting Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1004
(1992)). The Supreme Court of Hawaii has held that issuance of a Hawaiian land patent confirms
only a limited property interest as compared to typical land patents on the continental United States.
See Pub. Access Shoreline Haw. v. Haw. Cnty. Planning Comm’n, 903 P.2d 1246, 1268 (Haw.
1995). Itexplained that “the western concept of exclusivity is not universally applicable in Hawai’i”
in the context of private property rights. 1d. New Jersey extends the public trust doctrine to
encompass use of the dry beach as well as public ownership of the wet beach. See Borough of
Neptune City v. Borough of Avon-by-the-Sea, 294 A.2d 47, 49 (N.J. 1972) (“[T]he public trust
doctrine dictates that the beach and the ocean waters must be open to all on equal terms and without
preference . . . .”); see also Matthews v. Bay Head Improvement Ass’n, 471 A.2d 355, 365 (N.J.
1984). Unlike the West Beach of Galveston Island, these jurisdictions have long-standing
restrictions inherent in titles to beach properties or historic customs that impress privately owned
beach properties with public rights.

On the other hand, the Supreme Court of New Hampshire held that a statute that recognized
a general recreational easement for public use in the “dry sand area” (comparable to our dry beach),

violates the takings provisions of the state and federal constitutions, except for those areas where
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there is an “established and acknowledged public easement.” Opinion of the Justices, 649 A.2d 604,
609 (N.H. 1994). The public trust ends at the high water mark and private property extends
landward beyond that. Id. at 608. The Supreme Court of Idaho applied the public trust doctrine to
Lake Coeur d’Alene and held that the public trust doctrine was inapplicable in an action to force
owners to remove a seawall. State ex rel. Haman v. Fox, 594 P.2d 1093 (Idaho 1979). The private
property at issue was obtained by patent from the U.S. Government in 1892 and the seawall was
built above the mean high water mark of the lake. Id. at 1095, 1102.
C. Custom in Texas

A few Texas courts of appeals have reached results contrary to the holding in this opinion.
In Feinman v. State, the court held that public easements for use of dry beach can roll with
movements of the vegetation line. 717 S.W.2d 106, 110-11 (Tex.App.—Houston [1st Dist.] 1986,
writ ref’d n.r.e.). The reasoning in the Feinman opinion includes little to support this conclusion
in the context of avulsive changes to the oceanfront.® Feinman states that “[c]ourts have upheld
the concept of a rolling easement along rivers and the sea for many years without using the phrase
‘rolling easement,”” and cites, but does not discuss, seven cases for its holding.? Id. at 110. Only

one of the opinions is from a Texas court, Luttes, and neither it nor the other cited cases discuss

2 To the extent that Feinman’s analysis concerns only gradual changes to the beachfront, it is generally
consistent with our holding today. See 717 S.W.2d at 110. Feinman does not consider the legal implications of the
difference between avulsive and gradual changes to the coast, concluding the distinction to be immaterial to its decision
because it apparently viewed the distinction not relevant to the question of an easement, only title to property. See 717
S.W.2d at 114-15. We disagree with the latter conclusion.

2 The cited cases are Barney v. City of Keokuk, 94 U.S. 324, 339-40 (1876); Luttes, 324 S.W.2d 167; Cnty.
of Haw. v. Sotomura, 517 P.2d 57, 61 (Haw. 1973); Horgan v. Town Council, 80 A. 271 (R.I. 1911); City of Chicago
v. Ward, 48 N.E. 927 (lll. 1897); Godfrey v. City of Alton, 12 1ll. 29, 36 (1850); and Mercer v. Denne, [1905] 2 Ch. 538
(Eng.). Feinman issued two months after Matcha v. Mattox, 711 S.W.2d 95 (Tex.App.—Austin 1986, writref’d n.r.e.),
and does not cite it for support of a migratory easement. 717 S.W.2d at 113.
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rolling easements. Feinman further cited no Texas authority for the contention that a continuous
right or custom dating from “time immemorial” is a basis to encumber private property rights along
West Beach. Id. Our decision in Luttes established the landward boundary of title to the public
trust along Gulf-front beaches and it likewise does not address rolling easements. See 324 S.W.2d
at 167. The Sotomura opinion is based on different common law notions of public rights to and
limitations on private ownership of beaches in Hawaii, as discussed above. Cnty. of Haw. v.
Sotomura, 517 P.2d 57, 61 (Haw. 1973). And Feinman neither addressed the legal significance of
the Jones and Hall grant on the question of public encumbrance on private beach properties of
Galveston’s West Beach nor identified any basis in historic Texas law for a continuous legal right
or custom on which to ground the existence of a rolling easement. Feinman’s specific holding is
that a rolling easement is “implicit” in the OBA, a conclusion with which we do not agree. See 717
S.w.2d at 111.

The State’s reliance on Feinman for the conclusion that a rolling easement exists by virtue
of custom on private beachfront property generates significant tension with the prior decision of
Seaway, which determined there was no such rule of law.

It would no doubt have been good policy for the Republic to have reserved the right

of ingress and egress [in the Jones and Hall Grant] so the people could more

effectively enjoy the State-owned seashore and waters, but the plain language of the

grant shows the Republic of Texas did not do so . ... The sovereign must fully

honor its valid conveyances and contracts. We do not know that we clearly

comprehend the appellees’ position that the judgment can be upheld on the theory

that the use of the beach by the public has become a part of our tradition and

common law and the easement exists by reason of continuous right in the public. We

suppose they seek to have us hold that the seashore is held in trust by the sovereign

at common law for the people and to enjoy it there must be a means of egress and
ingress to enable them to enjoy such use and therefore the sovereign has no power
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to cut off convenient access. We know of no such rule of law. In our extensive
research we have found no cases so holding nor have any been cited us.

375 S.W.2d at 929 (emphasis added). Feinman reached the same conclusion. 717 S.W.2d at
110-11. Feinman did not hold that custom supported imposition of a public easement, explicitly
stating it was unnecessary to do so. 717 S.W.2d at 113. Instead, Feinman held that an easement by
implied dedication had been proven by “[e]vidence show[ing] daily systematic use of the whole
area,” while the State in this case asserts that such proof is not necessary. 1d.?

One other appellate decision also recognizes a rolling easement, relying on Feinman and
Matcha v. Mattox. See Arrington v. Tex. Gen. Land Office, 38 S.W.3d 764, 766 (Tex.
App.—Houston [14th Dist.] 2001, no pet.) (citing both Feinman for the proposition that a rolling
easement is “implicit” in the OBA and Matcha v. Mattox, 711 S.W.2d 95, 100 (Tex.App.—Austin
1986, writ ref’d n.r.e.), for the idea that established public beach easements may “shift[] with the
natural movements of the beach”). Finally, the Seaway opinion did not address the issue of a rolling
easement but held that the State proved an easement by evidence submitted to a jury at trial,
interestingly relying on testimony that the line of vegetation at issue had remained the same “for at
least 200 years.” 375 S.W.2d at 927, 930, 9309.

The first Texas case to address the concept of a rolling easement in Galveston’s West Beach
is Matcha v. Mattox. In 1983, Hurricane Alicia shifted the vegetation line on the beach such that

the Matchas’ home had moved into the dry beach. Id. at 96. The court held that legal custom—*a

% Alternatively, the State contends that this Court should take judicial notice of such evidence discussed in cases
several decades old. But even the State’s cited authority declined to rely on a trial court judgment purporting to
adjudicate the vegetation line because it was “not of record in this appeal.” See Matcha, 711 S.W.2d at 100.
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reflection in law of a long-standing public practice”—supported the trial court’s determination that
apublic easement had “migrate[d]” onto private property. Id. at 100. The court reasoned that Texas
law gives effect to the long history of recognized public use of Galveston’s beaches, citing accounts
of public use dating back to time immemorial, 1836 in this case. The Matcha opinion, as with
Feinman, fails to cite any Texas authority holding that custom establishes a rolling beachfront
easement.

Even if a custom of public use on West Galveston beaches were recognized, the State would
still have to establish the basis in custom of the right in the public to a rolling easement to have
existed since time immemorial. The Matcha court’s upholding, based on proof at trial, of long-
standing “custom” in public use of Galveston’s beaches would still fall short of establishing that a
custom existed to give effect to a legal concept of a rolling easement, which would impose inherent
limitations on private property rights. 711 S.W.2d at 100; see Trepanier v. Cnty. of Volusia, 965 So.
2d 276, 293 (Fla. App. 2007) (criticizing Matcha for making a policy judgment that a public
easement migrates and noting the distinction between a custom of use and whether such right of use
is migratory); cf. Scureman v. Judge, 747 A.2d 62, 67-68 (Del. Ch. 1999) (rejecting application of
the “rolling easement” concept in Feinman).

None of the four Texas courts of appeals cases cited in support of a rolling easement date
back to time immemorial nor do they provide a legal basis for recognizing the claimed inherent
limitation on West Galveston property titles or continuous legal right since time immemorial. We
disapprove of the courts of appeals opinions to the extent they are inconsistent with our holding in

this case. See Arrington v. Tex. Gen. Land Office, 38 S.W.3d 764, 766 (Tex. App.—Houston [14th
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Dist.] 2001, no pet.); Feinman, 717 S.W.2d at 108-11; Moody v. White, 593 S.W.2d 372, 379 (Tex.
Civ. App.—Corpus Christi 1979, no writ); Matcha, 711 S.W.2d at 98-100; but see Pirkle, 46
BAYLOR L. REV. at 1106-07 (questioning whether the rolling easement theory should apply to
easements by prescription and dedication).

In her dissent, JuSTICE GUzZMAN argues that the Court should split the baby by pronouncing
that private property owners must forfeit to the State some but not all of their property rights,
notwithstanding the absence of proof of an easement and without the payment of just compensation.
She contends that the State can order beachfront property owners to let the public use their private
land in the dry beach as long as the house on the land is not ordered removed. Her view would
create an anomalous circumstance in which a homeowner on the West Galveston beachfront could,
sitting in her den, look out her window, without recourse, as strangers play beach volleyball in her
yard. Under JUSTICE GUZMAN’s dissent, the private homeowner would have no right to keep
strangers from using the property she purchased surrounding her beachfront home.

The State’s position and the dissents suffer from the same fundamental flaw. They all fail
to cite any authority for the proposition that background principles of Texas property law preclude
private beachfront property owners from ever having had the right to exclude strangers from their
land, as other Texas property owners do. The Texas appellate opinions discussed, being at most a
few decades old, are not authority going back to “time immemorial” and they do not cite any
authority for such an ancient, inherent limitation. See Pirkle, 46 BAYLOR L. REV. at 1108 (stating
that “English courts required custom to be immemorial, in other words, dating back to before King

Richard I” (King of England from 1189-1199), and in translating the concept of “time immemorial”
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to Texas, concluding that if Spanish or Mexican civil law governed at the time of the original grant,
“the public would have no customary right” in the lands) (citing Delaplane v. Crenshaw, 56 Va. (15
Gratt.) 457, 473 (Va. 1860)). In fact, the one authority to specifically discuss the topic expressly
refutes the existence of any such legal authority in Texas. See Seaway, 375 S.W.2d at 929.

JusTICE GuzMAN’s dissent cites the Menard case and a dissent in Luttes v. State, 324 S.W.2d
167,197 (Tex. 1959) (Smith, J., dissenting, on motion for rehearing), for the proposition that there
should be a “balance between public and private use” of the seashore as a predicate for her
conclusion that the public has a right to use private property. See City of Galveston v. Menard, 23
Tex. 349 (Tex. 1859). She quotes Menard, at 394:

This species of property, being land covered with navigable water, embraces several

rights that may be separated, and enjoyed by different persons, and may become

thereby, partly private and partly public; as, the right to the soil, a right to fish in its

waters, the right to navigate the waters covering it, etc.
__ SW.3d ___ (Guzman, J., dissenting) (emphasis added). She then pronounces a “historic
presumption of the public’s right to use the dry beach.” 1d.at___. Of course, the dissent in Luttes
is not precedential. Importantly, the “species of property” in dispute in Menard is a grant to “that
part of the Galveston bay . . . usually covered with salt water, which constitute[s] what is called the
‘flats.”” Menard, 23 Tex. at 391. The reasoning in Menard concerns property that is entirely
underwater or within the wet beach, i.e., property in the public trust owned by the State. It is
inapposite to the Kennedy Beach property in the dry beach in this case and does not support the

contention that private property owners in the dry beach must share their land with anyone who

wishes to use it for beach recreation. While JusTICE GuzMAN accurately quotes the case, the
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Menard opinion makes clear that the “shore” to which she refers does not include the dry beach.
Id. at 399-400 (noting that the *“shore” extended “to the line of the highest tide in winter” under the
civil law but only to the “line of ordinary high tide” at common law). The State’s and the dissents’
contention also fails to explain the source of such limitations on beachfront property rights in light
of the Republic’s and the State’s unrestricted conveyances in the Jones and Hall grant of this
previously state-encumbered land to private owners at the inception of the Republic and reaffirmed
by the Legislature after Texas became a state. See Seaway, 375 S.W.2d at 929 (*“We may not imply
such a reservation in the face of the language of the grant even though there is evidence that there
was a road down the beach at the time of the grant.”).

Although not clear, it appears the State and the dissents also contend that Galveston’s West
Beach property owners lost the right to exclude the public from their private property after Texas
became a state through some type of custom, notwithstanding the position’s implicit
acknowledgment that they have failed to establish such a right *“since time immemorial.” Their
reasoning is hard to discern. They seem to argue that evidence, in other cases, of use of beach
parcels washed away decades ago is sufficient to establish a custom justifying encumbrance of
private properties on the beachfront today. As pointed out, there is no evidence in this record of
such use. However, they attempt to characterize proof in other cases of prior public use on different
beachfront properties as a type of legally cognizable custom that is sufficient to pronounce a current
right in the public to use private West Galveston property today. Their position juxtaposes evidence
of public use with the existence of a legal custom they contend establishes a public easement,

arguing that the former proves the latter. That reasoning melds the concept of a legal custom with
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proof of an easement and begs the question, why the State does not simply prove up an easement
to encumber private homeowners’ properties. And they do not explain the logic of extrapolating
their view of such a custom from judicially noticed evidence of public use in one area throughout
the entirety of Texas’ ocean shores. Crediting that view would dispossess many beachfront property
owners along the Texas coast of the land they purchased, raise constitutional questions and bring
into consideration, potentially, tremendous liability of the State for just compensation.

Alternatively, they seem to theorize that custom is a legal doctrine that need not be proven,
just recognized by a judge. That view is unsupported by historic jurisprudence of this State and we
decline the invitation to pronounce such a limitation on private property rights today. Their view
also raises paramount concern for the constitutions’ protection of this individual liberty. Without
just compensation for a public purpose, neither the federal nor the state constitution allows a taking
nor JUSTICE GUZMAN’s theorized partial taking of private property. The Court’s holding is
consistent with constitutional protections of individual property rights, and effectuates the OBA’s
protection of public right to use public beachfront property that is either “acquired” by prescription
or dedication or “retained by virtue of continuous right in the public since time immemorial . . . .”
See TEX. NAT. RES. CoDE § 61.001(8).

IVV. Conclusion

Land patents from the Republic of Texas in 1840, affirmed by legislation in the new State
of Texas a few years later, conveyed the State’s title in West Galveston Island to private parties and
reserved no ownership interests or rights to public use in Galveston’s West Beach. Texas law has

not otherwise recognized such an inherent limitation on property rights along the West Beach.
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Accordingly, there are no inherent limitations on title or continuous rights in the public since time
immemorial that serve as a basis for engrafting public easements for use of private West Beach
property. Although existing public easements in the dry beach of Galveston’s West Beach are
dynamic, as natural forces cause the vegetation and the mean high tide lines to move gradually and
imperceptibly, these easements do not spring or roll landward to encumber other parts of the parcel
or new parcels as a result of avulsive events. New public easements on the adjoining private

properties may be established if proven pursuant to the Open Beaches Act or the common law.*®

Dale Wainwright
Justice

OPINION DELIVERED: March 30, 2012

% \We need not address whether the OBA is the exclusive means to establish public beachfront easements.
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IN THE SUPREME COURT OF TEXAS

No. 09-0387

CAROL SEVERANCE, PETITIONER,

V.

JERRY PATTERSON, COMMISSIONER OF THE TEXAS GENERAL LAND OFFICE; GREG
ABBOTT, ATTORNEY GENERAL FOR THE STATE OF TEXAS; AND KURT SISTRUNK,
DISTRICT ATTORNEY FOR THE COUNTY OF GALVESTON, TEXAS, RESPONDENTS

ON CERTIFIED QUESTIONS FROM THE
UNITED STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

JUSTICE MEDINA, joined by JUSTICE LEHRMANN and, in part, by JUSTICE GUZMAN,
dissenting.

Texas beaches have always been open to the public. The public has used Texas beaches for

transportation, commerce, and recreation continuously for nearly 200 years.! The Texas shoreline

! Historical records indicate that a ferry from Galveston Island at San Luis Pass was established in 1836.
Seaway Co. v. Attorney Gen., 375 S.W.2d 923, 931 (Tex. Civ. App.—Houston 1964, writref’d n.r.e.). Totravel between
the City of Galveston Island and the ferry, the public traveled by beach route. Id. There is evidence of an established
stage coach route traveling across the beach, and on May 23, 1838, the Republic of Texas authorized a mail route to run
across the beach, which ran every two weeks. Id. Until Termini Road was built in 1956, “the only way to travel, except
by private road inland within fenced land, was by way of the beach.” Id. at 932. Testimony from earlier cases indicates
that both locals and visitors to Galveston Island used the entire beach, “from the water line to the line of vegetation[,]”
for driving, camping, fishing, and swimming. Id. (testimony of lifetime resident born in 1879). Cars parked between
the dunes for camping. Id. at 933. Finally, there is no evidence that fences were ever erected across any part of the
beach, only evidence that they were landward of the vegetation line to prevent cattle from going onto the beach. Id.
(testimony of lifetime resident since 1875 reasoning that there were no fences because “[n]o one would dream any such
thing as to block the driveway, . . . and the driveway was in use, | am satisfied, at least more than a hundred years ago”).



is an expansive yet diminishing? public resource, and we have the most comprehensive public beach
access laws in the nation. Since its enactment in 1959, the Texas Open Beaches Act (“OBA”) has
provided an enforcement mechanism for the public’s common law right to access and to use Texas
beaches.®> The OBA enforces a reasoned balance between private property rights and the public’s
right to free and unrestricted use of the beach.* Today, the Court’s holding disturbs this balance and
jeopardizes the public’s right to free and open beaches.

After chronicling the history of Texas property law, the Court concludes that easements
defined by natural boundaries are, by definition, dynamic. _ SW.3d . Yet, in a game of
semantics, the Court finds that such dynamic easements do not “roll.” Id.at___. The Court further
distinguishes between movements by accretion and erosion and movements by avulsion, finding that
gradual movements shift the easement’s boundaries but sudden movements do not. The Court’s

distinction protects public beach rights from so-called gradual events such as erosion but not from

2 Not only is Texas’s coastline expansive, we also have the highest erosion rate in the nation, affecting “five
to six feet of sand annually.” Michael Hofrichter, Texas’s Open Beaches Act: Proposed Reforms Due to Coastal
Erosion, 4 ENVT'L & ENERGY L. & PoL’Y J. 147, 148 (2009). This erosion rate causes coastal property lines to change
annually.

® The OBA only applies to public beaches that border the Gulf of Mexico and are accessible by public road or
ferry. TeEX. NAT. RES. CODE 88 61.013(c), 61.021.

4 See id. § 61.0184 (providing procedural safeguards for property subject to OBA enforcement actions). It
should be noted that while the General Land Office contacted Severance to tell her that it might file an enforcement
action to remove her encroachment on the public beach, the Office had not yet initiated such an action at the time of the
litigation that gave rise to these certified questions. Justice Wiener’s dissent in Severance’s federal action is particularly
worth noting. He maintains that this action “has the unintentional effect of enlisting the federal courts and, via
certification, the Supreme Court of Texas, as unwitting foot-soldiers in this thinly veiled Libertarian crusade” whose
quest ends with the evisceration of the Open Beaches Act. Severance v. Patterson, 566 F.3d 490, 504 (5th Cir. 2009)
(Wiener, J., dissenting). He argues further that beyond her claim not being ripe, Severance does not have standing
because she attempts “to seek a benefit based on prior state action to which she has not only acceded and thereby
forfeited or waived any related claim, but for which she has presumably been remunerated through an intrinsic

diminution in the purchase price that she paid when she bought the already burdened beachfront land.” 1d. at 505.
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more dramatic events like storms, even though both events are natural risks known to the property
owner. Because the Court’s vague distinction between gradual and sudden or slight and dramatic
changes to the coastline jeopardizes the public’s right to free and open beaches, recognized over the
past 200 years, and threatens to embroil the state in beach-front litigation for the next 200 years, |
respectfully dissent.
I. Texas Coastal Property Ownership

Property lines on the coast are defined by migratory, dynamic boundaries. In Luttesv. State,
we determined that Anglo-American common law applied to land grants after 1840° and thus affixed
the mean high tide as the boundary between state and private ownership of land abutting tidal
waters. 324 S.\W.2d 167 (Tex. 1958). The beach is commonly known to lie between the mean low
tide and vegetation line. For over fifty years, the OBA has assimilated that common knowledge as
a statutory definition as well. All land seaward of the mean high tide,® known as the wet beach, is
held by the state in public trust. Luttes, 324 S.W.2d at 191-93; see State v. Balli, 190 S.W.2d 71,
100 (Tex. 1945) (recognizing the “ancient maxim that seashore is common property and never
passes to private hands”). The land between the mean high tide and the vegetation line is the dry

beach and may be privately owned. Luttes, 324 S.W.2d at 191-93. | agree with the Court that “[w]e

® Texas adopted the common law in 1840, which established the mean high tide as the boundary dividing the
state-owned seashore from private property. Luttes, 324 S.W.2d at 169. For land grants or patents that became effective
before 1840, Mexican/Spanish civil law applies, which recognized this tidal boundary to be the mean higher high tide.
Id. Because the mean high tide is measured with tide gauges and calculates both daily high tides, it provides a more
definitive boundary line than the mean higher high tide, which only considers the higher of the two daily tides. Id. at
187 (recognizing the difficulty in proving “on such and such an occasion in such and such a year or years one or more

‘highest waves’ actually reached this or that irregular line on the ground”).

® “IT]he average of highest daily water computed over or corrected to the regular tidal cycle of 18.6 years” is
the mean high tide. Luttes, 324 S.W.2d at 187.



have never held the dry beach to be encompassed in the public trust.” _ SW.3d . Ifthiscase
were a matter of title, Luttes would provide the answer: the mean high tide separates public and
private property ownership interests. But this case is about the enforcement of a common law
easement that preserves the public’s right to access the dry beach.

The mean low tide, mean high tide, and vegetation line are transitory.” Landowners may
own property up to the mean high tide. But the exact metes and bounds of the beachfront property
line cannot be ascertained with any specificity at any given time other than by reference to the mean
high tide. Through shoreline erosion, hurricanes, and tropical storms, these lines are constantly
moving both inland and seaward. In the West Bay system, whence this litigation arose, forty-eight
percent of the shoreline is retreating, forty-seven percent is stable, and six percent is advancing, at
an average rate of -2.9 feet per year.® The beaches on west Galveston Island, where Severance’s

property is located, have even higher retreat rates (a loss of over seven feet per year) because of their

" The mean low tide and high tide are averages assessed over a period of years. Their “actual determination
at a given point on the coastline requires scientific measuring equipment and complex calculations extending over a
lengthy period. Thus, as a practical matter, such physical determination of the landowner’s actual boundary is not
normally feasible.” Richard Elliot, The Texas Open Beaches Act: Public Rights to Beach Access, 28 BAYLOR L. REV.
383, 385 (1976). “The line of vegetation, on the other hand, is readily determinable with the naked eye at most points
along the Gulf beaches.” Id. However, all three lines are subject to the daily movements of ocean, which shift these
lines both gradually and suddenly.

8 Gibeaut, J. C., Waldinger, Rachel, Hepner, Tiffany, Tremblay, T. A., and White, W. A., 2003, Changes in bay
shoreline position, West Bay system, Texas: The University of Texas at Austin, Bureau of Economic Geology, report
of the Texas Coastal Coordination Council pursuant to National Oceanic and Atmospheric Administration Award No.
NAQ070Z0134, under GLO contract no. 02-225R, 27 p. 14.
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exposure to winds and waves.®  Natural erosion from waves and currents causes an overall
shoreline retreat for the entire Texas coast.'

These natural laws have compelled Texas common law to recognize rolling easements.*
Easements that allow the public access to the beach must roll with the changing coastline in order
to protect the public’s right of use. The dynamic principles that govern vegetation and tide lines
must therefore apply to determine the boundaries of pre-existing public beachfront easements. See
Matcha v. Mattox, 711 S.W.2d 95, 100 (Tex. App.—Austin 1986, writ ref’d n.r.e.) cert. denied, 481
U.S. 1024 (1987) (“An easement fixed in place while the beach moves would result in the easement
being either under water or left high and dry inland, detached from the shore. Such an easement,
meant to preserve the public right to use and enjoy the beach, would then cease functioning for that
purpose.”). “The law cannot freeze such an easement at one place anymore than the law can freeze
the beach itself.” Id.

Il. Texas Recognizes Rolling Easements

The first certified question asks whether Texas recognizes rolling beachfront access

easements that move with the natural boundaries by which they are defined. The answer isyes. The

rolling easement “is not a novel idea.” Feinman, 717 S.W.2d at 110. Courts consistently recognize

°Id.
d.

1 The Open Beaches Act recognizes that beaches on the Gulf should be free and unrestricted for the public’s
use and enjoyment. See TEX. NAT. RES. CODE § 61.011(a). And Texas case law has recognized the rolling nature of
public beachfront easements. Feinmanv. State, 717 S.W.2d 106, 111 (Tex. App.—Houston [1st Dist.] 1986, writ ref’d
n.r.e.); Matcha v. Mattox, 711 S.W.2d at 99; Arrington v. Tex. Gen. Land Office, 38 S.W.3d 764, 766 (Tex.
App.—Houston [14th Dist.] 2001, no pet.); Arrington v. Mattox, 767 S.W.2d 957, 958 (Tex. App.—Austin 1989, writ
denied), cert. denied, 493 U.S. 1073 (1990).



the migrating boundaries of easements abutting waterways to uphold their purpose.*? Id. After all,
“an easement is not so inflexible that it cannot accommodate changes in the terrain it covers.” 1d.

The law of easements, Texas law, and public policy support the enforcement of rolling
easements. Such easements follow the movement of the dry beach in order to maintain their purpose
and are defined by such purpose rather than geographic location. They are therefore affected by
changes to the coast but never rendered ineffective by the change. The primary objective is not to
ensure the easement’s boundaries are fixed but rather that its purpose is never defeated.

A. Texas Easement Law

An easement is a non-possessory property interest that authorizes its holder to use the
property of another for a particular purpose. Marcus Cable Assocs. v. Krohn, 90 S.W.3d 697, 700
(Tex. 2002). “A grant or reservation of an easement in general terms implies a grant of unlimited
reasonable use such as is reasonably necessary and convenient and as little burdensome as possible
to the servient owner.” Coleman v. Forister, 514 S.W.2d 899, 903 (Tex. 1974). However, the
burden on the servient estate is secondary to ensuring that the purpose of the easement is reasonably

fulfilled. For example, oil and gas leases convey an implied easement to use the surface as

12 This concept has long been recognized by courts across numerous jurisdictions. See Barney v. City of
Keokuk, 94 U.S. (4 Otto) 324, 339-40 (1876) (finding no taking and public use easement boundaries moved after city
filled in and expanded street that wharfed out to banks of Mississippi River for public use); Luttes, 324 S.W.2d at 167;
Cnty. of Hawaii v. Sotomura, 517 P.2d 57, 62 (Haw. 1973) (defining seaward property boundary to fall on the “upper
reaches of the wash of the waves”); Horgan v. Town Council of Jamestown, 80 A. 271, 276 (R.l. 1911) (defining
boundaries of public highway abutting waterway to be flexible); City of Chi. v. Ward, 48 N.E.927 (lII. 1897) (upholding
a statute mandating that lands shall be held for the use and purposes expressed or intended); Godfrey v. City of Alton,
12 111. 29, 35 (1850) (finding easement by dedication for public landing must attach to the waterway, “however that may
fluctuate,” otherwise “its enjoyment would be precarious, and often destroyed”); Mercer v. Denne, [1905] 2 ch. 538
(Eng.) (recognizing a public easement by custom for fishermen to dry nets on the new portion of the beach that had been
added to the old beach overtime); Louisiana v. Mississippi et al., 516 U.S. 22, 25 (1995) (applying rule that boundaries
between states along a river may naturally shift in accordance with changes in the river channel); Georgia v. South
Carolina, 497 U.S. 376, 403-04 (1990) (same); Nebraska v. lowa, 143 U.S. 359, 360 (1892) (same).
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reasonably necessary to fulfill the purpose of the lease. See Sun Qil Co. v. Whitaker, 483 S.W.2d
808, 810 (Tex. 1972) (recognizing that the use easement is not limited by fixed boundaries but rather
its purpose and use). The purpose of the easement cannot expand, but under certain circumstances,
the geographic location of the easement may. Compare Marcus Cable Assocs., 90 S.W.3d at 701
(preventing easement holder from expanding purpose of maintaining electric transmission or
distribution line to also include cable-television lines regardless of fact that lines could be run on
exact same geographic location) with Godfrey v. City of Alton, 12 Ill. 29, (1850) (recognizing that
a public easement for a public landing on specific waterway is necessarily “inseparable from the
margin of the water, however that may fluctuate”).

Easements may be express or implied. Implied easements are defined by the circumstances
that create the implication. Ulbricht v. Friedman, 325 S.W.2d 669, 677 (Tex. 1959) (finding an
implied easement to use lake water for cattle as they were located upland and without any water
source). Express easements, however, must comply with the Statute of Frauds, which requires a
description of the easement’s location. Pick v. Bartel, 659 S.W.2d 636, 637 (Tex. 1983). Under
certain circumstances, even express easement boundaries may be altered to maintain the purpose of
the easement. See Kothmann v. Rothwell, 280 S.W.3d 877, 880 (Tex. App.—Amarillo 2009, no
pet.) (recognizing movement of drainage tracts to maintain easement’s purpose despite the
expansion of original easement location); see also RESTATEMENT (THIRD) OF PROPERTY
(SERVITUDES) § 4.1 (2000) (providing that an easement “should be interpreted to give effect to the
intention of the parties ascertained from the language used in the instrument, or the circumstances

surrounding the creation of the servitude, and to carry out the purpose for which it was created”).



Rolling beachfront access easements are implied by prescription or continuous use of the dry
beach and are defined by their purpose and their dynamic, non-static natural boundaries. To apply
static real property concepts to beachfront easements is to presume their destruction. Hurricanesand
tropical storms frequently batter Texas’s coast. Avulsive events are not uncommon. The Court’s
failure to recognize the rolling easement places a costly and unnecessary burden on the state if it is
to preserve our heritage of open beaches.

The Court’s conclusion that beachfront easements are dynamic but do not roll defies not only
existing law but logic as well. The definition of “roll” is “to impel forward by causing to turn over
and over on a surface.” Webster’s Ninth New Collegiate Dictionary (Merriam-Webster Inc. 1983).
“Dynamic” means “of or relating to physical force or energy” and “marked by continuous activity
or change.” 1d. Both terms express movement, but neither term is limited by speed or degree of
movement.

The Court also illogically distinguishes between shoreline movements by accretion and
avulsion. On the one hand, the Court correctly declines to apply the avulsion doctrine to the mean
hightide. _ S.W.3d ___. This means a property owner loses title to land if, after a hurricane or
tropical storm, such land falls seaward of the mean high tide. On the other hand, this same
hurricane, under the Court’s analysis, requires the state to compensate a property owner for the land
that now falls seaward of the vegetation line unless it was already a part of the public beachfront

easement. Under the Court’s analysis, the property line may be dynamic but beachfront easements



must always remain temporary; the public’s right to the beach can never be established and will
never be secure.”

The Court’s distinctions nullify the purpose of rolling easements. | submit (in accord with
several other Texas appellate courts that have addressed the issue of rolling easements) that natural
movements of the mean high tide and vegetation line, sudden or gradual, re-establish the dynamic
boundaries separating public and private ownership of the beach, as well as a pre-existing public
beachfront access easement. So long as an easement was established over the dry beach before the
avulsive event, it must remain over the new dry beach without the burden of having to re-establish
a previously existing easement whose boundaries have naturally shifted.

Finally, I submit that once an easement is established, it attaches to the entire tract. Drye v.
Eagle Rock Ranch, Inc., 364 S.W.2d 196, 207 (Tex. 1963). Regardless of how many times the
original tract is subdivided, the easement remains. ld. (enforcing pre-existing implied easement
across subsequently divided tracts to fulfill its purpose).

Private ownership of Galveston Island originated in two land grants issued by the Republic
of Texas. First, it arose from the Menard Grant in 1838, which covers the east end of the Island.
See Seaway Co., 375 S.W.2d at 928; City of Galveston v. Menard, 23 Tex. 349, 403-04 (1859).
Second, it issued from the Jones and Hall Grant in 1840, which encompasses 18,215 acres, and

includes the West Beach, where Severance’s property is located. See Seaway Co., 375 S.W.2d at

¥ The Court treats the public’s easement as “fixed and definite,” which creates “a legal fiction that has no
factual basis.” Mike Ratliff, Public Access to Receding Beaches, 13 Hous. L. REv. 984, 1014 (1976). Only a “rolling

easement will realistically and accurately depict the actual occurrences on the beach.” Id.
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928 (covering “all of Galveston Island except the land covered by the Menard Grant covering the
east portion of the Island”).

The Court today reasons that because no express easement was made in these original land
grants, no public easement can exist over the dry beach. _ SW.3d ___. The Court, however,
ignores the implied easement arising from the public’s continuous use of the beach for nearly 200
years. The state may have relinquished title in these original grants, but it did not relinquish the
public’s right to access, use, and enjoy the beach. See Ratliff, 13 Hous. L. REV. at 994 (recognizing
that until Luttes, the public, as well as private landowners, believed beaches to be public domain).

By implied prescription, implied dedication, or customary and continuous use, overwhelming
evidence exists that Texans have been using the beach for nearly 200 years. See Seaway Co., 375
S.W.2d at 936 (finding that “owners, beginning with the original ones, have thrown open the beach
to public use and it has remained open”); see also supra note 1. This evidence establishes that
public beachfront access easements have been implied across this Texas coastline since statehood.
As long as a dry beach exists, so too must beachfront access easements. Any other result deprives

the public of its pre-existing, dominant right to unrestricted use and enjoyment of the public beach.

B. Texas Case Law
Texas case law not only recognizes the existence of public beachfront access easements but

also that such easements “roll” with the movements of their dynamic, natural boundaries.** Before

4 See Feinman, 717 S.W.2d at 111 (finding that rolling easement shifted after Hurricane Alicia moved the
vegetation line landward causing homes to be seaward of vegetation line and subject to removal under OBA); Matcha,
711 S.W.2d at 98-100 (finding public easement shifts with natural movements of the beach); Arrington v. Tex. Gen.
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Luttes, the public assumed it had unrestricted access to use and enjoy the beach.” After Luttes, in
response to public concern over its right to access Texas beaches, the Texas Legislature passed the
OBA to ensure that Texas beaches remained open for public use. Challenged five years later, the
Houston Court of Civil Appeals found that a public easement existed on the West Beach of
Galveston Island, forcing landowners to remove barriers and structures that prevented the public’s
access to and use of the public beach. Seaway Co. v. Attorney General, 375 S.W.2d at 940; see also
Moody v. White, 593 S.W.2d 372, 376-79 (finding public easement over dry beach on Mustang
Island and requiring removal of structure preventing public access).

Inthe years following the passage of the OBA, the shoreline naturally and predictably moved
both gradually and suddenly. Texas courts have repeatedly held that once an easement is
established, it expands or contracts (“rolls™), despite the sudden shift of the vegetation line. See
Feinman, 717 S.W.2d at 109-10 (after Hurricane Alicia); Arrington v. Tex. Gen. Land Office, 38
S.W.3d at 765 (after Tropical Storm Frances); Brannan v. State, No. 01-08-00179-CV, 2010 WL
375921, at *2 (Tex. App.—Houston [1st Dist.] Feb. 4, 2010, pet. filed) (after unusually high tide or
“bull tide”); Matcha, 711 S.W.2d at 100 (after hurricane of 1983); Arrington v. Mattox, 767 S.W.2d

at 958 (after Hurricane Alicia). In short, Texas law has adopted “the rolling easement concept.”

Land Office, 38 S.W.3d at 766 (affirming summary judgment for Land Office because once public easement is
established “it is implied that the easement moves up or back to each new vegetation line”); Arrington v. Mattox, 767
S.W.2d at 958 (affirming that the “easement migrates and moves . . . with the natural movements of the natural line of
vegetation and the line of mean low tide”); Moody, 593 S.W.2d at 379 (recognizing that the boundary lines shift just like
navigable rivers but can “be determined at any given point of time”). See also Mikeska v. City of Galveston, 451 F.3d
376, 378 (5th Cir. 2006) (recognizing public beach easement’s “natural demarcation lines are not static” but rather
“change with their physical counterparts™); Hirtz v. Texas, 974 F.2d 663, 664 (5th Cir. 1992) (recognizing location of
public beach easement “shifts as the vegetation line shifts”).

5 Ratliff, supra note13, at 994,
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Feinman, 717 S.W.2d at 110-11. The Court’s refusal to follow existing Texas law means that every
hurricane season will bring new burdens not only on the public’s ability to access Texas’s beaches
but on the public treasury as well.
C. Texas Public Policy

The OBA codifies the public’s pre-existing right of open access to Texas beaches:

It is declared and affirmed to be the public policy of this state that the public,

individually and collectively, shall have the free and unrestricted right of ingress and

egress to and from the state-owned beaches bordering on the seaward shore of the

Gulf of Mexico, or if the public has acquired a right of use or easement to or over an

area by prescription, dedication, or has retained a right by virtue of continuous right

in the public, the public shall have the free and unrestricted right of ingress and

egress to the larger area extending from the line of mean low tide to the line of

vegetation bordering on the Gulf of Mexico.
TEX. NAT. RES. CoDE 8§ 61.011(a) (emphasis added). Migratory boundaries define rolling
easements, rather than fixed points. The line of vegetation is “the extreme seaward boundary of
natural vegetation which spreads continuously inland.” TEX. NAT. RES. CoDE § 61.001(5) (emphasis
added). Public beach means

any beach area, whether publicly or privately owned, extending inland from the line

of mean low tide to the line of vegetation bordering on the Gulf of Mexico to which

the public has acquired the right of use or easement to or over the area by

prescription, dedication, presumption, or has retained by virtue of continuous right

in the public since time immemorial, as recognized in law and custom.
TEX. NAT. RES. CODE § 61.001(8). The OBA recognizes the dynamic nature of beach boundaries

by defining the public beach by reference to the vegetation line and tide lines, which shift with the

movements of the ocean, whether those movements are gradual from erosion or dramatic from storm
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events. Requiring that existing easements be re-established after every hurricane season defeats the
purpose of the OBA: to maintain public beach access.
i. Disclosure of Risk Requirement

For almost twenty-five years, the state has taken the further step of informing beachfront
property purchasers of the rolling nature of the easement burdening their property. Amendments
to the OBA in 1985 make “pellucid that once an easement on the dry beach is established, its
landward boundary may therefore ‘roll,” including over private property.” Severance v. Patterson,
566 F.3d 490, 506 (5th Cir. 2009) (Wiener, J., dissenting) (emphasis in original); see also Act of
May 24, 1985, 69th Leg., R.S., ch. 350, 8 1, 1985 Tex. Gen. Laws 1419 (codified as TEX. NAT. RES.
CoDE § 61.025). Sellers of property on or near the coastline are required to include in the sales
contract a “Disclosure Notice Concerning Legal and Economic Risks of Purchasing Coastal Real
Property Near a Beach.” TEX. NAT. RES. CODE § 61.025(a). Applicable law specifically warns that

If you own a structure located on coastal real property near a gulf coast beach, it may

come to be located on the public beach because of coastal erosion and storm events.

... Owners of structures erected seaward of the vegetation line (or other applicable

easement boundary) or that become seaward of the vegetation line as a result of

processes such as shoreline erosion are subject to a lawsuit by the State of Texas to

remove the structures.
Id. § 61.025(a) (emphasis added). The language of the Act itself clearly identifies the line of
vegetation as an easement boundary and clearly recognizes the transient nature of these boundary
lines. The vegetation line, “given the vagaries of nature, will always be in a state of intermittent

flux[,]” and consequently, “[s]hifts in the vegetation line do not create new easements; rather they

expand (or in the case of seaward shifts, reduce) the size and reach of one dynamic easement.”
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Severance v. Patterson, 566 F.3d 490, 506 (5th Cir. 2009) (Wiener, J., dissenting). Severance
purchased her properties with contracts that notified her of these risks and nature of the rolling
easement.
ii. Constitutional Amendment Adopting the Open Beaches Act

In November 2009, Texans adopted a constitutional amendment that mirrors the policy and
language of the OBA. The amendment adopts the OBA’s definition of “public beach” and reiterates
that the public’s easement is established under Texas common law. TEX. CONST. art. I, § 33(a). It
further acknowledges the permanent nature of the easement. 1d. at 8 33(b). To be consistent with
the Texas Constitution, these easements must roll with the natural changes of the beach. The
Court’s failure to recognize the rolling nature of these easements is thus not only contrary to
common law and the public policy of the state but also the will of the people expressed in our
constitution.

iii. Presumption of Public Easement Over Dry Beach

Finally, in an OBA enforcement action, there is a presumption that the public has acquired
an easement over the dry beach, and a landowner like Severance may present evidence to rebut the
presumption. See TEX. NAT. RES. CODE § 61.020. The “title of the littoral owner does not include
the right to prevent the public from using the area for ingress and egress to the sea[,]” and “there is
imposed on the area [from mean low tide to the line of vegetation] a common law right or easement
in favor of the public for ingress and egress to the sea.” I1d. Once a public beach easement is

established, it is implied that the easement moves up or back to each new vegetation line, and the
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state is not required to repeatedly re-establish that an easement exists up to that new vegetation line.

See Arrington v. Tex. Gen. Land Office, 38 S.W.3d at 766.

I11. Rolling Easements Are Creatures of Texas Common Law

The answer to the second certified question is that the common law rather than the OBA is
the source of public beachfront access easements. The OBA, however, is consistent with the
common law of rolling easements and faithfully articulates the longstanding policy of the state. The
OBA is not a rights-creating document but a mechanism for enforcing property rights that the state
has previously and independently obtained. See Arrington v. Mattox, 767 S.W.2d at 958. Such
easements are established by prescription, dedication, or customary and continuous use. Guided by
the common law, “[t]he OBA safeguards the public’s common law easement[,]” protecting the
public’s access to public beaches. Mikeska v. City of Galveston, 451 F.3d 376, 378 (5th Cir. 2006)
(citing TEX. NAT. RES. CODE § 61.001(8)).

IV. No Compensation Owed to Beachfront Property Owners Whose Property Is
Encumbered by a Rolling Easement

The third certified question asks whether compensation is owed to landowners whose
property becomes subject to a public beachfront access easement after it rolls with natural shifts in
the shoreline. When an act of nature destroys a piece of coastal property, no compensation is owed
because there is no taking by the government. Likewise, when an act of nature changes the
boundaries of the beach, no compensation is owed when the government seeks to protect the already

existent public right of access to the beach. The government is merely enforcing an easement whose
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boundaries have shifted. The enforcement of rolling easements does not constitute a physical taking
nor does it constitute a regulatory taking. Pre-existing rolling easements affect a property right that
the landowner never owned, namely, excluding the public from the beach. Because no property is
taken, no compensation is owed.

A. No Physical Taking

The Texas Constitution guarantees that “[n]o person’s property shall be taken, damaged, or
destroyed for or applied to public use without adequate compensation being made, unless by the
consent of such person.” TEX. CONST. art. | § 17. Texas landowners may assert an inverse
condemnation claim “when the government physically appropriates or invades the property, or when
it unreasonably interferes with the landowner’s right to use and enjoy the property.” Westgate Ltd.
v. State, 843 S.W.2d 448, 452 (Tex. 1992). By enforcing a pre-existing rolling easement, the state
is not physically taking private property.

For property purchased after October 1986, landowners were expressly warned that a pre-
existing public easement of the dry beach restricts the landowner’s right to develop, maintain, or
repair structures that would prevent the public from using and accessing the public beach. See TEX.
NAT. RES. CODE § 61.025. The right to exclude the public from the dry beach was never in the
landowner’s bundle of sticks when she purchased the property.*® With such express notice, the

state’s enforcement of the public easement cannot be said to diminish the landowner’s reasonable

16 Severance purchased her property in 2005, and thus her land sales contract contained this express deed
restriction. Severance was also put on notice before the purchase on two separate occasions. In 1999, the General Land
Office released a list of homes, including Severance’s, that were located seaward of the vegetation line following
Tropical Storm Frances. In 2004, the property was again listed as being on the public beach but subject to a two-year
moratorium order.
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investment-backed expectations. See Penn. Cent. Transp. Co. v. City of New York, 438 U.S. 104,
130-31 (1978). The state owes no compensation for a property right that the landowner does not
actually possess.

For property purchased before 1986, enforcement of a pre-existing rolling easement also
does not constitute a physical taking. First, rolling easements are rooted in the common law as a
single easement with dynamic boundaries. The public beach has been “historically dedicated to the
public use.” Brannan, 2010 WL 375921, at *21. It is not state action that subjects beachfront
property to this rolling easement but rather a force majeure. Id. The state merely enforces what has
long been established in the common law. Almost every case addressing this issue agrees there is
no taking and that the landowner should bear the risks assumed by purchasing property near the
beach. “There is nothing in the [OBA] which seeks to take rights from an owner of land . . . . [I]t
merely furnishes a means by which the members of the public may enforce such collective rights
as they may have legally acquired by reason of dedication, prescription or which may have been
retained by continuous right.” Seaway Co., 375 S.W.2d at 930; see Arrington v. Mattox, 767 S.W.2d
at 958; Moody, 593 S.W.2d at 379; Brannan, 2010 WL 375921 at *19-20.

B. No Regulatory Taking

The enforcement of rolling easements does not constitute a regulatory taking. “When the

owner of real property has been called upon to sacrifice all economically beneficial use in the name

of the common good, that is, to leave his property economically idle, he has suffered a taking.”
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Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1019 (1994) (establishing the total takings test)."
But there are two exceptions. First, if the regulation restricts a use the owner does not have in his
title, no taking has occurred. Id. at 1027. Second, if state common law nuisance and property
principles prohibit the desired use of the land, no taking has occurred. Id. at 1029.

The first exception certainly applies to property purchased after 1986. As explained above,
the landowner cannot receive compensation for a property right that she never owned. Beachfront
property purchasers whose sales contracts contained such a deed restriction never owned the right
to exclude the public from using and enjoying the dry beach.

The second exception involves the state’s common law nuisance laws and other background
property principles that prohibit or restrict the landowner’s specific use of property. As explained
above, the rolling easement is rooted in background principles of Texas common law and is
supported by the OBA and the Texas Constitution. Due to natural processes, as land moves seaward
of the vegetation line, that strip of land becomes subject to the pre-existing public easement
established by either prescription, dedication, or continuous and customary use. This strip of land
is the servient estate, encumbered by the dominant estate, the rolling easement, to reasonably fulfill
its stated purpose. Drye v. Eagle Rock Ranch, Inc., 364 S.W.2d 196, 207 (Tex. 1963). The common
law has always restricted a landowner’s use of the dry beach. Arrington v. Mattox, 767 S.W.2d at

958 (citing Texas cases that found no taking and recognizing “fundamental distinction between a

17 After the Lucas decision, which found a taking, and Hurricane Hugo, the South Carolina Legislature amended
their Beach Management Act to incorporate a rolling easement on any lot that moved seaward of the setback line,
specifically to avoid takings claims. The easement permits some structures but maintains the right to implement some
erosion control methods.  National Oceanic and Atmospheric Administration, Erosion Control Easements,
http://coastalmanagement.noaa.gov/initiatives/shoreline_ppr_easements.html. (last visited Nov. 3, 2010).
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governmental taking of an easement through an act of sovereignty and judicial recognition of a
common law easement acquired through historical public use”); see Lucas, 505 U.S. at 1028-29
(finding enforcement of existing easement not a taking).
C. Texas Nuisance Law

Texas nuisance laws permit the enforcement of rolling easements without requiring
compensation. This area of the law imposes a general limitation on landowners. Property owners
may not use their property in a way that unreasonably interferes with the property rights of others.
See Schneider Nat’l. Carriers, Inc. v. Bates, 147 S.W.3d 264, 269 (Tex. 2004). An action that does
not begin as a nuisance may nevertheless become a nuisance due to changing circumstances. See
Atlas Chem. Indus., Inc. v. Anderson, 524 S.W.2d 681, 685-86 (Tex. 1975) (finding that heavy rains
causing previously discharged pollutants from upstream manufacturing plant to spread more broadly
across downstream land to be a nuisance). Movements of the coast change circumstances and thus
affect property rights of both private beachfront owners and the public. As a result, a beach house
that moves seaward of the vegetation line because of natural changes to the coast becomes a
nuisance, restricting the public’s ability to use and enjoy the beach.

In this unique area of property law, rolling beachfront easements are unlike any other type
of easement abutting a waterway. They are not only subject to the ebb and flow of the tide but also

the ocean’s surging waves. The ocean is unlike any other body of water.*® The primary movement

'8 The Court correctly declines to apply the traditional avulsion rule to the mean high tide boundary established
in Luttes. | would also extend this to the vegetation line. The reason avulsion does not change title on rivers does not
extend to coastline. Generally, avulsive events create an entirely new river bed, and “just as a stone pillar constitutes
a boundary, not because it is a stone, but because of the place in which it stands, so a river is made the limit of nations
[or states], not because it is running water bearing a certain geographical name, but because it is water flowing ina given
channel, and within given banks, which are the real international boundary.” Nebraska v. lowa, 143 U.S. 359, 362
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of the coastline is through hurricanes and tropical storms.*® Requiring the state to re-establish public
beach easements after storms places an unreasonable burden on the state, a burden that was actually
assumed by the landowner who purchased property near the beach.
V. Conclusion

The Texas coastline is constantly changing and the risks of purchasing property abutting the
ocean are well known. The OBA further mandates the disclosure of these risks in coastal purchase
contracts. Insurance is available for some of these risks.? It is unreasonable, however, to require
the state and its taxpayers to shoulder the burden of these risks. In my view, coastal property is
encumbered by a pre-existing rolling easement rooted in the common law. The state is not
responsible for the ocean’s movement and therefore owes no compensation when enforcing this

existing easement. Because the Court requires the state to re-establish its easement after avulsive

(1892). However, the running water at issue is the Gulf of Mexico, and it does not flow in a given channel between
banks but rather constantly washes against the beaches. Here, the “stone pillar” is the Gulf of Mexico, and it stands as
the boundary, not because of its specific, fixed location, but rather because it is the Gulf. Further, avulsive events on
rivers merely cuts a new river bed, separating identifiable land from its original tract. Here, when an avulsive event
occurs on the beach, there is no identifiable land. Rather, the previous beach becomes entirely submerged under the
Gulf, and land previously above the vegetation line is now seaward of it.

9 Since 1851, Galveston Island has endured more than fifty tropical storms and at least twenty-three hurricanes.
The worst hurricane of the nineteenth century, however, was on October 6, 1837, leaving a two thousand mile destruction
path. The Hurricane of 1900, “The Great Storm,” still holds title as the deadliest natural disaster to strike the United
States. It claimed the lives of at least eight thousand and left thirty thousand homeless. In 1983, Hurricane Alicia eroded
fifty to two hundred feet of Galveston’s coastline.

2 The National Flood Insurance Program, and the Texas counterpart, the Texas Windstorm Insurance
Association, helps shield beachfront property owners from the risks of a naturally changing coastline. Michael
Hofrichter, Texas’s Open Beaches Act: Proposed Reforms Due to Coastal Erosion, 4 ENVT’L & ENERGY L. & PoL’Y J.
147, 151 (2009). Also, the U.S. Tax Code provides for certain casualty loss deductions for buildings damages from
storms along the coast. Id. at 150 (citing I.R.C. § 165).
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events and to pay landowners for risks they have voluntarily assumed, | must dissent. | would
instead follow the constitution and the long-standing public policy of this state and hold that the

beaches of Texas are, and forever will be, open to the public.

David M. Medina
Justice

Opinion Delivered: March 30, 2012
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IN THE SUPREME COURT OF TEXAS

No. 09-0387

CAROL SEVERANCE, PETITIONER,

V.

JERRY PATTERSON, COMMISSIONER OF THE TEXAS GENERAL LAND OFFICE; GREG
ABBOTT, ATTORNEY GENERAL FOR THE STATE OF TEXAS; AND KURT SISTRUNK,
DISTRICT ATTORNEY FOR THE COUNTY OF GALVESTON, TEXAS, RESPONDENTS

ON CERTIFIED QUESTIONS FROM THE
UNITED STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

JUSTICE WILLETT, concurring.

I join the Court’s opinion and write separately to underscore a point easily overlooked by
casual readers: Today’s decision centers on West Galveston Island, not the entire Gulf Coast.

The Fifth Circuit asks broadly whether Texas law mandates an unproven rolling easement
on all private Gulf-front beaches. While holding generally that such an easement is not embedded
in Texas common law (unlike the State’s right to submerged land), the Court focuses its analysis on
Severance’s property, emphasizing the unique historical lineage of title to West Galveston Island.
The Court recognizes, if obliquely, that Texas’s 367-mile shoreline is governed by different land
patents and conveyances that may impose varying limitations, including encumbrances for public
use. Inshort, the absence of a common-law theory of an easement that leaps onto private land upon
which the public has never set foot in no way forecloses the State from proving an easement the old-
fashioned way, using traditional means. Upshot: Easements may well burden private Gulf Coast

properties, including on West Galveston Island—but they must be proved, not merely presumed.



Don R. Willett
Justice

OPINION DELIVERED: March 30, 2012



IN THE SUPREME COURT OF TEXAS

No. 09-0387

CAROL SEVERANCE, PETITIONER,

V.

JERRY PATTERSON, COMMISSIONER OF THE TEXAS GENERAL LAND OFFICE; GREG
ABBOTT, ATTORNEY GENERAL FOR THE STATE OF TEXAS; AND KURT SISTRUNK,
DISTRICT ATTORNEY FOR THE COUNTY OF GALVESTON, TEXAS, RESPONDENTS

ON CERTIFIED QUESTIONS FROM THE
UNITED STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

JUsTICE GUZMAN, dissenting.

The boundaries of Texas’s beaches are dynamic, as recognized by the laws of nature and our
state’s common law, statutes, and Constitution. | therefore join Justice Medina’s dissent in part
because | agree that (1) Texas common law establishes the concept of a migratory public beachfront
access easement that moves in accordance with the ever-shifting boundaries of the dry beach, and
(2) the Court’s conclusion that title shifts due to both avulsive and accretive events, yet that any
corresponding easement allowing public use of the dry beach shifts only due to accretion but not
avulsion, has no basis in logic or Texas law. Thus, the answer to the first certified question must
be yes. | further agree with Justice Medina that, in answer to the second certified question, the
easement traversing Carol Severance’s property is derived from common-law doctrines rather than

a construction of the Open Beaches Act.



However, | do not believe that a coastal landowner like Severance, whose property is
burdened with an easement, is required to remove or is otherwise unable to use and maintain her
home in order to accommodate the easement. The common law of this state has long envisioned a
proper balancing between public and private use of the dry beach, and the law of easements does
not allow an easement holder to unreasonably burden the servient estate. Thus, in answer to the
third certified question, |1 would hold that while the public’s reasonable use of a rolling easement
over a private beach does not generally entitle a property owner to compensation, such an easement
would unreasonably burden the servient estate if the property owner was unable to use and maintain
her home. In those circumstances, the property owner would be entitled to compensation for a
taking.

I. Balance of Public and Private Interests at the Seashore

The law of this state has long recognized the need for a balance between public and private
use of one of the state’s most valuable resources: its seashore. See City of Galveston v. Menard, 23
Tex. 349, 393 (Tex. 1859) (“This species of property, being land covered with navigable water,
embraces se