
HOW A CASE IS DECIDED BY THE COURT 

Discretion to Choose What to Review Two Ways a Petition May Be Granted 

‘May It Please the Court’: Oral Argument 

‘We Therefore Hold’ 

Most, but not all, of more than 1,000 cases each 

year come to the Texas Supreme Court as 

appeals from decisions by one of the 14 state 

courts of appeals that review trial court 

judgments in their regions. A case can be 

appealed directly from a trial court to the 

Supreme Court, but usually only when the 

legal issue is critical, or time is essential and 

the Court likely would decide the case eventually 

or when a constitutional issue may be involved. 

■ By court rule and by statute, the Supreme Court takes only appeals from a court that 

ruled a law unconstitutional, from a court of appeals ruling on a legal issue different from 

how another court of appeals ruled in the 

same type of case or in a matter the Court 

determines is important to the 

“jurisprudence of the state.” All this 

constitutes the Court’s jurisdiction in the 

case — the power to decide it. ■ The first 

stage of an appeal in most cases to the 

Supreme Court is filing the petition for 

review [1] in which attorneys argue solely that the case deserves the Court’s resolution 

and that the Court has jurisdiction [2]. In the 

petition the attorneys set out the issues in the 

case [3] and give a short statement of facts. 

■ If three justices have interest in the case, 

the Court, through the clerk, requests 

briefing on the merits, which is an 

argument about the case itself and not 

limited to why the Court should grant it. From that briefing, the Court will assign a law 

clerk to study the arguments, check the law and report with a study memo. ■ That 

memo then is circulated among the justices for discussion at conference. If four want to 

hear oral argument, the petition is granted, becomes a cause and is set for oral 

argument. 

In usual practice the Texas Supreme Court grants a petition and sets the cause for oral 

argument. Four justices must agree to grant the case. Of more than 1,000 petitions most 

years, the Court grants between 80 and 90 and sets them for argument. ■ The Court hears 

all causes en banc — as a whole and not in panels. But the Court can decide cases without 

oral argument under its rules. In most of these the decision is announced in a per curiam 

opinion — per curiam, Latin, means “by the court” — if the issues are simple, the law settled 

and the decision corrects an error by the lower courts. ■ Six justices must vote to issue a per 

curiam opinion, although in general practice all who are not recused from the case will 

approve it. On rare occasion, a drafted per curiam opinion will draw a dissent or 

concurrence once it has been circulated for conference. That changes its nature — no 

longer an opinion “of the court” — and will be signed by the author as a majority opinion, 

even though it was not argued. And in rare cases, too, a cause that has been granted may 

be dismissed before or even after oral argument if the Court determines it does not have 

jurisdiction or if it contains a defect found by closer study. 
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A case that may have taken weeks in trial before a verdict and more 

than a year on appeal to an intermediate appellate court comes down 

for each side to 20 minutes in all but the most extraordinary appeal. 

Here, before all nine justices, a lawyer needs to be prepared, not ready 

with a speech. Lawyers argue their cases by answering rapid-fire 

questions from the bench as justices who have studied the case for 

months now wonder aloud by inconsistencies in the law or how its 

resolution will affect similar cases. 

After months of consideration and study before 

argument, the opinion author is drawn by picking a face-

down notecard with a case name on it. If he or she 

keeps four other justices with the draft opinion, it is 

issued as the majority after editing in conference and by 

memos and final checking by law clerks. 


